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STATE, OF ILL,INO][S
TLLINOI S COMMERCE COIVIMISSION

KING'S WALK
CON DOMINIUM ASSOCIATION,

Petitioner,

'y.

COMNTONWEALTH T]DISON COMPANY,

Dor:ket No. 08-0264

Respondent.

BRIEF ON EXCEPTIONS OF I'ETITIONER
KING'S WAT,K CONDOMINII]M ASSOCIATIION

The Petitioner, King's Walk t3ondominium Associatlon ("Petitioner"), by its llttorneys,

Goldin, Hill & Associates, P,C., hereby files it.s Brief on Exceprtion:s to the Proposecl

Order ("PO") dated February 16,ZQtl0 and received b,y Petit ioner on F'ebruary 22,2010.

In support of its Brief on Exceptions, Petitioner states as follows:

u.\TRODUC'fIONt

The crux of the Comrnission's ruling in the I)O is that (a) lSer;tion 9-252 o1'the

Public Utility Act (the "Act")., ratherr than Sectic'n 9-252.1 of the ,\c:t governs the billing;

errors allegecl in Petitioner's Verifirld Amendecl Conrplaint (the "Cornplaint"); (b) that

even if Section 9-252.1 were applicable, Petitio:ner's claims would be tirne-barred sinct:

the date of discovery of the erroneous billings w,culd be the date upo,n which certain bill:i

were receiverl by Petitioner ('as opposed to the date that Petitioner all:ges it actuall;r

discovered ttre billing errors). ancl (c) that because Petitioner file<l its original formal



complaint on April 1 l, 2008,, many of its claims vrould nclnettreless tre time barred

pursuant to S,ectio n 9-252.1 , srince. according to the PO, it is the filing of the original

complaint anil not the filing of Petitioner's infonmal complaint, thrlt is determirrative for

limitations purposes. PO at 9-10. I,etitioner resprectfully submits that the PO e)ffs in its

most lundamrlntal respect in ,construing the plain meaning of 22:,0 ILCSi 519-252.1, in

imputing a "c;onstructive knowledge:" rather than an actual knowledge standard therein.

and in holdirrg that the filing1 of the informal comprlaint does rLot toll the applicable'

limitations pe'riod. Finally, the PO errs to the e,xtent it concludes that the Cornmission,

does not have authority over allegations in thr: Amended Complaint rvhich occurredl

before ,\pril 11,2006. Accordirrgly, Petitioner is heretry submits this Br:iel'on E:rceptionsi

to the PO, without limiting its right to request leave to file an amendedl complaint and/or

to seek appellate review on the issues herein presr:nted,

EXCEPTION 1: THE PROPOSED ORDER E,RRS IN CONSTRUING THII PLAIN.

LANGUAGIi OF SECf.ION 9-25I.1, AND MITLIBU'S CLAIMTS AR[: NOTTIME.

BARRED TI{ERE,UNDER

Petitioner's claims are clearl;r governed b'g Sectiong-252.1, and not by Sr:ction 9-

252 ofthe Act. Under Section 9-252, a complaint for "excessi!'e or unjuLst" charp;es must

be filed withi:n 2years from the time the serr,'ice as to lvhich the cornplaint is marle w'as

furnishe d.220 ILCS 519-252. Such limitation. howevcr, has no applicarlion to the

situation where there was an error in measuring the qurmtity of the rservice or the billing

forthe same. Illinois Porver C)o u CthampaignA^spfuglt C:o.,19 lll.z\pp..3d 74 (4tt' Dist.

1974). [n contrast, Sectiong-252.1 expressly pro',rides that: When a. custonrer pa'fs a bill

as submitted by a public utilitl, and the billing is liater lbund to be itrcon'ecl. due to an

error either inL charging nrore ttran the published late or in measuring the quantitl'or



volume of ser.,lice provided,, the utility srhall refun<l the rrvercharge vrith inte'rest from the

date of'overpayment at the legal rate or at arate pr:escrilbed by rule of the Commis;sion.

Refun<ls and interest for such overchar€les may be paid by the utility withourt the need for

a hearing and order of the Comnrission. Any complaint relating to an inc;on'ect billing

must be filed .with the Commission no lnore than 2 yeans after the date tlte custonrer first

has knowledge of the incorrect billing. 220ILCS 519-2',52.1.

In the present case, Petitioner has made explicit allegations in its Compla.int that

not only did ClomEd charge more thanthe publishred rate, Rate 14, fbr whic,h Petitioner

applied, but that by mis-metering, utiliz:ing incorrect wiatt-hour meters and imposing

incorrect charges ComEd misnreasured the quantity anrl r'olume of ,:lectricity prc'vided to

Petitioner. Specifically, the Conrplaint alleges that: (a) ComEd incorrectly measu.red

demand and wrongfully introduced a demand charge component to Petil.ioner's billings

(par. 23,25,26); (b) ComEd irnproperly measureC and collected "in liett o1'demetnd

charges" from Novemb er 14,2006 thrc,ugh July 2:,0, 2006 (par. 25, :26, 27); (c,) ComEd

failed to provide the proper recording clevices for measuring demand (par. 26); (<I)

ComEd wrongly used watt-hour only meters fronr November 14, ltl96 to on or about July

20,1997, which resulted in further effc)rs in measuring (par.29,30); and (e) ConrEd

improperly measured and billed for electric service fol lowing installation c,f cumulative

demancl meters on or about November 13,2001 try using kW of dernancl for measurernenl.

of volume and quantity (par.28). Thus, even if ComEcl had properly switched

Petitiorrer's rate classification to Rate 6, Petitionc)r was still charged at rates different than,

what the published Rate 6 provided anrJ the volutne of electric service v/as nonetheless

mismeasured bv ComEd.



l.leither-the express language of lSection 9-"252.1 nor the casels cited by the

commission irr the Po (e.g. l'ittlse Qlflitggeen-f ark v-epurnpnwgg]11il Edison

compan:y,2g6lll.App.3d. g16 (3d Dist. lggg) support the proposition alleged by the

Commission tlhat only metering errors r,;sulting in "volumetric" billing effors are

covered by Se,cti on 9-252.1; rather Section 9-252.1 expressly refers to "arny complaint

relating to an i.ncorrect billing. " .Village o.f Et,ergr,tsn-P'ark v. Cotttltoltwrrulth Edison' 296

Ill. App, 3d gl0 (1st Dist. 1gg8), cited in the orde'r, precisely supports Petilioner's

position. that irrs claims are viable. In Ev'ergreen P,,z!k, amunicipality corrtracted to pay for

street lights under a fited tariff (Rate 23); subsequently:; the municip,alit] al leged that the

utility had disconnected and removecl certain of the strcet lights and thereupon

overcharged the municipality under ltar[e 23. Id. trt 811 -12. The mtrnicipality filed suit in

circuit court seeking recovery o1'the overcharges on various tort ancl statutory violation

theories. Id. at 81 I . 
'fhe circuit court clismissed the action on the basis that since in

essence the municipality was seeking rr;parations for the overchargcs, notu'ithstanding

the mulicipality's characterizatton of its claims, jurisdiction was vested with the

Commission. Id. at 812.

The A.ppellate Court corrcurred, holding tJnat the municipalirry's claims wr3re

within the purview of seotion 9-.252.1. Id. at 817-18. fhe Appellate Courl. state<l that:

[T]he plaintiffs claim in the instant case is not one of contract filrnration and

misrepresentation and does not require inquiry into the nature ol the partiies'

bargain or, more specifically. vrhether the plairrtifThad contracted rvith ttre public

utility'to purchase certain services. . . . The plaintiffs claim deals vrith the

application of those rates and tlne charges incurred for lights cancelled b1'the



plaintiff and disconnected or tal.ren out of servic,e by the defendant. Plaintiff s

,;laim rseeks recovery for overcharges based upon alleged errors by the delendant

in qua:ntif ing the number of lights in serv'ice. t?.efunds for such ot''ercharges are

within the originul jurisdiction of the Co,mmis,sion pursuant to section 9-252.1

af the Act. Id. at 815-1S (emphasis added).

'fhus 
in Mehroo Patel v. Corymow.gg;!,th E,Cison, ICC Docket No. 98-0208,

(InterirrL Orde'r, June 24, 2009. the complainant erlleged that he was incon'ectly billed for

service actualfiy provided to a neighbor. [{e did no1. allege that his o\4'n meters were:

defectiv'e or other mismeasurement of volunre. The Commission held that the

complai.nant's incorrect billing claims were govenred by Section9-252.1.

'The 
PO's proposed interpretatiion o1- the rele'r,'ant statutes errone<lusly limits all

customer conlplaints for overcharges to two years fror:n the date of service error (Section

9-252) 'with E narrow, limited exception for e:ffors resulting from specific metering,

malfunctions. Under such naffow interpretation, ComEd could charge any of its

published ratr:s for any customer, charge the customer for service no1. applicable or

receivecl, and escape liability because improperly installed meters presumably counted

electric pulsers within acceptable parameters. In all probability, the leg;islature would

have expressly limited Sectio n 9-252.1 to simply mt:tering emors were that its intent.

Rather, iit is logical and appropriate that the legislature intended to provide customers like

Petitioner the ability to recoverr for inroorrect billings after first acquiring, knowledge of'

the incorrect billings, or exactll, as Section 9-25'.2.1 pror,'ides. However, even if Section

9-252.1 were limited strictly to meterirng erors, Petitioner's Complaint would be w'ithin

its purview since it alleges that volurme and quantity ,i/ere both measured incorrectly by



applicatign o1' a previously non-exist,ent demalrd charge associated with improperly

installed demand meters at Petitioner''s rf,acilities . [iee Complaint at par.26-2i1.

T'he prO also effs in concluding that "S,ection 9-252 concerns "excessive" or

discrimillatorl," rates, which includes situations like the one here,, whe:re a utility is

alleged to have charged the wrong Rater." (PO at p.l2).In fact, Petitioner has not asserted

a claim under Section 9-252; it has not alleged discrinrinatory rate treatme:nt. Rather, the

Complaint inirrguably alleges, among other things thiat Comlld charged more than the

published Rate 14 by charging and applying the incorr,ect rat€, and applyir:rg the incorrect

published Rate 6 inconectly. In fact, Rate li is expressly limite<l to conlmercial,

goverrrrlental or industrial customersl and is categorically unavailahle to residential

customers such as Petitioner. While these facts alone establish a cause of action under

Section 9-25',2.1 (since Comlld charge,J more for slervice than under the applicable

publishe:d rate), applying the expressi pror,'isions and billing determ.inernts of Rate 6:'

insteacl rrf RaLe 14 electric service results in errors of measuring the quantity an,C volume:

of service prpvided to Petitioner. Thus, even iassunrin g arguendo that the limitations;

period in Sectiong-252.1 applies sole,ly to clairns of charging more than the publishecl

rate or errors in measurement of quantity or volume of service (and not, as the plairr

language of rthe statute states, to any,complaints relating to an incorre:ct billing.), the:

Complaint still falls within the expre)ss provisionr; of Section9-252.1

EXCEIDTION 2: THE PROPOSED ORDER ERRS AS A MATTER OF I',AW B\.

CONCILUDING THAT AN AC]TION UNDER TiECTION 9-252.I WOULD BT]

BARRIi,D BECAUSE PETITION'ER SHOUI..,D HAVE EARLIER DISCOVERET)

COMED'S MISCONDUCT

The PO further errs in hol,ling that cven if Section 9-252.1 were applicable,

the date of ir;suance of Petitioner's bills should be deemed the date Petitioner acquired



knowlectge of the incorrect billing {br llurposes of Section 9-252.1 (PO at p.11), Ser:tion

g-25I.1 does not include a "shoulcl trave know'n" standard for complaints before the

Commission; and neither the Clommission nor Cc,mEd presents any relevant authority for

the proposition that a duty to know. rather than ar;tual knowledge, is contemplated by the

statute, nor dr:les either evidence any such knowledge other than a markirng on a billing

statemelt tha1. has no other contextual rrneaning on a billing statement. The cases cited at

page 11 relate to the statutes governing legal a.nd accounting malpractice actions, 735

ILCS 5113-214.2 and214.3. Unlike Section 9-25:1.1, each of these statutes expressly state

that actjLons a1;;ainst accountants or attomeys must be bnought within two )rcars of time the

complainant'"knew or shoul<l have known of the injury..." and have absolutely flc

bearing on t1e case at hand)" Hacl th.e legislature intended that the limitations perioc'

would 
'be 

triggered by the date that the complainanl. should have had l<nowledge, the:

statute rvould expressly so provide, as :it did in the malpractice statutes. W'hen construingl

the meaning; of a statute, all omissions should be understood as exclus;ions.

Bridges.tone/lt.iirestone v. Aldridse, 1"79 lll. 2d 141, I52 (1997); s€t? a'lso Amer;icancl

Towers_v. Cemmonwealth Edison l)omparyt, ICIC Docket No. 05-0415, Administr:ativt:

Law Judge's Ruling, Jan. 19, 2006 (holding that runder Section 9"252.1, the actual

discovery by the complainant is contennplated, not whether the complainant could harve or

should {iscor,,ered the errors). Moreover, it shoutd be noted that contrary to the assertion:s

set forth at page 11 of the PO, ConrEd's bills do not nrake CornEd's numerous errors and

mismeasurenrents "clearly evident". \ /hile the bills do refer to Rate 6 ancl state kilowatt-

hour chLarge, there is no indication alnong the minutae of the bills that Petitioner wars

unilaterally siwitched to a non-commercial rate or tlhat the demand an<l other chrarges



listed oli the llills were, in fact, not permitted unCer ttre tariff fbr the stated rate. In view

of the armbigr.rity of the bills, the alleg;ed failure by C:omEd over a ten-rnonth peri<ld to

cooperal.e witfir Petitioner's effo:rts to redress the overcharges ComEd's failure to provide

any written documentation evidenr:ing the unauthorized switch, give required

notifications required under the applicable tariff's and ongoing billing mistekes by Co,mEd

it is urueasonable and to charge that the unpaid, ordinary, non-expert people managing;

Petitioner should have know-n not only that ComEd had erroneously switched their

service ,r;lass, but that every bill they received from CrcmEd was wrong. lr.t best the billsr

suggest:l that Petitioner was afforded some opportunity to question the accuracy o,f the:

bills. 
'l his f'alls far short of actual l<nowledge that the earlier billirrgs were, in fact.,

incorrect. S/hether Petitioner could have. or rshoul,C have discovered the overbilling;

sooner is, as hereinabove staterd, neither clear nor legally' germane, since liection 9-"252.1

clearll, lrrovicles that actual discovery triggers the limitiilions period therein provided.

EXCEI'TION 3: THE PROPOSED ORDEI;I ERRS BY CONCLITDING TIIAT'
EVEN IF SECTION 9-252 PETITIONER'S COMPLAINT WAS UNTIMELI'
FILED AND THEREFORRE PETITIONER'IS CLAIMS ARE TIME BARREI)

Additionally, the PO effs as a matter o.f law in concluding that e'ven if the

Commission applied Petitioner's alleged date of discortsry, most of the allegations in

Petitioner's lr.mended Complairrt woul,J still be untime,ly filed. PO at 11-111. As

hereinalrove s;,tated, Section 9-2:2.1 expressly providesl that "...Refunds an,d interest for

such ovrorcharges may be paid by the utility withc,ut the need for a hearing and order of

the Cornmissi.on. Any complaint relating to an incorrect billing must be filt:d with tht:

Commission rno more than 2 years aller: the date the customer first has kno'wledge of the

incorrect billing." In the present case, I'etitioner clid exactly what the statute requires:; it



attempted for ra ten-morrth periocl to c,btain appropriate nefunds of the overcharges from

ComEd WITFIOUT RE;SORT TO A HIIARING OR comrnission order, only to be

stymied in these efforts by Com)ld. Cornplaint at lp. 12-13. The Association then filer1 an

Informal Complaint against ConrEd on April 13,2007 , within two years of August of

2005.

'}he PO cites no authority'for the proposition that the filing of Petitioner's

informa] complaint should not toll the limitatiorLs period. Respectfully, such conclusion

in the PO is illogical, contrarl' to law and woulcl lead to the absurd and unjust result ol'

negatinEr; the very purpose of Section 2C)0.160 of-the Illinois Administrative Code.

z,\s a matter of law, a ple:ading which brings a rnatter within the jurisdiction of the,

Commi:,;sion tolls the statue of limitations. Since under Sec. 200.160 of the Illinois;

Adminir;tratir,'e Code, the infornral conrLplaint vests the Commission with the obligation tc,

"investi;gate and attempt to resolve infbrmal complaints'" and vests the Commission withr

the power to proceed on the basis thereof, the filing of the informal complaint should be:

deemed to tolll the limitations preriod. The filing of the informal complaint also reqluires;

the Conrmission to assigrl a case ntunber and requires the utility to respond. If in far:t the:

informal complaint did not toll the applicable statute of'limitations, the very purpose o11

Section 200.160-i.e. to faciliterte the resolution of co;nsumers' disputes u,ithout r€srcrt to

the expense and complexity o1'fbrmal litigation--would be frustrated.

ll\4oreover, the express lernguage of both Sectiorr 9-252 and9-252.1. rvhich

prescritre limitations periods for billing; and mismeasurenlent disputes, refers; to any

complaint, not just fonnal comprlaints. Ifl as the proposed language in the FO suggesl.s,

informal complaints are not wittrin the purview of Section9-252 or 9-252.1, d party



would brl free rto file and prosecute an in,formal cornplaint long after the limitations period

set forth in such statutes had expired. Such illogical result is surely not intended by ou"r

legislatune.

[iiecause petitioner's infbrmal complaint was tinrely filed, therefore the

Association's claim falls within the two year statute of timitations, the PO is erroneous

and CornEd's Motion to Dismiss must be denied.

EXCEPTION IV: THE PROPOSED ORDEIT E,RR.S BY CONCLUDING THAT

THE C.oMMISSIoN DoES NOlHAVE JURISDICTION OVER CLAIMS ,{NI)

ALLEGATIONS IN THE COMPI-,AINT THA.T O(]C]URRED BEFOITE APRIL 11'

2006

liomervhat confusingly, the PO appears tcr conc;lude that all of Petitioner's claims.

howsoe.yer pleaded or styled, are "..essentially that ComEd . ". was charging the wrong,

rate,, arrd thart therefore the two-year ltimitations period in Section 9-252 applies t'c bar

such chrims. pO at p.12. Such conclusion is r;ontrary to law and specihcally trl the:

express provirsions of Section 9-252.

'Unde1 
Illinois law, a party has the right to plead and to introduce proof on all

possible,: theor:ies of recovery, even if the theories are inconsistent. Rom<t v.

Commclnweat,lh_Edk_qn Ce_.,81 lll.App.3d 776 (1980). In the present case, in addition to

its overbilling, mismeasurement and unjust and excessive rate counts, Petiti<lner has

alleged numerous tariff violations (Counts IV,VI,,VII,IK), violations of the Act (Counts

IV, VD and contract and tort claims (Counts IX,XII and XIII). Each of these counts

alleges different elements as a basis of recove{, and in many instances allege wrongs

indeperrdent of whether Comlrd properll'su'itche d Petitioner's rate classification. Illinois

law is e:xplicit that breach by r,rtilitl, of the terms of its tariff, or failure to exercise good

10



faith in ,::onnection with the power vested by such tarif{s are actionable wrongs. See, e.g.

Bloom i'.'ownst\ip High School eJ.alJ,. Itluots-Corpmerce Commission, 309 Ill-App.3d

163 (1999). T'he express language o1'Sectiong-2!i2 provides that a remedy under

such Section--i.e. for excess or unjust charges-is cumulative and does not preclude a

complainant from recovering fi:om other wrongs try a utility. Specifically, the fourth

paragraph of Section 9-252 states that: "The remedy provided in this section shall bt:

cumulative and in addition to any other remedy in this Act provided in case of a

failure of a public utility to obery a rule, regulation., order or decision of the Commission."

(empha^stis added).

'fhe 
statutorv intent of Section 9-252 is clear--1.he maintenance of an action firr

excessive or unjust charges under such section is not the exclusive remedy'of the

customer and does not absolve the ul.ility from liability for other violations of law or

regulations. In the present case, Petitioner seeks rr:parat[ions for not just the imposition of

excessive charges, but for numerous other violations--€.g. failure to secure required

authoriz:ation prior to switching rates (Complaint, par. 38,47,55), failure to provide

required service contract (Complaint, par. 43), fallure to give Rider CAIIA credits and

refunds (Complaint, par. 53, 94) and improperly rneteriing Petitioner and improperly

measuring the demand component of Petitioner's service (Complaint, par. 18-29).

Petitioner's cl.aims arising frorn such. violations are curnulative, and in addition to any

claims;rrising under Section 9-252. Moreover, sitrce b1r its express terms Section 9-252is

limited to connplaints "that the utility has charged an excessive or unjustly discriminertory

amount''', thos;e of Petitioner's clainrs which do not allcge and are not governed by

the limitations period of Section9-2.52.

11



l.Tone of the cases cited in the PO support the proposition that any claims in any

way relating to a utility's charges are subject to the limi,tations period of Section9-252.

Flournc,.vv. Arnqjlerh,351 Il l .App.3d 583 (3rd dist. 2(.104),cited atp-12 ofthe PO,

merely,trolds that where a clairn against a public utility seeks ordinary civil damages tle.g.

damager; arising from the alleg,ed fraudulent practice o1'prematurely terminating an

inmates telephone calls), and did not challenge tho actuel rates charged as surcharges or

claim ttrat such rates were excessive or otherwise implicate matters within the speciall

expertise of the Commission, that jur:isdiction wars prolter in the circuit court. In the

present case, lPetitioner does n<lt seek ordinary civil damages; rather it seeks reparations

for statutory a.nd tariff violatiorrs which are within the express purview of the

Commission's jurisdiction and which, by the expl'ess terms of Section 9-252, ate

cumulative ol'any claims governed by Section 9-1252. [iee, e.g. Village qf Roselle v.

Commo_nweal:th Edison Compng, (,claim for accountinrg of related to tax

owed by utility is not a claim fbr exc,essive or unjustly discriminatory charges and is not

subject to Sec:tio n 9-252). See also tr4llage-gfla,ygs v. Village qf' Lisle, 352 lll-

App. 3(1847,853-54 (2004) (where enforcement of the claim requires the resolution of

issues which, under a regulatory scheme, have been placed within the special compel,ence

of an a<lminis,trative body, the judicial process is suspended pending refbrral of such

issues to the administrative body).

Fernalale Heights (t''riliry District v. llljAfisJpmmercg--Commission, ll:Z

Ill.App.3d l"l5 (1982) is instructive. In Ferndtlle, a municipality brought a complaint

alleging that a utility violated procedures for reirnbursrement set forth in the utility'si filed

tariffs and sought repayment of money pairl to the utility. The court held, that

I 2



notwithstandin.g that payment of money was macle neoessary by the effect of order that

the utility cease violating the tariff'procedures, the Cornplaint was not time-baned under

Sec.76 6f Chapter 111213 of the Act (now Section 9-7:i2),which requir,ed complaints for

excessive charges to be brought within one year o1'time the service was provided.

Ily its express terms, Section 9-252, and the limitations period therein provided

governs only complaints for ex.cessir/e or discriminatoty charges, and ttre remedy therein

provide6 is cu.mulative of any other alleged failure by a utility. In the present case, each

of petitioner's causes of action is legally cognizable, and as a matter ol law Petition.er is

entitlecl to recover on each suctr cause of action. Ftad the legislature intended to limit such

claims to the shorter limitations period set forth in section9-252, it would have exprr3ssly

so provided.

PROPOSED LANGUAGE'TO BE ADOPTE]D IN THE COMMISSION'S FINAL

ORDER

Accordingly, Petitioner respectfully requests thal in llieu of the Anal'ysis and CorrclusionLs set

forth at pages 9-14 of the PO, the Commission adopt thLe follou'ing language:

The Applicable Legal Standards

ComEd_f_lvlaltion is akin to on@lsuant to Section 2-61'9 of the Illinc,is

Code o1 Civil Procedure. as Cc'rmEd is asserting ap "aflirmative matter"''' which, if

establislred. require dismissal of the ,Association'tl clatm. (.See, 735ILCS 5/2-619).

When such a tmotion is made, eill well-pled facts agrd the reasonable inferences therefi:om

in a coryplaint are taken as true. (.Swt.is v. Sw'eet,'.L69lll. App. 3d 1. 10. 645N.8.2d972
(1st Dist. 1995). Upon such a {notion. the movant}4g-.!he burden to establish the

affirmative matter. (.Papers Unlimitedv. Park,25l Il1. App. 3d 150. 153.625 N.E.2d 373
(1st Dist .  1991)=

This agency. l.ike any other state agenc)'. is a creatutslf statute. As suchL. its power atrd

authoriryjS igrived from the statu lcreaftedit. (.(jranite (:jL SleqlJ=4LlL l l . \J l lLJ rJ  L l \ ; r I  Lr  r r \ - r r r r  Lr rv  JLcILLIL\ . r l .y  Jvrrvr r r '  - - ,9" ' . /

Pollutisn Control Board, 155 l l l-Zd 149.171.6ll N.Fl.2d 719 (1993): j\ l l inois Bell
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Telephc,ne Co v. t t t inois Comme Com.,362l l l ,App. 3d 652.655-56.840 N.E.2d 704

(4th Dist.2006)).'fhis Commission has authoritypver the Association'sr Complaint. r4ly

if a statrrrte allrtws it. (.See, e. g., Gilchrist v. Humary Rigthts Comm.. 3l2llLAppldl9Z,
601. 728 N.E.2d 566 (.lstDtst,2000'l: Aero Servit:e;fut'l v. Human Rigtbts Comm.,2'97
Ill. App. 3d 7+0 ̂ 7 52. 684 N .F..2d 446 (4th Dist. 1j)97).'!.

For the reasorrs stated below. rve conclude that Sestion 9-252.1 applies rruith respect tq
Petitioner's allegations of billins errors. includinElthose allegations that ComEd madg
errors in charqins more than the published rate andened in measurinq tlhe quantity o.f
volume of service provided.

Application of the Correct Statute of Limitations

King's r to many porlions of the Public Utilities Act (.thq

"Act". llowerrer. there are onlr- two statutes of linr:itations in that Act. Sttctions9-2523nd
9-252.LTherefore. for purposes of ComEd's Seclrpn 2l-619 Motion. the alleqations in the
Amended Cornplaint must fit within one of theselwo statutes. King's Walk contendl
that Section 9-252.1 of the Public Lllilities Act applies to the allegations concernins
wrongfi-rl appllication of Rate l@(!gg's Walk" Rate 6 should have brlen
applied from.November 14, l!)96.to January 22^ 1005. and. from Januarr:v of 2007. tc the
present time. ComEd. on the other hand. contendrythat Section 9-252 applies.
Section 9-252.1 of the Aot has the following limiErtion period: "Any cornplaint relating to
an incorrect billing must be filed with the Commigsion no more than 2 )'ears after the, date
the customer f,rrst has knowledee ol the incorrect UlU4e." (220 ILCS 5/9-252.1\.h
provides that: When a customerpays a bill as sutrmitti:d b)'a public utility and the billine
is later lbund to be incorrect drUelq gn gllqsllhgtlin charging more tharr the publishe{
rate or in measurinq the quantity or volume of serf ice llrovided, the utility shall refur4!
the overcharge with interest from the date of overpgyment with interest from the datri o,f
overpavment at the legal rate c@$ by rule of the Commission. Refurrds
and interest fcrr such overcharges may be paid by [hq ulilit], without the rneed for a hei11ilg
and order of the Commission. Aryqqmp!41$ relating 1o an incorrect billing must be filed
with the Commission no more@he dgte the customer fiirst has
knowled ge of' the inconect bi l [14S_G2Q1LC Sl/9 :2 52 .\

Section 9-252, provides. in pertinent part. that: Wllen complaint is made to the
Commission concerning an qf an)r public utility and the

may orcler that the public utility make due reparation to the complainant therefor. with
interest at the legal rate from the date of palzmentpf such excessive or unjustly
discriminatoqv amount. All complaints for the recove4l' of damages shall be filed witlh the
Comnlission ,within 2 years from the time the pro{uce. commodity or service as to which
complaint is rnade was furnished or performed...'!'he romedy provided in this Sectiorl
shall bg cumulative and in add@&d:r provided in this Act in the cerse
of failure of a public utilit), to obey_a_rule,-I9gu14tipq_,rrder or decision of the
commission.|220 ILCS 5,t9 -252.

Commission finds. after a hearins. that the oublic utilitv has charsed an excessive or
unjustl), discriminatory amount for its product. co$msdity or service. ttre Commission
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In the etrmmission's exarninati these provisigtng,jt is guided by ther well-settled
principles of statutory construction. The most funrlamerntal and primary .rule in statutcry
constn4tion is that the intention of the legislaturej;hsgld be ascertained and given eflect.
Phoeni\Bond'& Indem.C'o. v. Pappas.74lN.E.2ld24ll (2000). This is 1.o be done
primarjl.v fronr a consideration of the legislative ltqrguage itself and if the legislative
intent cil.n be ascertained therefrom it must prevai land will be given effect without
resortins to other aids for construqUq1L EnvUite!orp.,r. Illinois Protect:ion Agency. (i32

N.E.2c!_1t070 (1993).

As seeq_from the plain language of these statutes. Teglion 9-252 has a 2--year limitati,cns
periodlllr the bringing of a cornplaint as calculategl_jlrqln the time that the "product.
commg;lit), or service was furnished or performed=" 22t0ILCS 519-252. t]qlbg lthgr
hAld-Eq:ction 9-252.1 allows the bringing of a cornplaint within 2 years of the time ttrat
the cu$!1rmer lflrst has knowledge of the incorrect [!]!q9." 220 ILCS 5/9-252.1.The
limitatiQ@tes is jurisdictional-The difference in the limitations
periodletween the two provisions is owing to the_{lfference in the subject matter of rlhe
complai,nts being brought. Section 9-252 speaks ol'a complaint concerning an excessive
or unjqgtly disrcriminatoqv rate qp1bgryha1gg !fu4aprrblic utility to be recognizable
under itg provisions: however. by its express termg the remedy provided in Section 9-252
is cumu]ative. and not exclusive. of other remediep_plovided in the Act. 220ILCS 519:
252..19_contrast. according to @252.1 is broader in its scope and
sovern!_any c,omplaints relating to an incorrect billing.220ILCS 519-252.1. Because the
remedy.lprovicled under Sectior@press terms" cumulatir,'e and non-
excluslye of other remedies. a claim barred by the,[pn[]ations period set forth in Section
9-252 WouId not ipso facto prqyen!_A complainant,ftqm seeking relief under other
provisiclns of '!hg_Agt.

As thel=lommission has previously opined" the linlitations period set forth in Section 9-
252J is_trigge:red by the actual knowledqe of the r;omplainant: Section 9-251.1 does rrot
include p "shc,uld have known'_Stadard &rcql4[aintr; before the Comrnission: and no
relevanl.autho,rity for the proposition that a duty trlknow. rather than actual knowledtre. is
contenrrrlated by the statute. se e also Americana Tbwers t,. CommonweallhEdUpg
Compary_y. ICC DocketNo. 05-0415. Administratil,e Lerw Judge's Ruling" Jan. 19.2006
(holding that under Section 9-1521-th@gq4l_d54;pvqry by the complainant is
conten4rlated" not whether the complainant could]rave or should discov,ered the erroryl

In the present case. had Petitioner's complaint alleses that it has been charged an
excessiye or unjustly discriminatory charge in cor{ravention of Section !)-252. Petitioner
would be barred from obtaining relief under Secti,qn 9-.252 for damages alleqed to occur
more than two years prior to the furnishing of the pubject electric service. However.
Petitioql:r has not alleged discrirninatory charges or otherwise brought a_caqg_of.aclln
under Si:ction 9-252 is bli its e:rpress terms cumulative, and Petitioner's claims are not
within tlre purview or barred b_vthelrrntfaltqlgfqqplfuet forth in Section 9-252. Bec:ruse
in subst€tnce P'etitioner's complaint also allege incorrect billings. and because Petitioner
further allegesr that due to its failure to utilize corrgct meters. imposition of incorrect
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Illinois ltdminListrative Code. Sec.200.160 of the illinqis Admirristrative C1lde. the

deman<lilnd other charges and rnis-measured the qyantity or volume of the service

prqyrdg[. Petitioner's complaiqtfalls within the pr1n4lgrv of Section 9-252.]. Moreove4

since Pelitioner's complaint alleges that the incorrgct billing and conseqtrel{

mismeillurement of quantity and volume of servic,i provided was not disEqrered by thlg

complalrant until less than two years prior to the liljqof its infbrmal co4lrlaint. whi,ch
allegatiotns must" for pu{poses <l1'ComEd's motion;, be a.ccepted as true. thelcomplaint is
not time;.barred. We find no authority for the prop,qsition that Petitioner'lll:-]aims of

mismeillglgrngnt of quantity or volume arising spei5:jfiqrlly from ComEd'sirlleged
utilizat!2n of i.ncon:ect watt-hour meters. impositic4r of incorrect demand aqd in-lieu cf
demand _loharges and incorrect measurement of dergangl" are not governecl-fir Section 9!
252.1 rT _that Section 9-252.1 sho p claiims arising from qnqter

malfunslions resulting in volumetr:ic rnismeasurenpnl

In hold!1g thal the filing by Pe1@1al mmplaint, as opposed to its filirg
of its o{ginal formal complaint. should operate tololl the applicable limilgr-tions perio{

set forth_in Section 9-252.1. we refer to the expresg language of Section l4().160 of thg

inform4! comrrlaint vests the C@lobliiEation to "investlg4te and attemp!
to resofue informal complaints" and vests the Cot4mig;ion with the pouret-to proceeil on
the basif thereof" the filing of the infcrrmal complalnt strould be deemed tololl the
limitatiSlns period. The filing of the lrformal comllgLt also requires the Commission to
assign 4_case number and requires the utility to res42qnd. As a matter of liaw., a pleading
which blings a matter within the jurisdiction of th,l Cornmission tolls the: stratue of
limitaticlns If in fact the inforn@ct toll, the applicable statu[q of

l4qt4liflns. the very purpose of Section 200.160--i.e. to facilitate the reriql-rrtion of
consumerrs' disputes without resort to the expense and co Uly_qf forrnpl liti gation

The Corpmission further holds that flnce Petitione4_h4q also alleged in itrypmplaint tlhat
ComEd.]has failed to compl)'with its electric servic,e contracts. other tariff procedures,
resulations and provisions of the Act. Section 9-2!2 would not serve as ra lpr to such
claimsjpasmuch as by the expr:ess terms of Sectiog_9-!52 such claims are c;umulative
and nolexclusrive of the remedy provided in Secti,ln 9-,252. Illinois law is-c-lear that a
party mq.-y allege multiple causes of action upon proof can recol'er under ea,oh of thesei
counts. .See Girondav. Paulsen.238Ill. App. 3d !Q8! 1084 (2d Dist. 1!$3). Our courts
have hql_d that when a utility violates the terms of it5_gvrn tariffs. itthe clqip is not
subiectlt_o the limitations of Section 9-252. See F(;l'nclale Heights Util. Cp.,_v. Ill.
CommeJ.ce Co'mm'n^ 7l2IlI. App._3c! 175 (1st Dis!. 19[i2). See also B/o,cnyTwp. Hig'l1
Sch. v.ft'1. Commerce Cornnt'n 309 Ill. App. 3d 163-tf;t Dist. 1999) (br,ragh by the
utflfqfqtlle_Lerms of its tariff.@1cise good faith in congg4:tion with the
power vpsted lby such tariff, are actionable wronqsqbefore the Commission,)=

We obgg,rve ComBdto cite Flourno.v v. Ameriteclt;351 I11.App.3d 583 (:]nl dist. 2004)_@
support lits arg,ument that all of@rq1q ILonetheless gover4q4l and baned
by Sec!1tn 9-21"52.In Flournqt.. aq,irynate filed sui! against Ameritech for cr)nsumer
fraud. glhich suit sought civil damages arising from the premature termirgljion by

would be frustrated.
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Ameritech of his telephone calls. Ameritech soug[t to dismiss such suit on the basis t.hat

the circ,uit cotrrt lacked jurisdiction. fhe Appellat,l Courrt. noting that such rsuit sough.q

civil darnages and did not challenqe the actual rat,;s charged as surcharges-1rr claim ttrat

such ral.eryrglg_gxl_gs.$ive,__ruledlhaljurisdiction ''4'as proper in the circuit gourt.

ComEd's reliance on F/ozr ,beue does Fltturnqthold.that all cllims
in any lvay relating to overcharge rd mismeasut-emelrts of electricity muslt be governed

by Section 9-1252: it essentiall)r holds that claims ryqekilrg ordinary civil danrages whir;h
do not invoke the special expertise of the Commirry[qn are appropriately bQ,ught in ci'"ril
court. In contr:ast. the via qnon law claims before tlte Commirssion
is further bolstered b), the oft-cited doctrine of pri$ary jurisdiction. which holds that
notwithstanding a court's jurisdicti<ln over a mattqr. in appropriate circumstances suc,h

!@llgruhould be ruled on by the administrative al194gy having expertise in the area.
Emnlov'ers M,ut. Cos. v. Skillins. 163Ill.2d 284,:288 (199a). Such circumrstances arel
presen!when. as in the present case. an agency pclssesses specialized expertise that u'ould
aid in the resolution of a controversy or when a nr:ed e)(lsts for uniform adrninistrativg
standards. Ke :llerman v. ,MCI Telecomm;lgyp--lI2llI. 2d 428. 455 (.198,q=

Since PetitiorLer's complaint alleges that the incorlect trillins and consequent
mismeasuremient w-as not discovered by the comp[ainant until less than tw'<l years pri,cr to

Ihg-qlilrg of its informal complaint. which allegations rnust" for putposes of ComEd'q
motion., be accepted as true. the complaint is not llme-llarred. T'he Commission furth,tr
holds ttrat since Petitione pmplaint that ComEd har; failed to
compl), with its electric service contracts. other ta4iff procedures. regulations and
provisions of the Act. as well as common law corqrts. neither Section 9-2512 nor 9-252.1
would not serve as a bar to such claims. and Comlld's motion to dismisss Inust be de,nied,,
To be sure. Petitioner's allegations reeardinq thislime period. if proven. would establish
unfair r:onduct. We encourage all utilities to engage in conduct that is fair to consumers
and to refrain from illeqal rate "switching."

Allegal;ions Regarding Billing the Wrong Rate Due to Enactment of Section 16-.[03.1.
of the l'ublic Utilities Act

Petitiorrer also has alleged that it is lurrently not lp!4g billed the proper rel;idential rurte.
Instead. allegedly. it is being billed at a commercgrl rate. (Amended Cornplaintat23-24I
King's Walk argues that when Section l6-103.1of the Act became effective. it shoul!
have been billed in accordance with this statute. tulLi! was not" (1d ).

At theputset it is important to note that while Petlfong:r alleges that this ctrange shourld
have taken plrace besinning on January 2.2007. irlfact, Section 16-103.1 of the Act
became effective on August 28.2007. (220 ILCSfl!5"103.1). Additionall:r. this statute
provides that utilities must provide the service deqcribed therein "lw]ithin 10 days after
the effective date of this amendatory Act." (.1d.).' [herefore. it appears that rany incorr,:ct
billing due to the enactment of this statute would comrnence no earlier than September 7.
2007.
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Sectior1l03.l requires large elec@1vide tariffed servlce to condominiurm

urroriutions for certain types of conAqlqglu!1jlgps4fg:s that are defined th erein. (,220-

USS-VI6-10.1.1). This service is to_b_q@yld9fu!rates that do not exceed. on averalpr

the rates that are offered to rQsklential customers t4r an annual basis. (1d ). llhese

ull"gutiotrr u.r: timety filed by Pt@1qlqhiLs portion of the Association's

Amended Cornplaint is not disrrrissec!.,

Other Allegations

King's 'Walk has also allesed tb@,2007. until the present time. Comlld

wionefrrlly billed it at Rate 6. (.hmended Complailt a!-5-7). Further. on Jarruary 2^20p1,

ComEd allege,dly improperly su,itched three of thqsix accounts to commer,oial rates.

Finally. King's Walk asserts thatit!*_edi49dlA-Ijnqbursement under ComEd's Ridet

CABA from J antary 2^ 2007 " tothe present t ld at 1 4-15. All of these allegationi

occurred during the two-year pegq{ bgfolg Jglg(4rer fliled its informal conrplaint ancl its

original formzrl Complaint and_grre tirnely filed byfetitioner. Therefore. these allegations.

as wel!, are not dismissed.

However. as (lomEd has notecl. rvrllr_res_pgg1=lqlle-Klre's Walk's allegations concerning,

Rider IIABA and Section 1(L1.1 of the Act" tiing]; Walk has failed to furnish thisr

Commission with the applicab,le bills. King's W4!! has 10 days from the date. uPonL

which" this C)rder becomes final. to submit all qJ--lb1: bills in question r:egardine these:

claims. and" any other claims thaf are-fogqdlq-b9-limely filed.

Since _Petitioner's complaint alleges that tlle incorrect billing and conserluent

mismeasurement was not discqggred_by the_coqdal4gnt until less than two years prior tc1

the filine of its informal complaint. which alleg.a!]qls must" for purpos,es of ConrEd':|

motion., be accepted as 1rue. thre complaint is n<2j-.!grLe-barred. The Commission ftrrther.

holds that since Petitioner h4g_atsg_gltgggd in j(s complaint that ComEd has failed tc1

comply with its electric sen'ice contracts. ollell.ariff procedures. regulations anc[

provisions of the Act. as well zrs common law qrynrfs, neither Section 9-2,52 nor 9-.2-52J-

would not serve as a bar to such-ql4lru.

THE FINDINGS AND OITDERING PAR:I\GFI.APHS OF THE PROPOSEI)

ORDER SHOULD BE REVISED TO CONFORM TO 'IHE IIXCEPTIONS;

TAKEN BY PETITIONER

To cgnform to the foregoing exceptions taken by Petitioner, Petitiorrer respectfull;r

submitr; that in lieu of the Findings and Orderings Parragraph set forth in the PO (JPO at

p.14), the following Findings and Orderings Paragraph be substituted there:for:
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FrNplrills AND ORDERING PARAGRAPHS;

Having qonsdered the record and beine full-v* advlieglin the premises. the rCommissi'on is

(1) Cornmonwealth Edison funpqy_Ig 3-publtg"-gtility within the meaning of the Public

utility aq

(2) This Comrnission has jurisdigtig! ovellhg-PaIliBS;

(3) The Comrnission has subjeql_lqat1gljqdlqfion-over the allegations and caus,:s of'

action set fortlh in the instant Confplg4!

(4) The Motion to Dismiss the instant Complair( brought by Commonwealth Edison is

denied in its entirety:

(5) The matter is not ready for decision and
Administrative Law Judge.

will continue for hearings before the

IT'IS |HEREFORE ORDERED that the Verified-Amended Complaint filcd by Petitioner

and against ComEd shall. excepl tc'lb9_%Ientlple!4alter provided. rertain extan'l and

ComEd shall answer the allegalions set forth in t[e Complaint within 28 clays of the date,

hereol

CONCLUSION

As correctly r:roted in the PO, .Petitioner's allegertions, if prov'en, would r:stablish unfait'

conduct, and utilities should be discouraged form illegal rate switching. In the presenl"

case, it rema.ins undisputed that without the eruthorization or consent of its ComEcl

switched Pel.itioner to inapplicabte commercial rates and has been overchargin€l

Petitioner for its electric service sinc,e Novernber 1996. As alleged in the Clomplaint, everl

if Petit:ioner lhad properly been placed on Rate 15, for which Petitioner is categoricalll,

ineligible, ComEd violated th,: express terms of its o\vn tariffs and operating procedures

and made effors in measuring the quantity or volume of service provided, and ConrEd'l;

electric bills would still be incorrect. Dismissal of Petitioner's clainns without the
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c'pportunity tro ascertain the scope of ClomFld's liability is both premature and

rmwaffanted.

FLespectfully submitted,

r,ING' S WALK CONDOMINIUM ASSOCIATION

:l:l-4,

By:
One of its attorneys

I(enneth G. Goldin
(ioldin, Hill 8: Associates, P.C.
9100 Plainfield Road
llrookfield IL 605 13
'fel: 708-485-8300
FAX: 7tC8-485-8301
l<goldin@ghlaw.net
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VERIFICATIION

I, Kenneth Goldin, for Petitioner, first being durly sw'orn, say that I have read the
above Amended Complaint arnd know what it says. The contents of the Amended
Complaint are true to the best of my knowledgr:.

FL'L/%fu
Slubscribed arrd sworn to befcrre me on: Febru:rry 2!!lr2010

llv:

OFFICIAL SEAL
JOSEPH HIU

NOTARY PUBLIC.STATE OI. IUINOIS
MY COililllSSlON EXPIRE$:O9I !1 3

Illinois
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