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(Wher eupon, the follow ng
proceedi ngs were not of a
confidential nature and were
had in open court.)

JUDGE Gl LBERT: Back in the public record.

BY MS. SODERNA:

Q And |'m going to speak as generally as
possi bl e and not refer to specific points and
specific allegations. But, generally, it's your
understanding -- is it your understandi ng that
different types of allegations when found valid by
t he Conpany result in some point value that is
| everaged agai nst that particular sales contractor?

A Yes.

Q And when a certain number of points are
accunul ated by any particul ar sales contractor,
certain consequences result from that?

A Yes.

Q s it your responsibility to implement any
consequences that result from an accumul ati on of
poi nts?

A As directed by head office.
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A

Q

So is the answer "yes"?
Yes.

And that would mean you woul d be

responsi ble for the so-called clawback of comm ssions

in whatever amount is deemed appropriate; is that

right?
A

Q

>

> O

agai nst
A

Q

A

Q

t hen.

No. No.

That woul d be Corporate?

Yes.

Woul d that be CCR that does that?

Yes, | believe so.

So what type of consequences do you | evy
sal es contractors?

Me personally?

Ri ght .
| don't.
' m sorry. | m sunderstood your answer
t hought | asked if you are responsible for

i mpl ementi ng consequences on sal es agents who

accunmul ate some nunmber of points.

A

As directed by the letter that they give
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Q Okay. So maybe you can help me out here by
giving me an exanmple if it doesn't tread on anything
confidential .

A If | get a letter such as this and they
tell me that the independent contractor has

accunul ated a point or whatever it is for whatever

violation, | have to have a discussion with that
i ndi vi dual .
Q Okay.
A At the end of it if -- even if it came down

to their agreement being, you know, taken away from
them their independent contractor agreement, | would
notify them with CCR

Q And what do you mean by "with CCR"?

A Conference call .

Q And if additional coaching or in-field
training was deemed to be appropriate, you would
participate in those remedial efforts?

A Yes.

Q Did you review M ss Al exander's surrebuttal
testinmony in this proceeding?

A No.
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Q Okay. You testify at Page 7 that if a
non- Spani sh- speaki ng contractor nmeets up with a
Spani sh-onl y-speaki ng prospective custonmer, they
forward that information to a Spani sh-speaking
contractor who can then go to that home.

s that your understanding that this

is the applicable Corporate policy?

A It's what we've told themto do, yes.

Q And when say "we've told themto do," you
mean we as the distributor or we as the Conmpany?

A Yes, we as the distributor, nyself and the
Conpany.

Q Okay. So it's your understandi ng that
that's the Corporate policy regarding

Spani sh-speaki ng customers?

A | don't know what the Corporate policy is
specifically for that. | just know that that's
what we -- we |like to have the English-speaking

representatives do.
Q "' m sorry. Coul d you repeat that |ast --
MS. SODERNA: Could I have that read back, the

answer, please.
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(Wher eupon, the record was read

as requested.)

BY MS. SODERNA:

Q

only provi

A

Q

Isn't it true that
ded in English?

Yes.

training sessions are

So there is no directive from Corporate

t hat you require Spanish-speaking contractors to

addr ess Spani sh-speaking customers, that's just a

policy you've inmplenmented at

fair?

A

Q
Cor por ate

custoners.

your office; is that

Not sure of the question.

You said you didn't

know i f there was a

policy regardi ng Spani sh-speaki ng

Yeah, | don't know

specifically what it i

So that's just -- what you expressed that

your office is just

Yes.

your own approach --

-- to Spanish-speaking customers?

Yes.

And do you know if

in every instance

S.
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there's a Spanish-speaking customer that custonmer

woul d be addressed by a Spani sh-speaking sal es agent?

A | don't think in every instance.

Q And how would you know if it was or wasn't?
A | woul dn't.

Q ' m going to talk about some other issues.

You testified in your direct testimony at 2 and 3
that within your Chicago office on Wacker Drive there
are written training materials that -- [|ike
instruction manuals, do not solicit lists and other
written documents provided by the head office; is
that right?

A Yes.

Q And you use these materials to teach the
contractors how to sell your products; is that right?

A Yes.

Q So as the operator or manager of your
Chi cago office, you are aware of the materials
| ocated within that office; is that true?

A Yes.

Q And are you famliar with the visit from
M . Paul Goddard at your Chicago Wacker Drive office

117



10

11

12

13

14

15

16

17

18

19

20

21

22

in February 20087

A Yes.

Q And during this office visit severa
documents were discovered that were unapproved; is
that true?

A That, |1'm not aware of.

Q You weren't told whether documents were
found that were unapproved?

A | was not told.

Q And so am | correct that there were no
consequences that resulted from M. Goddard's visit
with regard to his observations of your office?

A | don't -- again, consequences, | don't
under st and.

MS. SODERNA: "1l withdraw the questi on.

BY MS. SODERNA:

Q Wth regard to training materials in your
office, is it your understanding that there are no
Cor porate applicable retention or destruction
policies regarding those materials? Wuld you agree
with that?

A Repeat the question, please.
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Q Regardi ng the training materials that you
have in your office, you would agree that there's no
Corporate policy regarding the destruction or
retention of those documents?

A No Corporate policy regarding the
destruction or -- whether we destroy them or we keep
them 1is that what you're saying?

Q Ri ght .

A My understanding is there's dates at the

bottom of them

Q Okay.
A | mean, in terms of --
Q And that would mean that -- |'m sorry.

What does that mean?

A Anyt hing given to us by head office, right,
just have to have their -- their, you know, stanmp on
it or approval on it --

Q Okay.

A -- and it's dated.

Q So the materials that you use in your
office, you're confident that those came from

Cor porate and those are the only materials that are
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allowed to be in your sales office; is that true?

A Yes.

Q And you're confident that that policy that
you just discussed is followed in your office?

A In my office, yes.

Q Okay. You testify at Page 9 that
predictability of natural gas costs is nore inmportant
to some people than to others, but there is no
guestion that it is a benefit. | s that what you
testified to?

A | believe so, yes.

Q When asked in discovery to support this
contention, the Conmpany responded that the basis for
your statement was your experience. Wuld you agree
with that?

A | don't know what their response was.

Q Woul d you agree that that statement was

based on your experience?

A Again, | don't know what their response
was . So. ..

Q No, |I'm not asking you what the response
was. |*m asking if you would agree that the
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statement that you made in testinmony at Page 9
regardi ng your opinion of consumers' interests in

your product, whether that's based solely on your

experience. Is that what it is?
A In nmy experience, yes, that would be fair.
Q But you've not conducted any studies

anal yses or surveys of customers' needs or wants
regarding the cost of their natural gas service;
correct?

A | have a question.

MR. Mc MANAMAN: Do you understand the question?

THE W TNESS: Studi es or surveys or anything
like that? | nmean, | sit with ny custonmers and talk
to them about their needs and wants.

BY MS. SODERNA:

Q So it's basically an informal --

A Yes.

Q -- experiential direct one-on-one kind of
experience that you're referring to, no kind of
formal, you know, document that you've referred to to
substantiate that statement?

A | m ght have themrefer to the utility
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Website to see the volatility.

Q No, | was asking about -- your statement
was based on your interactions with customers; is
that fair to say?

A Yes.

Q Are you famliar with the budget plans of
Peopl es Gas, North Shore Gas and Nicor Gas?

A Somewhat .

Q s it your general understanding that those
pl ans all ow custonmers to pay the same price for gas
every nonth and it's based on that customer's
hi storic gas usage and the projected price of gas?

A You'd have to describe the -- what you mean
by "the price."

Q Okay. The projected -- in this case, it

woul d be the purchased gas adjustnment costs for the

particular utility, nmost likely. Are you famliar
with that --
A Are you referring to the therm cost?

Q Sorry. Let's first establish --
Are you famliar with the term
"purchased gas adjustnent"?
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A No.

Q So right. The utilities' per therm charge
that it passes to its custoners. Ri ght .

It's your understanding then that

t hese budget plans offered by the utilities allow
customers to pay the same price every nonth based on
hi storic usage and what they project their price of
gas to be; is that right?

A Yes.

Q So it's possible, wouldn't it be, for
customers to achieve price stability in that way
wi t hout paying any prem unt?

A It's possible assum ng that therm prices
don't change.

Q Okay. And if a customer, for exanple, were
to finish the full term of their contract with U. S.
Energy and they would -- this is a hypothetical.
Okay -- and they would have ended up paying nore than
t hey woul d have otherwi se paid to the utility, you
woul d still consider that product as having offered
t hat customer an econom c benefit; is that your
position?
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A Probably not all customers; but to some |
believe that, yes.

Q Well, in my question |I'mreferring to a --
one specific hypothetical customer, not customers in
general .

So with regard to that one specific
hypot hetical customer that's conmpleted their contract
with U S. Energy and ended up paying nore than they
woul d have otherwi se paid to the utility, would you
agree that there's no econom c benefit for that
customer ?

A | think hypothetically we have to | ook at
the econom c situation of that customer, residential
versus busi ness.

Q And what i nmpact would that make?

A | don't know. Hypot hetically |I'm not sure
what -- if we're tal king about the same custoner. I
just believe that there are econom c benefits for
everybody.

Q So you believe the econom c benefit is a
result of the price stability; is that fair to say?

A Price stability, protection against
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volatility.

Q And you believe the econom c benefit is
derived from that customer's ability to appropriately
budget their utilities expenses. I's that where you
believe it comes from?

A Yes. Yes.

Q And if they so happen to pay nore, that's
still an econom c benefit to them because they knew
how much they were going to pay. I's that your
position?

A "' m not trying to conpare budget plans, but
| know on ours they can expect to pay -- if usage and
therm price stays the same, they can expect to pay
the same every nonth. So | believe that is an
econom c - -

Q But nmy question went to whether that was an
econom c benefit?

A | believe that's an econom c benefit to
know what you're going to pay every nonth.

Q And you wouldn't call that more of a
psychol ogi cal benefit that the person believes that
they're more confident that they can pay their bil
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that -- that's more a psychol ogi cal benefit rather
t han econom c benefit?

A | wouldn't agree with that.

Q Okay. Do you know whet her or how many of
U.S. Energy's 100,000 customers in Illinois who have
conpl eted their contract have saved noney as conpared
to what they would have paid to the utility?

A | do not.

MS. SODERNA: That's all | have.

JUDGE Gl LBERT: Staff.

While you're thinking about -- ny ganme
plan is this: Have Staff cross. | have sone
gquestions for the witness and then we'll break and
during the break you can prepare your redirect. And,
obvi ously, using my questions as well as the
guestions of Staff and CUB as establishing the
parameters of your cross-exam nation because | want
to keep things within the scope and obviously
anything be crossed would have to be within the scope
of their redirect.

But anyway, in ternms of time, ny game
plan is Staff goes, | go and then we break.
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MS. NAUGHTON: | just have a couple of quick

clarifications.
CROSS- EXAM NATI ON
BY
MS. NAUGHTON:

Q I n your testinony and in your answers today
you referred perhaps colloquially as your duties
i ncludi ng managi ng. | assunme what you mean by that,
t hough, is -- are the duties that are outlined in
your service agreenent, which don't actually use that
term "managi ng"; is that correct?

A That would be correct.

Q When you were testifying earlier about how
you received directives from CCR Group regarding the
investigations they've conducted in connection with
t heir independent contractors, does that -- do you
ever report to them instances of breaches of conmpany
policy?

A Yes.

Q You do?

So you understand conmpany policy
enough to report breaches to the CCR Group?
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A | think | do.

Q So when you were answering M ss Soderna's
guesti ons about not understanding that --

A | believe it was in -- not understanding it
from what the document was presented to ne.

Q Is it the term "material"™ that you don't

under st and?

A Again, | believe we were just referring to
t hat particular document. And | said | don't know
how points were even arrived at. Not by the IC. I

don't know how that office determ ned what val ue
poi nts had.

Q Okay. So you don't understand --

A If you're asking me about policies in terns
of wrongdoi ng --

Q Yeah. | am asking you conpany policies.

A Yeah, |I'm aware of the wrongdoi ng policies,
if that's what you're referring to.

Q So that's embodied in the Code of
Conpl i ance?

A M hmm

Q So you say you're famliar with that?
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A Yes.

Q So with respect to conpany policies, you
are referring to the Code of Compliance --

A Correct.

Q And you -- okay.

And so you're famliar with that?

A Yes.
MS. NAUGHTON: | think that's all | have.
Thank you.

THE W TNESS: You're wel cone.

JUDGE Gl LBERT: Ckay. | have sone.

EXAM NATI ON

BY

JUDGE Gl LBERT:

Q To begin with, | think it takes us back to
my earlier comments when you introduced yourself as
an enmpl oyee of Just Energy.

Well, first of all, do you have a copy
of your testimony in front of you there, which you
shoul d?

A No, your Honor.

Q You're certainly entitled to have that.
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MR. Mc MANAMAN: "1l fix that right now, your
Honor .

BY JUDGE Gl LBERT:

Q And then | can just refer you to things
rat her than reading themto you and that wil
hopefully move us al ong.

' m | ooking at Page 1 and Lines 3 and
4 there right in the beginning where you identify
yourself as a distributor for Energy Savings
Mar keti ng Corp., or ESMC. My understanding is that
the corporate entity Just Energy has replaced U S.
Energy -- well, | should say, has replaced Illinois
Energy Savings Corp., doing business as U S. Energy
Savi ngs Corp. But that none of those corporate
entities, either Just Energy or the Illinois or U.S.
Ener gy Savi ngs Corporations, are, in fact, the sane
corporate entities as ESMC; is that not correct?

A May | answer the question in ternms of |
don't know how that structure works within Illinois
versus from the head office license. | don't --
where the names come from | -- all | know is that
it'"s Illinois Energy Savings doing business as U.S.
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Energy Savings and now we're doing business as Just
Energy.
Q And you can -- as a general proposition

answer every question as best as you can in terns

A Yes, sir.

Q -- with reference to what you actually
know. So that's fine.

A Yes, sir.

Q But why did you say then on Line 4 that you
are an enmpl oyee of ESMC rather than any of the other
corporate entities 1've mentioned?

A At the time of this -- of the
statement that | gave, | was a distributor for Energy
Savi ngs Marketing Corporation, at |east that's what |
believe the top of ny agreenent says, the agreenent
that |'ve signed with head office.

Q Okay. And were you, in fact, or are you,
in fact -- no, | guess | have to put this in past
tense. Were you at the time you signed that
agreement in your judgment an enployee of ESMC or
someone contracting with ESMC?
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A Contracting with them, sir.

Q And have you ever considered yourself an
enpl oyee of ESMC?

A No.

Q And do you consi der yourself now an

empl oyee of Just Energy?

A No.
Q Do you have your own corporate entity?
A | do.

Q Could you tell me what that's call ed.

A Therma, T-h-e-r-ma, Inc.

Q And as of now is your contractual
relationship with any of the Energy Savings Group
Conpanies in your name individually or is it a
relationship involving Therma, Inc.?

A Can | say both. | get paid under ny
corporate identity.

Q Al'l right. And so | ook down the page just
alittle bit there to Lines 8 and 9. And this is
going be a simlar question. \When you talk about
what -- at the time of your testimny was the past
four and one-half years that you had been with USESC,
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is what you meant that you had a contractua
relationship with that entity rather than being an

enpl oyee of that entity?

A Yes. Correct.
Q Al right. | notice M. Nicholson in his
testimony -- or attached to his testimony is a copy

of his contractual relationship with parts of the
Ener gy Savi ngs Group. | notice you didn't also
attached your contract. There is a written contract
and you have that?

A | have it at ny house, yes.

Q Take a | ook at Page 6, and |I'm | ooki ng
right up at the top there, Lines 114 through 116, if
you want to take a noment to famliarize yourself.

A Yes.

Q And | think M ss Soderna asked you some
guesti ons about this, about crew coordi nator. How
does one beconme a crew coordinator?

A There's various things that | | ook at. I
determ ne who is training people in the field. They
have, in nmy opinion, a unique ability to manage

peopl e and teach people. It's not anything -- my --
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again, the way | run ny office it's not because they
are producing higher nunbers or anything |ike that.
It's just they have a good ability to talk to people
and teach them

Q Okay. And so you make that designation?

A Yes, | do.

Q And is there any conpensation for being a
crew coordinator that's solely because they're
coordi nating crews?

A Yes, your Honor. They get an additi onal
comm ssion from head office for that status.

Q "Addi tional comm ssion" meaning their
conmpensation is tied to sales?

A Their conpensation is tied to how their
i ndi vi dual team produces who they've been assigned to
train.

Q Okay. In your office now, for exanple, how
many crew coordinators do you have?

A Four .

Q And do they all have approximately the same
number of contractors under them?

A No, some of themreally don't have the
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ability to manage over ten people, and | realize

t hat . So | don't have them with any nmore people than
| feel that they can -- that we feel together that

t hey can handl e.

Q And does each one have ten approxi mately

A It's a fair nunmber.

Q OCkay. G ve me a flavor of what happens in
t he morni ng. Does everyone first report to your
office or can they just go right to the field and
start working?

A Meeti ngs aren't mandatory, although they do
like to show up to start the day just to get
organi zed, an organi zational feeling, | believe. But
t hey don't have to.

Q Okay. When a contractor starts his or her
day, do they need to contact their crew coordi nator
before they reach the field?

A They don't have to. We'd |ike themto.

Q Do they tend to do it?

A Yes.

Q And then at what point do you begin to talk
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to your crew coordinators?

A Every day.

Q Is it at the start of the day?

A Yes, usually at the beginning of the day
before I have the general neeting with everybody.

Q What time do you get to the office?

A 8:45.

Q And what time do you |l eave the office
typically?

A 4:30 to 5:00 o' clock.

Q And your contractors can work at any time
during the day?

A As long as the call center is open. The
typical hours are 8:00 a.m to 9:00 p. m

Q Okay. And the crew coordinators, when do

t hey work? What hours do they tend to work?

A Again, it depends on their special
i nterests. We have contractors that |ike to work
with businesses so they'll start their day early

hoping to talk to business owners. From a
resi dential standpoint, the majority of the crewis
out of the office late morning, early afternoon and
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in the field by 1: 00 p.m

Q You sold automobil es for

A Yes, your Honor.

Q For

managi ng door-to-door

A Yes.

sal es;

Q Are these cold calls?

A Yes.

Q

A Not all.

Q When is there not
A

appoi nt ment

setting | ater,

Q Okay. Just as

selling autonobiles,

you?

A Yes.

Q If you're selling door

a long time?

U.S. Energy you're perform ng and

correct?

Are they entirely cold calls?

a cold call?

Some initial cold calls could lead to

referral -type business.

| think about it, if you're

you're going to the custoner?

A Yes.

Q I n your

significant

di fferences

experi ence, what

in that?

to door,

are some of

you have customers comng to

t he

obvi ously

137



10

11

12

13

14

15

16

17

18

19

20

21

22

A | think customers are initially -- well,
differences? W're comng to them It's a space
t hat you al ways have to maintain between, you know,
you and the customer. It's -- they're guarded maybe
alittle nore than, say, from the auto industry.

Al t hough in that industry they were guarded as well,
but maybe a little nore so.

Q s that part of your training about how to
make the customer confortable?

A Yes, absolutely. W don't |ike people
going into the honmes. W like to make sure that we
have a certain space that we like to maintain with
customers as to not intrude on that. Trying to
clearly display a sense of professionalismat all
times. Smling -- you know, just things that -- we
know we're encroaching on their private space so we
just want to keep it as friendly as possible.

Q Can your contractors go into the residence
if invited?

A If invited; however, | don't recommend it.

Q So if they're out on a cold day, they're

still going to stay out on the porch and...?
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A Yes, your Honor.

Q Okay. All right. If you take a | ook at
Page 7, and, again, if you take a | ook at your answer
up at the top of the page from 136 down to 140.

A Okay.

Q Al'l right. And | want to ask you about
this process by which the contractor can ask a
customer service rep to present the sale in Spanish
when the contractor presumably does not speak Spanish
or doesn't speak Spanish well enough to present the
sale hinmself or herself; correct?

A Ri ght .

Q Who is the custonmer service representative?

s that somebody that's reached by tel ephone?

A Third-party call center where information
is exchanged to wap up the agreement, | guess, would
be a...

Q OCkay. And whose call center is that, do
you know?

A In this instance it would have been --
mean, we're specifically tal king about this period of
time?
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Q

A
back then.
Q
A
t hrough a

of fice.

Q

>

> O

sure.

Q

Well, yeah, | mean --

Because it's different today than it was

Well, tell me about both then.
It would have been a tel ephone nunber

call center in -- associated with that

Meani ng associ ated with what conmpany?
Ener gy Savi ngs Marketing Corporation.
And not one of the Ontario conpanies?

Agai n, yes, Canadian, Ontari o conpany,

And that presumably would be a

Spani sh-speaki ng person?

A Yes, if needed.

Q Well, let's just set this up practically.
The contractor, let's say, has a cell phone?

A | don't recommend using that. W try to

use the customer's home tel ephone.

Q

customer service representative, or how does that

wor k?

And so the customer is going to call the

m
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A The customer's instructed to get their
tel ephone and then we dial an 800 number that
connects us to the verification -- the CSRs, customer
service representatives, where they conduct the
verification.

Q Oh, so that's the verification, not the

sal e?

A That's verification of the sale.

Q Okay.

A So the customer understands exactly what
they're...

Q Al right. So at the point when the
contractor involves the custonmer service rep by
phone, the contractor presumably has already received
a positive response from the customer, have they not?

A Yes, the document's already been signed.

Q And that may be even though the contractor
does not speak Spanish?

A Correct.

Q And you said this process changed and t hat
at one tinme you're calling --

A May | clarify that |ast answer?

141



10

11

12

13

14

15

16

17

18

19

20

21

22

Q Go ahead.

A The customer woul d have spoken enough
English and maybe with an Engli sh-speaking
representative but felt nmore confortable review ng
that on the call in Spanish.

MR. McMANAMAN: Judge, |'m sorry. | think the
witness is confused between your questions about what
happens when a contractor encounters --
an English-speaking contractor encounters a
Spani sh-speaki ng customer and then the part of the
process -- part of the sales process is the
verification call because both require a call to go
out . | think that -- seenms that there's sonme
confusi on.

BY JUDGE Gl LBERT:

Q So when he says -- when you say at Line 138
going on to 139, The conpany also has a process by
whi ch the contractor can ask a customer service rep
to present the sale in Spanish...

A May | add, if it's presented in Spanish,
the customer's not supposed to sign the agreement.

They have to hear it again and then sign.
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Q Wai t . If what is presented in Spanish?

A The presentation. If it's in English to --
Engli sh-speaking representative to a -- presumably a
Hi spanic customer, we don't want themto sign the
agreement until they hear it in their preferred
| anguage.

Q Okay. But as you contend here, Line 138
t hrough 140, the sale may already be conmplete or, in
fact, will be conplete before the contractor contacts
the customer service representative using the
customer's tel ephone.

A Are we talking -- for clarification, we're
tal king English to English or English to Spanish?

Q English to a Spanish.

A English to Spanish, the independent
contractor is at that point assum ng that everything
is in order, the custonmer's in agreenment with
everything so far, and now we proceed to having it
verified over the phone. Then the customer signs and
the sale is compl ete.

Q What does the customer sign at that point?

A Woul d sign the agreenment.
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Q OCkay. So it's a little bit of a change now
because before you side the agreement was already
signed before --

A By that | meant English to English.

Q Okay.

A English to Spanish, we want to make sure
the customer fully understands in both |anguages.

Q And if it's English to Spanish, what -- in
what | anguage is the contract that the
Engl i sh-speaki ng contractor is presenting?

A Engl i sh. If we are speaking with a
Spani sh-speaki ng individual, nmy instructions are if
t hey don't understand anything you are saying, you
need to get a Spanish-speaking representative there.

Q You mean live?

A Yes.

Q Okay. So that's a different situation.
That's a situation you're referring to from Lines 136
t hrough 138, is it not?

A Yes, your Honor.

Q And how does that occur? Wth an
Engli sh-speaking contractor, Spanish-speaking
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customer, how does the English-speaking contractor
hand the sale off or hand the offer off to the
Spani sh-speaki ng contractor?

A Possi bly taking an address down in the
meeting the next day, telling a Spani sh-speaking
contractor, Hey, you know, | ran into a
Spani sh-speaki ng individual that didn't understand
what | was trying to say, why don't you go.

Q Ckay. s that a matter of judgment by an
Engl i sh-speaking contractor as to whether they refer
that to a Spani sh-speaking contractor?

A Yes.

Q Woul d the Spani sh-speaking -- no -- don't
mean to say that.

Woul d the English-speaking contractor
have already assessed whether or not the customer is
a likely sale or not?

A | think it would have mattered on their
ability to understand if they were communi cati ng
wel | . | don't think that outside of -- if they
believed that this customer's understandi ng what
they're trying to offer them that would be it there.
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Q Meani ng they would not seek out a
Spani sh-speaki ng - -

A No, we're not seeking out Spanish-speaking
customers as an English representative.

Q No. No, that's not what | was going to
say. Well, let's forget what | was going to say.

If 1'm a Spanish-speaking contractor
and one of nmy English-speaking coll eagues comes to ne
and says, | spoke to sonmeone yesterday, they would be
more confortable in Spanish, would |I not, as a
Spani sh-speaki ng contractor, say is this a likely

sale or are you just wasting ny time?

A | don't even think we'd be able to
determne a likely sale yet. W wouldn't have --
because of the | anguage barrier at that time, | don't

even think in the initial greeting when we were

tal king to people we would probably understand right
away, there's no communication here. Let me jot down
an address, present that to a Spani sh-speaking
representative and let them -- so there's no prior

i ndi cation that that would be a sale or not.

| think conmmuni cati on would be such
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t hat we would just already determ ne, Hey, we're not
communi cati ng here.

Q What happens with the comm ssion if the
Spani sh-speaki ng contractor makes a sale?

A It goes to the Spani sh-speaking contractor.

Q Entirely?

A Yes.

Q So the English-speaking contractor who made
the referral gets nothing?

A Correct.

Q As long as we're on Page 7, take a | ook
down around Line 152 and 153.

A Okay.

Q And you said that you comunicate with the
CEO. Do you know of which company you're referring
to?

A That would have been U.S. Marketing --
USMC.

Q And the CRR Department, which is part of
the Ontario Group, is it not?

A Yes.

Q And then in the following sentence when you
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refer to, Head office staff, which head office are
you referring to?

A Ont ari o.

JUDGE Gl LBERT: Oh, you know what? | forgot to
do this. This should have -- that you forgot to do
as well, Ms. Soderna.

Are you offering any or all of your
cross exhibits for adm ssion into the record?

MS. SODERNA: | am | was going to wait unti
all the redirect and cross was conplete just in case
somet hing el se was required. But, yes, please, 1'd
like to offer CUB Cross-Exhibits 1 through 4 into
evi dence.

JUDGE Gl LBERT: Okay. Are there objections to
any or all of those?

MR. McMANAMAN: Judge, | don't have any
obj ections except for a note that on Cross-Exhibit 2,
which is the data responses, can we maybe just wait
until the end. | know M ss Soderna had indicated
that it could conme up where other -- you know, this
is due to nmy formatting. So | recognize that at the

out set .
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But not all of the DRs on these pages
were referenced by the w tness. Maybe they will in
the future --

MS. SODERNA: Ri ght.

MR. Mc MANAMAN: -- so maybe we can just reserve
that to the end. See how many of these are referred
to by any particular witness and then at the end of
the hearing with documents |ike this decide which
part of it should be admtted.

MS. SODERNA: That's fair. | was contenpl ating
that the record would reveal what portions of the
document are admtted. But -- and | don't know
of f hand what other portions of that response |I'IlIl be
using, if any. So. ..

MR. Mc MANAMAN: Ri ght . ' m happy to do it
what ever way.

MS. SODERNA: Me, too.

What are you confortable with, Judge?

JUDGE Gl LBERT: That sounds perfect.

The only one of the four exhibits that
| have listed as confidential in my own notes so far
woul d be CUB Cross 4, is that correct, the Penalty
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Matri x?

MS. SODERNA: The matri x.

MR. McMANAMAN: That's correct, your Honor.

JUDGE Gl LBERT: And the other three can be
public; is that correct?

MR. McMANAMAN: That's correct from our point
of view, your Honor.

JUDGE Gl LBERT: Okay. Then CUB Cross 1 is
admtted. CUB Cross 2 will have no decision right
now. CUB Cross 3 is admtted. And CUB Cross 4 is
admtted as a confidential exhibit.

(Wher eupon, CUB Cross-Exhibit
Nos. 1, 3, 4C were admtted
into evidence.)

JUDGE Gl LBERT: Now that that's done | can go
back to M. Hanmes. And sorry for that interruption,
| should have done this before.

BY JUDGE Gl LBERT:

Q In any event, if you take a | ook at CUB
Cross 3, which is the -- what 1'll call allegation
letter. Do you have a copy of that?

The Keith Dean that's nmentioned in
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this letter | assume is the same Keith Dean that's
mentioned on Page 2 of your testinmony; is that
correct?

A That is correct.

Q The letter is addressed to both M. Dean

and yoursel f. | assune it's addressed to you because
you are a -- I'msorry -- a distributor?

A Yes.

Q And it does -- the alleged violation that

this letter refers to is an alleged violation by
M . Dean?

A Yes.

Q And M. Dean only?

A Correct.

Q Now, | was a bit confused by the fact that
t he point value that appears on CUB Cross 3 was zero
in relation to a disputed signature. Does that mean
that the violation has not yet been determ ned, or
that a violation has been determ ned but the point
value of that violation is zero?

A | wouldn't know that from | ooking at this,

your Honor.
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Q When the head office -- when CCR determ nes
that a contractor has commtted a violation, is this
t he document they send you or is there sonme other
ki nd of document?

A This is the docunment.

Q So do you assunme fromthe fact that this
document has been sent to you and to M. Dean that
the head office has already determ ned that a
violation did, in fact, occur?

A May have occurred and is under
i nvestigation.

Q Now, |'m confused. Because ny previous
guestion was to determ ne whether or not you received
this letter when a violation had already been

determ ned or --

A A customer -- |'m sorry, your Honor.
Q -- or whether an investigation is still in
progress. | thought you told me that this letter

tells you that a violation had al ready been
determ ned by CCR; is that not true?

A If I may clarify, when an allegation is
made, this e-mail letter is sent to ne. | now know
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that there's an investigation in process.

Q Al'l right. And what kind of document do
you receive when the investigation's conpleted?

A It would be something simlar to this.
Dependi ng on the severity or legitimcy of the
al l egations, points could be assessed.

Q Al'l right. And if the head office or CCR
has investigated and has determ ned that a violation
occurred, how would this docunent | ook different?
What additional information would be on a document
li ke this?

A Maybe the resulting conversation with
the -- notes on the resulting conversation with the
customer and point val ues.

Q Al'l right. And so since you say on Page 2
of your testimony that Keith Dean is a recruiter,
what is a recruiter? |Is that also a crew
coordi nat or ?

A No, sir.

Q It's a different role?

A Yes.

Q Okay. | s he conpensated for being a
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recruiter apart from sales conmm ssions?

A Yes. He doesn't receive comm ssion.

Q Oh, he's a salaried enployee?

A Yes, your Honor.

Q But he is or was also a contractor in the
field, was he not?

A Originally, yes, sir.

Q Well, CUB Cross 3 is dated October 23,
2008, so he was apparently in the field -- well, it
doesn't say when he was in the field. But, anyway,
this document is October 23, 2008. Your testinony
was September 25, 2008, which would be a month before
CUB Cross 3.

So I'"'mkind of inferring -- and tel
me if I'"'mwong -- that he was, in fact, doing both
t hi ngs perhaps while being a recruiter and a
sal esperson; would that be wrong?

A | believe that at the time if -- | can't
determ ne when the customer -- fromthis |I can't
determ ne when the customer contacted head office in
terms of the allegation. The allegation date

according to the customer, | believe, would be June
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of 2008 next to the appoint val ue.
Q Oh, right. Ri ght . Ri ght . Yes.
Okay. So --

A That's the allegation date. \Whether the --
| can't determ ne when this customer was even
initially contacted by M. Dean in the field.

Q Okay. So sometinme between June 9, 2008,
which is the allegation date on CUB Cross 3 and
Sept ember 25, 2008, when you filed your direct
testinony, M. Dean becanme your recruiter?

A Yes, your Honor.

Q Woul d this allegation not perhaps be

counted agai nst him when you make him your recruiter?

A | woul d have had to have discussed it with
him but | don't know -- discussing the allegation.
Again, | don't know the outcome of the allegation.

Q Ckay. Fair enough.

There are some designations on the

document, CUB Cross 3, that | don't necessarily
under st and. ' mgoing to ook at the -- first
sentence under All egation Type. ' m sorry. | should

say the first sentence of the narrative under
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Al I egati on Type. It says, Spoke to the AH. MWhat's
an AH?

A "Il say account hol der.

Q And then in the next sentence that begins
with "CX." What's CX?

A Customer service representative or the
i ndi vi dual who was -- | apologize, your Honor. I
believe that that would represent the customer also
i ndi cates that the account is not in her name, the
cust onmer .

Q Okay. So the AH and CX in this narrative
are probably referring to the same person, you think?

A Yes, your Honor.

Q If you have a contractor that you feel is
kind of a bad actor, are you able to do anything on
the spot? In other words, can you say, for example,
You're fired, or | don't want you going on the street
representing this company anynore? Can you do those
t hi ngs?

A No, your Honor.

Q So what do you do if you feel you have that
bad actor, that hypothetical bad actor?
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A | need to get head office involved, CCR
i nvol ved.

Q Can you chew them out? | mean, can you --
have you ever done that?

A Yes.

Q Can you require themto be retrained or
coached?

A | would then contact CCR and say, This is
what | would |ike to do, do you agree? Wuld you --
you know, Can we see eye to eye on that, and let's
have them retrained, if | think there's some saving
val ue there.

JUDGE Gl LBERT: All right. ' m done.

Does anyone have the time? Go off the

record.
(Wher eupon, a discussion was had
off the record.)
JUDGE Gl LBERT: We'Ill go back on for redirect.

Ready to go?

MR. Mc MANAMAN: Yes. Thanks, your Honor.
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REDI RECT EXAM NATI ON
BY
MR. Mc MANAMAN:

Q M. Hames, | just want to go over a few of
the things that you tal ked about earlier. You were
asked about the corporate structure of the Energy
Savi ngs Conpani es, do you remember that?

A Yes.

Q You're not famliar with the cooperate
hi erarchy and the different affiliations between
t hose corporations, are you?

A No.

Q But you referred to the head office, do you
remenber that?

A M hmm

Q And when you say "head office,"” you know,
what office are you referring to? MWhere is it
| ocat ed?

A In Ontario.

Q Ont ari o, Canada?

A Yes.

Q And do you know which particul ar conpany
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within the corporate structure correlates to that

head office

A

Q

background checks for

remenber that?

A

Q

sal es contractors;

A

Q
that right

A

Q
know, what

A

| ocat ed

| do not.

in Ontario, Canada?

You were al so asked questions about the

Yes.

You don''t

| do not.

But

?

Yes.

sal es contractors, do

is that correct?

you

your office has some participation;

Can you explain for me what the --

your

The potenti al

participation is.

contractors sign an

aut hori zation to have another conmpany conduc

background check.

Q

And does your

i nformati on -

contractor?

A

Yes.

per sonal

office also coll ect

information from the

you

t a

any

perform the background checks for

is
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Q And then what do you do once you have the
aut hori zation and the personal information?

A Forward all of that to head office.

Q And then is it your understanding that the
head office arranges for the background check to be
conduct ed?

A Yes. Yes.

Q Do you still have a copy of the exhibits
t hat you were shown today?

A Yes, | do.

Q Can you refer to CUB Cross-Exhibit No. 1,
pl ease. Now, you were asked some questions about
this. This refers to the areas in which the
contractors market?

A Yes.

Q Do you remenber that?

A Yes.

Q And | just wanted to clarify for the record
because my notes indicated that you were asked, Do
these areas that are listed on the first page
i ndi cate where the contractors will market in the
foll owing week? And what | wanted to clarify with
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you is, do these areas or the -- yeah, the areas
listed in this document, do they indicate where the
contractors will definitely market the next week or
where they may market?

A Where they may market, where they could
mar ket .

Q You were al so asked questions about the CCR
dat abase, do you renenber that?

A Yes.

Q And you indicated that -- have you ever

worked with the CCR dat abase?

A No, | didn't even know there was a

dat abase.
Q Do you have access to the CCR database?
A No.

Q Do you understand that CCR has a database
that tracks and records information concerning
contractors?

A Yes.

Q You were al so asked questions about the
situation when an English-speaking contractors

encounters a Spani sh-speaking customer, do you
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remenber that?

A Yes.

Q And you said that you weren't -- do you
remenber you were asked whether you knew what the
Corporate policy was on that issue?

A Yes.

Q And you correct nme if |I'mwong, but your
answer was you weren't aware of the Corporate policy;

is that right?

A That's correct.
Q You also -- but you also said that -- and
you correct nme if I'mwong -- that your

understanding is that if an English contractor
encounters a Spani sh-speaking customer, they're not
to attempt to make a sale; is that right?

A Yes. Today?

Q At any tinme.

A At any time. Would you repeat your
guestion so | can maybe clarify again, please.

Q Yes. I f an English-speaking contractor
encounters a Spani sh-speaking customer, you're not
aware of what the -- you said that you're not aware
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of what the Corporate policy is?

A Correct.

Q But did you ever receive any direction from
the head office as to what's supposed to happen in
t hat situation?

A Yes. Yes.

Q And what was that direction?

A Engli sh-speaking representatives are to
call that verification and ask for a Spanish-speaking
customer service representative so they can in detail
go over the terms and conditions of the agreenment.

Q O they can also refer it to a peer?

A Yes.

Q Wth respect to docunents that are at
the -- at a sales office like your Loop office, |
just wanted to make sure that | understood is that
you said that you're only supposed to have

Cor por at e- approved documents in the office; is that

right?
A That's correct.
Q But | think Counsel asked you whether there

was any retention policy with respect to docunents.
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Do you know what you're supposed to do with a sales
document or some other kind of document that you
received fromthe corporation if there's a
super sedi ng docunment ?

A Yes, if they give us something new, | have
to destroy the old one.

Q And is that a direction that you've
received fromthe head office?

A Yes.

Q Can | direct your attention to CUB
Cross- Exhi bit 3.

A Yes.

Q That's the allegation letter concerning

M . Dean.
A Yes.
Q | think you were asked you didn't know - -

or did you know what the outcome of this particular

al | egation was?

A | did not.

Q Well, let me ask you this: Does M. Dean
still work at the Loop office?

A Yes, he does.
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Q And he still works in the capacity of
recruiter?

A Yes, he does.

Q Woul d he be allowed to work in that
capacity if the outcome of this allegation was that
there was, in fact, a disputed signature -- or there
was, in fact, a forged signature?

A Absol utely not.

Q So is it fair to say then you do know what
the outcome of this allegation was?

A Yes.

Q And the outconme of this allegation was that
the allegation was not verified?

A Was not verified, correct.

Q And you were al so asked about what you can
do if you have a sales contractor that you consider a
bad actor. And it's true that you don't have any
authority to fire a contractor; is that right?

A Correct.

Q Can you do anything short of, you know,
term nating their agreement to ensure that if you
consider themto be a bad actor that no further bad
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actions take place?
A Yeah, | can sit them down and take their

badge away and say, Listen, we're not going any

further until we can talk to somebody from head
office.

Q Have you ever done that?

A Yes.

Q On how many occasi ons?

A | don't recall specifically.

Q Can you estimate? |Is it more than once?

A Yes, of course.

Q More than five times?

A Probably not.

Q So a handful of tinmes?

A Yeah, a handful of times.

Q Over what period of time?

A Four and a half, five years now.

Q And the last thing | wanted to just clarify
with you I think we had some confusion on was --
again, it has to do with the situation where we have
t he English-speaking contractor and the

Spani sh-speaki ng customer. And there were some
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guesti ons about a phone call that can be made from
that -- you know, from that encounter.

If the situation is that the -- and
you correct nme if I'mwong -- but one of the phone
calls that can be made and it's the one that -- you
know, I'Il refer you to your testinmony. | think it's
on Page 7.

A Yes.

Q The top of page 7.

A Yes.

Q And you see it was -- do you see Lines 138
t hrough 140 --

A Yes.

Q -- the questions that the Judge was
asking -- or the sentence the Judge was asking you
about, is that a situation where if -- the process
you describe in that |ast sentence of that answer, if
t hat process is used, has a contract been formed or
has a sale been made at the time the call is made?

A No.

Q When is the contract formed or when is the

sale made in that situation?
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A After that customer speaks with this
Spani sh customer service representative.

Q And is it right that the Spanish
customer -- the Spanish-speaking customer service
representative then will make the sales presentation
by tel ephone in that situation?

A Correct. Correct.

Q | f that situation happens, what | anguage is
the written contract in?

A Spani sh.

Q And it's not to be in English; is that
right?

A No. Correct.

Q And if there is a Spanish-speaking -- or if
there is a Spanish -- |I'msorry. Let me start over.

If the sales presentation in a

door-to-door situation is made in Spanish and a sale
is made, there will be a phone call as well; correct?

A Yes.

Q But that's a different type of phone call
right, a verification phone call?

A Yes. Ri ght . Correct.
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Q That's a different type of phone call than

t he phone call that you're referring to in Lines 138

to 1407
A That's correct.
Q |f the sales presentation was nmade in

Spani sh, are there any rul es about what | anguage
the -- that verification phone call nmust be in?
A | n Spani sh.
Q So there is a rule and it must be in
Spani sh?
A Yes.
MR. McMANAMAN: Those are all the questions
that | have, your Honor.
JUDGE Gl LBERT: Any recross within the confines
of redirect?
MS. SODERNA: Yes.
RECROSS- EXAM NATI ON
BY
MS. SODERNA:
Q M. MManaman asked you about the CUB
Cross-Exhibit 1, which contains the areas in which

mar keters -- sales agents will be marketing. And you
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i ndicated that it's your belief that these areas are
where agents could market, not where they should
mar ket . s that your position?

A Yes.

Q And how do you know that?

A Because it's -- they're not confined to any
one area. We didn't --

Q But you don't --

A They, thenselves, are not confined to any
one area.
Q And how -- |I'm sorry. You said the crew

coordi nators provide you with the information and the
crew coordi nators are responsi ble for organizing
areas where to send sales contractors; is that
correct?

A Not to send them to go with them on
occasi on.

Q And when crew coordi nators go with sal es

agents, do they all travel together?

A W try.
Q In vans, for exanple?
A No.
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Q How do they travel ?

A Public transportation.

Q And so the crew coordinator travels with
t he individual sales agents in his group together as
a unit to particular neighborhoods; is that right?

A Yeah. But, again, not all of them because
they don't have to go with their coordi nator.

Q And so the areas identified in this
exhibit, are those areas that the crew coordinators
have indicated to you and to Corporate that they may

consi der taking their group --

A That's correct.
Q -- is that right?
A That's correct.

Q Wth regard to the questions you were asked
regardi ng Spanish speaking -- sorry -- English
speaki ng sal es agents to Spani sh-speaking customers,
you indicated that is your -- the policy of your
of fice, your policy at your sales office that -- to
instruct sales contractors not -- English-speaking
contractors -- sorry -- not to confirm sales with
Spani sh-speaki ng customers; is that correct?
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A Yes.

Q And you indicated to the Judge that you
advi sed those English-speaking contractors to nake
that referral to a Spani sh-speaking contractor;
right?

A Yes.

Q And in that case they would | ose that
comm ssion; is that right?

A Yes.

Q You al so indicated earlier in our
di scussion that pursuant to your agreement with -- is
it Energy Savings Market Group -- that's the services
agreement that you have? That's the conpany with
whi ch you have a service agreenent?

A | believe so.

Q And your obligations under that agreement
are to follow the Code of Conpliance; is that right?

A Correct.

Q Do you recall if the Code of Conpliance
speaks to the issue of Spanish-speaking customers and
how t hey are to be handl ed?

A | don't recall.
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Q Can | show you a docunment to refresh your
recoll ection, which is the Code of Conduct and
Conpl i ance.

MS. SODERNA: And |I'm sorry that | don't have
copies for a cross-exhibit. | would just like to see
if that jogs your menory.

MR. McMANAMAN: Can | see a copy of this?
Thanks.

BY MS. SODERNA:

Q Did that refresh your recollection

regarding the policy under the Code of Conpliance for

Spani sh-speaki ng customers?

A | believe this is in regard to actually
conducting the sale in terms of -- it doesn't say
anyt hi ng about how we -- you know, English to Spanish
or anyt hi ng. It's just the actual presentation

itself, what we need to be aware of.
Q Okay. Thank you.
And with regard to the -- I'IIl take
t hat back. Sorry, that's nmy only copy.
Wth regard to the destruction of

docunents, the question you were asked about the
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retention policy of documents in your office, you
i ndicated that you are expected to, by the Corporate
office, destroy old material when new material comes

in the office?

A That's correct.

Q Has that al ways been the policy?

A Yes.

Q So far as you've been -- as far as you've

been a distributor for the conpany; is that right?

A Correct.

Q Regarding the allegation -- questions
regarding the allegation letter that is CUB
Cross-Exhibit 3, you were asked -- or you answered
that if M. Dean had, in fact, been found -- if the
al l egation regarding forgery had, in fact, been found
to be valid -- that's the Conpany's term nol ogy;
right?

JUDGE Gl LBERT: | think they say "verified"; is
t hat correct?

MS. SODERNA: "Valid," | think is what they
use.

THE W TNESS: | think I may have used
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"verified." But what | meant was "valid," you're
right.
MS. SODERNA: | didn't catch that part.

BY MS. SODERNA:

Q Is that fair to say?
A Yeah.
Q Had that all egation been found to be

verified, your understanding is that M. Dean woul d
have been term nated; is that right?

A Correct.

Q But you woul dn't, yourself, have term nated
him that would have been CCR s departnment; is that
right?

A That's right.

Q And so, in fact, you do understand that a
forged signature, in any case if found to be valid,

t he consequence is term nation -- inmmediate

term nation --

A Yes.
Q -- is that right?
A Yes.

Q Are there any other allegations for which
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that is the i nmmedi ate consequence,

A Ot her than a forged contract?
Q Ri ght .

A | mmedi ate term nation --

Q Ri ght .

A -- was the question? FPRC call
Q |'m sorry. VWhat's that?

A The phone call that we make.

Q The verification call?

A The verification call, yeah.

Q And in what context?

A I f they, you know, try to verify that

are the customer when it's really not
Q Okay. So simlar

they forged the person's

A Yes. Yes.

Q -- that
term nation?
A Correct.

MS. SODERNA:

woul d i ndicate

That's all

to forging a contract,

identity verbally --

i mmedi at e

have.

if found valid?

the custonmer.

t hey

if
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FURTHER EXAM NATI ON
BY
JUDGE Gl LBERT:

Q Okay. Just briefly on the much-bel abored
testimony on Page 7, Lines 138 to Lines 140. | want
to make sure now after your redirect that |I do, in
fact, understand this.

Engl i sh-speaki ng contractor,
Spani sh-speaki ng customer, at some point in the
interaction the English-speaking contractor
determ nes that he needs or she needs the assistance
of a Spani sh-speaking customer service
representative; correct?

A Yes.

Q Al'l right. And that could be before a sale

has been consummated by the customer saying "yes"?

A Yes.

Q It could be?

A That is correct.

Q If in that situation the customer has not
yet said "yes" and the phone call is placed to the

customer service representative and the customer
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service representative -- or as a result of the
conversation with the customer service representative
t he Spani sh-speaki ng custonmer then says "yes," who

gets the conmm ssion?

A The contractor standing at the door.
JUDGE Gl LBERT: Ckay. | "' m done.
MS. LIN: Judge, | have a few questions if
you - -
JUDGE Gl LBERT: " m so sorry | went over you.
MS. LIN: No, that's okay. But these are
actually in sort of -- as a result of questions that

you had posed to M. Hames on the first round before
he was redirected by the Conpany.

So I'm wondering if I -- if you would
all ow me an opportunity to get some clarifying
answers from the witness regardi ng answers you had
elicited from --

JUDGE Gl LBERT: ' m pretty strict on this. | f
it'"s not within the confines of what M. MManaman
did on redirect, no.

MS. LIN: That's fine.

JUDGE Gl LBERT: Fair enough.
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Now, CUB Cross 2.

MS. SODERNA: | would |ike to request adm ssion
of CUB Cross 2 to the extent it was discussed in the
cross-exam nation, which is in regards to, | believe,
2.17, 2.18, and |I think it was 2.21, the Conpany's
responses in that docunent, if that is enough to

establish that in the record.

JUDGE Gl LBERT: | don't have a problem with
t hat . | can make a directive right now orally that
we'll identify what can be used as evidence and what
cannot .

Are you confortable with that?

MR. Mc MANAMAN: That's fine with me, your
Honor .

JUDGE Gl LBERT: All right. The two-page
document entitled CUB Cross-Exhibit 2 will be
admtted, however, the only portions of that
cross-exhibit that may be used as evidence in this
case are the question and answers -- questions and
answers 2.17, 2.18 and 2.21. Any other material on
t hat two- page docunment may not be used as evidence in

t he case.
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(Wher eupon, CUB Cross-Exhibit
No. 2 was admtted into
evi dence.)
JUDGE Gl LBERT: So 1:35, if we can be back here
and ready to go.

M . Hames, you're excused. Thank you
for testimony and we' Il start with M. Nicholson when
we get back.

(Wher eupon, a recess was taken.)
JUDGE Gl LBERT: W're on the record.
M. Nicholson, |let nme swear you in.
(W tness sworn.)

W LLI AM NI CHOLSON
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY

MR. Mc MANAMAN:

Q Good afternoon, M. Nichol son.
A Good afternoon.
Q Can you please introduce yourself for the

record and spell your |ast nane.
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A W Il liam Ni chol son, Wi-Il-I-i-a-m
N-i-c-h-o0-1-s-0-n.

Q M. Nichol son, whom do you work for?

A Just Energy.

Q Did you prepare testimony for this case?

A | did.

Q And how many pieces of testinony did you
prepare?

A A single piece.

Q And is it designated as | ESC Exhibit 3.07

A Correct.

Q And do you have exhibits attached to that
testinony?

A Yes.

Q And they're designated as Exhibits 3.1
t hrough 3.4; is that correct?

A Yes.

Q And you're sponsoring those exhibits?

A Yes, | am

Q Was the testinony that you prepared
prepared by you or under your direction?

A Yes, it was.
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Q And if | ask you the questions that are in
your prepared testinmny, would your answers be the
same as they are in the witten testimny?

A Yes.

Q And to your know edge, your testinonies
have been filed with the Comm ssion Check; is that
correct?

A Yes, they have.

MR. McMANAMAN:  Your Honor, | would --

BY MR. McMANAMAN:

Q And one other question | should ask you is,
there's been -- for your testinmony there's been both
a confidential and a public version; is that correct?

A Correct.

MR. McMANAMAN:  Your Honor, | would move to
enter the direct testinmny of M. Nicholson and the
exhibits that he sponsors into evidence. And those
exhibits are Exhibit 3.- -- IESC Exhibit 3.0, 3.1,
3.2 and 3.3, and then there is also 3.0C and 3. 4C
only, if that makes sense. And | have a copy right
here for your Honor.

JUDGE Gl LBERT: So 3.0, which is the testinmony
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itself, all of that's confidential?

MR. Mc MANAMAN: No, there's just a public
version and a C version.

JUDGE Gl LBERT: Al'l right. That's what |
t hought . Okay. Thank you.

MR. Mc MANAMAN: But then | believe it's only
3.4. That's the only exhibit that has --

MS. SODERNA: That remains confidential.

MR. Mc MANAMAN: -- that remains confidential.

MS. SODERNA: And what was that again? The
general description. | have it here -- oh, his
servi ces agreenent.

MR. McMANAMAN: That's right.

MS. SODERNA: That's fine.

MR. McMANAMAN: And here's a courtesy copy for

your Honor.

And 3.1 also has a C. There's also a

3.1C because a portion of that is confidential --
all of it is. Al of it is, your Honor, 3.1. So

there's only a C version of 3.1.

JUDGE Gl LBERT: Ckay. So I'll play it back to

make sure | have it. There's 3.0 and 3.0C, 3.1C,
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3.2, 3.3 and 3. 4C.
MR. McMANAMAN: That's correct.
JUDGE Gl LBERT: Any objection to the adm ssion
of any or all of those?
MS. SODERNA: No obj ection.
MS. NAUGHTON: No obj ecti on.
JUDGE Gl LBERT: All of those exhibits are
adm tted.
(VMher eupon, | ESC Exhi bit
Nos. 3.0, 3.0C, 3.1C, 3.2, 3.3
and 3.4C were adm tted into
evi dence.)
JUDGE Gl LBERT: Who will begin cross?
MS. SODERNA: I will.
CROSS- EXAM NATI ON
BY
MS. SODERNA:

Q Good morning, M. Nichol son. My nanme is

Julie Soderna and | represent the Citizens Utility
Board. And the questions I'Il be asking you today
will sound famliar because you were here for

M. Hames' testinony; is that right?
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A Yes, | was.

Q The entirety of the time?

A Yes.

Q And you are, like M. Hames, also a
regi onal distributor for Energy Savings Marketing
Cor poration; is that right?

A Yes.

Q And we'll use ESMC for short. I s that
okay?

And since all the testinmny and
di scovery in this proceeding uses either the name
Il'1inois Energy Savings Corp., or U S. Energy Savings

Corp., to alleviate any confusion of nmy question

today, | will be referring to the Company -- to the
Company's Illinois affiliate as sinply U. S. Energy or
"the Conpany." Are we in agreenment on that?

A Yes.

Q And, like M. Hames, you do not report

directly to anyone within ESMC directly but, rather,
your duties and obligations to the Conmpany are
governed by a services agreement with ESMC; is that
right?
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A

Q

That's correct.

And your main responsibility out of the

service agreenment is to operate the U S. Energy's

West nont

A

Q

office; is that right?

That's correct.

Do you refer to Westnont or O Hare

or what's the term you prefer?

A

Q

West nont .
West nont . OCkay.

And you have about 20 years of

experience in various fornms of sales; is that right?

A

Q

West nont

Yes, | do.

You handl e day-to-day office issues at the

office and also provide recruitment hiring

and training of independent sales contractors; is

that true?

A

Q

A

Q

right?

Yes, | do.
And your position is not salaried, is it?
No.

You're paid on comm ssion entirely; is that

Yes.
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Q And would you agree with ne that over
98 percent of the Conpany's sales in Illinois are
based on door-to-door marketing?

A | am not privy to the exact stats.

Q Would it be fair to say that all the sales
t hat come out of your office are pursuant to
door -t o-door marketing?

A No.

Q And what portion would you say are a result
of door-to-door marketing?

A | don't have an exact percentage, but there
are referrals. There are people who find us through
vari ous met hods, such a Website or inquiring about
di fferent energy prograns.

Q Would it be fair to say that a substantia
maj ority of the contacts -- of the contracts that are
signed from your office are a result of door-to-door
sal es?

A | woul d agree.

Q And nost of those contracts, say
90 percent, for exanple, are fromresidentia
customers; would you agree with that or...?
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A Again, | do not have the exact stats.

Q But a substantial amount of the contracts
relate to residential customers rather than
commerci al; would you agree?

A There is -- yes.

Q And before you were pronoted to
di stributor, you were a sales contractor yourself; is
that right?

A Yes, | was.

Q And for purposes of ny questions today, |I'm
going to use the term "independent contractor,”
"sales contractor" and "sal es agent,"

i nterchangeably. Are we in agreenment on that?

A Yes.

Q For what period of time did you work as a
sal es contractor?

A Approxi mately one and a quarter to about
one and a half years.

Q And that was during what time frame?

A That woul d have been from 2005 into 2006.

Q Do you have any ball park estimte of how

many custonmers you signed up when you were a
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contractor during that period?

A No, | do not.

Q Do you have any idea of the ball park nunmber

of total custonmers that were signed up by agents
under your direction fromthe Westnont office?

A No, | do not.

Q As a regional distributor, you were
responsi ble for recruitment and training of sales
agents, running sales meetings and ot her manageri al

duties; is that accurate?

Q And, like M. Hames, is it true that you
also find your contractors through advertisements i
| ocal publications and applications are solicited
online also? |Is that fair to say?

A Yes, they are.

Q And do you al so conduct background checks
on potential enployees -- or potential contractors
your office?

A We collect the necessary informtion and
submt it to head office so they can process the

background check.
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Q And as we discussed, part of your
responsibilities as regional distributor are
conducting training sessions for new sal es agents;

right?

Q And, in fact, you testified that the first
thing you do during a training session is wite on
the board in large letters "ethics." |Is that what
you testified to?

A Yes, | did. Yes, | do.

Q That is your practice in your sales
meeti ngs?

A Yes.

Q And you feel very confident that agents are
trained to refrain from prom sing savings, don't you?

A Absol utely.

Q In fact, you testify that you quiz the
contractors on your presentation. But by "quiz" you
don't mean you submt an actual written test, do you?

A No.

Q You nmean you verbally question during the
sales -- during the training session you question the
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sal es contractors?
A Can you repeat that again.
Q Sorry. Let me clarify.

You mean that by "quiz" you verbally
guestion the sales agent during the sales -- during
the training presentation; is that true?

A It's not just quizzing. It's watching them
actually do a presentation -- a nmock presentation.

So we watch how they interact.

Q ' m sorry. You observe them actually --

A Not in the filed. In the office.

Q In the office?

A And we watch how they would present to a
cust onmer .

Q Ckay. s the extent of training in your

office simlar to that in the Loop office explained
by M. Hames?

A Yes, it does take place over a number of
days. "' m not exactly privy to M. Hames' style or
what have you, but it is the same, simlar process.

Q Okay. So would you agree that it consists
of 24-hour in-class sessions on two subsequent or
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sequenti al

f our

review the written

in-field training,

training

A

Q

>

Q
A

Actually three. We do t

Okay. Three

Three days --

- that would be three

-- three classroom days?

-- three classroom days of

hours api ece.

Q

A

Q

A

Q

A

Q

hr ee.

days and then some in-field training?

approxi mately

And then agents are also given some tinme to

Absol utely.

mat erial ; right

And you, yourself, don't

No.

t hough, do you?

?

conduct the

And there's no m ni mum amount of field

required; is that true?

' m sorry?

There's no m ni mum amunt

required before an agent

true?

A

Q

goes out

There is a m ni num

There is.

And what

woul d t hat

to mar ket ;

be?

of field training

is that
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A Yes. Before they can interact with their
first customer they not only have to go through their
t hree days of classroom training, but they have to
observe job shadow training for a full -- an
addi ti onal day.

Q And that's the policy in your office?

A That's correct.

Q So that's not a policy that the EMSC has
prescribed to you, that's something that you've
chosen to do on your own; is that right?

A | can only speak to nmy office.

Q So the question is, does ESMC have a
prescri bed training methodol ogy that you are supposed
to follow or are you allowed some freedom in the way
you choose to train your marketers?

A There is a prescribed training manual and
actually a series of training manuals for Day 1 and
Day 2 that is prescribed by the Conmpany that is given
to, what |I'm aware of, all the regional offices. And
from there, any additional training is handled at the
di scretion of the regional.

Q Okay. So the training methodol ogy, how you
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instruct the agents, is up to you, but the content of

the material that you cover is prescribed by the

training materials from Corporate; is that right?

A Pl ease rephrase that question. I f you

woul dn't m nd, repeat the question.

Q Sure.

You i ndicated that the ESMC, | assune,

provides you with the training materials that you're

to use in these sales presentations; is that right?

A Yes.

Q Yet the ESMC does not direct you to conduct

t hree days worth of four-hour training sessions,

se, though that is up to your judgment; is that
right?

A Not entirely. Let nme clarify. Day 1
Day 2 are prescribed by the Conpany. They are
written and we are trained on how to adm nister
and Day 2.

Q Okay. And you have crew coordi nators
work with you in your office; is that true?

A Yes.

Q About how many crew coordi nators work

per

and

Day 1

t hat

for
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you?

A | have currently eight.

Q And about how many contractors or sales
agents do they -- are in each group of eight crew
coordi nators?

A It varies by group. It varies by crew
coor di nat or. Some have been around | onger than
ot hers and have, you know, had the opportunity to
training nore people. But overall the teamis
approxi mately around 40 people currently.

Q | ' m confused.

40 people total ?

A Yes.

Q And out of those 40, how many are crew
coordi nators?

A 8.

Q Oh, right. Sorry.

And the crew coordi nators determ ne

the areas where marketing will occur; is that right?

A They can, yes.
Q By "can," do you nean it's -- withdraw
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It's at crew coordi nators' discretion
where they take their individual group of sales
contractors to market; is that true?

A It's -- yes, they can choose the area.

Q Okay. Do they conmmuni cate the areas where
they intend to take their group before they actually
go out to market?

A Yes.

Q And "they" is crew coordinators; that is

correct?
A Yes.
Q Do you in any way conmmuni cate that

information, that is, where the crew coordi nators
intend to take the sales agents under themto the
Corporate office?

A A weekly e-mail is sent of areas that they
may mar ket in.

Q And how do you know areas they may nmarket
in?

A Basically, when it's communi cated where
they would |like to market, they have to, you know,

put that up to me, you know, and basically this is
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where they would -- they choose to market. | t
doesn't necessarily say they will market there.

Q And do you know how group coordinators
determ ne where they're going to market?

A Alot of times it's just, you know, where
people live and where people come from It's...

Q And |'m sorry. Where who lives? The crew

coordinators? O the sale agents?

A Sonmetinmes the crew. Yeah, sometimes the
crew. It's just convenience, things |ike that.

Q | guess |I'm confused because that would
presume -- so let me clarify.

The crew coordi nators choose areas in
whi ch they reside and they have their sal es agents
that are under them come to those areas; is that how
it works?

A Sonmeti nmes.

Q And sometimes the sales agents market in
the areas where they live under the crew
coordi nator's supervision; is that right?

A They are independent contractors and have a
certain amount of freedom to market where they'd
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i ke. They report to a crew coordinator and |let them
know where they're marketing and things |ike that.

Q As part of your duties and managi ng the --
sorry -- the Westnont sales office is to review
complaints from U. S. Energy custoners that are
forwarded to you from the Corporate and Custonmer

Rel ati ons Group; is that fair?

A That's correct.

Q And 1'Il refer to Corporate and Custoners
Rel ati ons Group as CCR for conveni ence. | s that
okay?

A Yes.

Q And, in fact, you testify that you
communi cate daily with head office; right?

A | do communicate with head office, yes.

Q And by "head office,"” what do you mean? Do
you mean the CCR Departnent?

A No, | mean the entire head office. Li ke,
there's many different departments that | deal wth
on a day-to-day basis.

Q So that consists of different conversations

or is it a conference call to several different
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members in Ontario?

A It can be either.

Q But these communi cations happen on a daily
basi s?

A They happen often regularly. | woul d say
t hat they happen all the tine. | would go so far as
to say daily, yes. |f there was a day or two that a
phone call wasn't made, that can happen at times; but
it's quite frequent.

Q And in some of these conversations that you
have with, say, for example, the CCR Department, you
di scuss informati on regardi ng all egations agai nst
sales contractors from your office; is that correct?

A Yes.

Q You believe that many of the allegations

that are | odged agai nst particul ar sales agents are

actually not valid. Is that your belief?
A | wouldn't say that that's ny sweeping
bel i ef. | think every allegation needs to be

i nvesti gat ed.
MS. SODERNA: Sorry. If you just give nme one
noment .

199



10

11

12

13

14

15

16

17

18

19

20

21

22

BY MS. SODERNA:

Q You testified that it is relatively rare
t hat you receive evidence of wrongdoing. Do you
recall that testinmny?

A | don't recall the exact verbiage of the

testinony.

Q Do you have it in front of you?
A | do not.
MR. Mc MANAMAN: ' m sorry. It's my fault.

BY MS. SODERNA:

Q It's on Page 6 at Line 121 and 122.

A | do recall it, yes.

Q s that still your testimny?

A Yes, It 1Is

Q Now, is it your understanding that the CCR
Department, in fact, has something of a process in

pl ace to investigate allegations against sales
contractors and their investigation then results in a
conclusion of either validity of the allegation or
invalidity of the allegation. s that your
understanding of the CCR s position?

A | am not privy to the exact process. But |
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am aware there is a process in place, which is..

Q And the result of that process is that an
al l egation will be determ ned to be either valid or
not valid; is that true?

A That is true.

Q And if an allegation is determ ned to be
valid, the Conpany will inpose consequences on those
contractors; is that right?

A They can do that, yes.

Q And M. Hanes testified that he's aware
of at least the allegations in the form of the
all egation letters. Do you receive those letters,
too?

A Yes, | do.

Q And so you know whether or not there's been
an all egation against a particular sales contractor.
Do you find out what the result of that allegation
is, that is, what the Conpany's investigation
reveal ed about that allegation?

A Yes.

Q So if an allegation's determ ned to be
valid, you would find out about that; right?
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A

Q

Yes, | woul d.

And if the Conpany determ nes -- the CCR

Department, that is, determned that a consequence

was appropriate for a particular valid allegation,

woul d you i mpose that consequence or would the CCR

Depart ment ?

A Pl ease define "impose the consequence."
Q Well, let's talk about -- what types of
conseqgquences, in your experience, have you seen the

CCR Departnment impose or request in those letters?

A

If they were to do a nonetary consequence,

t hey would inmpose it and | would adm nister it.

Q

So you would -- that's technically -- or

not technically colloquially referred to as a

cl awback;

A

Q

penal ty;

A

Q

exampl e,

is that right? Clawback of comm ssions?
That is separate.
That's different. Ckay. " m sorry.
So this would be more like a fine or a
is that right?
Yes.
Okay. So if it's, like, a $25 fine, for
you would wi thhold that from the conm ssion
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check. s that how it works?

A No, that is handled by head office.

Q So how woul d you inpose a nmonetary penalty
upon a sales contractor?

A | cannot i npose the penalty. That comes
from CCR. | " m the one who has to sit down with the
contractor themselves and notify them and, you know,
| et them know the outcome of the investigation.

Q OCkay. And if additional coaching or other
training is advised by the CCR Departnment, you would
conduct that additional training; is that correct?

A Absol utely.

Q And | discussed with M. Hames the
Conpany's -- or that is, the CCR Departnent's
compl i ance dat abase where they record the allegations
and the results of the investigations of the
all egations. Are you famliar with that database?

A | am not.

Q Are you famliar that there is a database
that they record this information at all?

A | am not aware of any database. All I'm

aware of is what is given to nme by CCR
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Q Okay. And what's given to you are the
all egation sumary sheets and the letters regarding
t he individual allegations; is that right?

A That's correct.

Q So CCR generates those somehow. You' re not
really sure how, but they generate those fornms and
send them to you; is that right?

A Yes.

Q Did you review M ss Barbara Al exander's

surrebuttal testinony in preparation for testifying

t oday?
A | did not.
Q Do you recall when you were a sal es agent

if the Company determ ned that there were any valid
al | egations regarding your sales efforts?

A | do not recall any.

MS. SODERNA: l'"d like to introduce CUB
Cross-Exhibit 5, which | believe is considered
confidential by the Conpany. So | don't want to
tread on any dangerous waters here. And the reason |
bel i eve you consider this confidential -- we'll have
to go in camera unfortunately.
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(Wher eupon, CUB Cross-Exhibit
No. 5C was marked for
identification.)

(Wher eupon, the follow ng
proceedi ngs were had of a
confidential nature and were

had in camera.)
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