
ILLINOIS POWER AGENCY 

Petition for Approval of Initial 
Procurement Plan 

) 
) 
) 
) 
) 

CHIEF CLERK'S OFFICE 
Docket No. 09-0373 

AMENDED OBJECTIONS OF 
EXELON GENERATION COMPANY, LLC 

TO THE PROCUREMENT PLAN 
OF THE ILLINOIS POWER AGENCY 

Exelon Generation Company, LLC ("ExGen"), submits its amended objections, pursuant 

to Section 16-111.5(d)(3) of the Illinois Public Utilities Act ("PUA") (220 ILCS 5/16-

111.5(d)(3)), to the Procurement Plan ("Plan") filed with the Illinois Commerce Commission 

("Commission" or "ICC") by the Illinois Power Agency ("IP A"). This filing is an amendment to 

the "Objections of Exelon Generation Company, LLC to the Procurement Plan of the Illinois 

Power Agency" filed by ExGen on October 5, 2009. 1 As ExGen presently understands the Plan, 

there is no Illinois locational requirement for the generation sources that may bid to supply 

energy and related products pursuant to the Plan. Accordingly, ExGen hereby amends its 

pleading by removing Section II of its original objections. 

ExGen strongly objects to the plan's irrational subsidies for certain types of energy over 

others. By limiting competition and available energy sources, these subsidies and preferences 

come at the expense of consumers. ExGen believes that revising the Plan to eliminate these 

barriers to competition will permit it to compete fairly and result in lower retail prices. 

Attached for your reference is a redline version. 



I. The Plan Offers No Rational Basis for Preferential Treatment of "Renewable 

Resources" 

The Plan proposes to bias the energy procurement of Illinois public utilities in favor of 

suppliers of "renewable" energy, for reasons that do not stand up to scrutiny. 

The first reason offered is that "renewable" energy offers a hedge against potential 

imposition of a federal carbon cap-and-trade regime: 

To mitigate this risk to consumers, the IPA proposes to include energy from 
renewable energy resource providers into the portfolio as a hedge against the 
higher market costs expected as a result of greenhouse gas regulatory structures. 
Renewable energy generation assets typically generate power at costs higher than 
those available in the market today, and are generally developed only when 
supported by longer term power purchase agreements. The IPA recommends 
soliciting proposals from renewable energy providers under longer term contracts 
with the Utilities. 

Plan at 20. See also Plan at 51. This argument fails on several levels: 

First, in so far as federal carbon legislation is passed, it will bind the carbon emitter (i.e., 

the generator) rather than the power consumer in Illinois. Any fixed-price power purchase 

agreement between an Illinois utility and a carbon-emitting power supplier would leave the risk 

of increased costs due to a carbon cap exclusively with the power supplier. As far as the carbon 

legislation is'concerned, there is no difference between a "renewable" and a conventional power 

supplier. Simply stated, the IPA should continue its practice of placing environmental risks 

associated with electric generation on suppliers. 

Second, to the extent that "renewables" are capable of providing a lower long term price 

because of their method of generation or federal and state subsidies, then they will win a 

competitive procurement. If, on the other hand, renewables are more expensive and carmot 

prevail on a "best price" basis, even taking into account all federal and state incentives, then the 
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selection of the renewables under the Plan by definition will result in a worse deal for I11inois 

consumers. 

Finally, nuclear power, which generates almost no carbon emISSIOns, should be 

considered on an equal basis to "renewable" resources; the Plan offers no reason it is not. 

now: 

The Plan also offers a second argument in favor of procurement of renewable energy 

Further, substantial federal and state assistance in the form of various subsidies 
are available to offset a portion of the premiums associated with such providers. 
The IP A recommends taking advantage of the current financial climate to issue 
solicitations for longer term renewable energy supply contracts. 

Plan at 20. However, the Plan offers no evidence whatsoever that federal and state assistance to 

renewable energy is likely to decline in future years. In fact, it seems unlikely to decline until 

such time, if ever, that renewable energy is price-competitive with conventional energy, even 

without these subsidies. Under these circumstances, there is no need to "lock-in" any putative 

temporary price advantage of renewable energy through long-term contracts. Finally, as noted, 

the bottom line is price. If federal and state subsidized renewables remain so expensive that they 

cannot win a "best price" procurement, then they should not be selected and the premise that 

they provide any consumer price "hedge" is flawed. 

II. The Plan Distorts Energy Markets at the Expense of Consumers. 

The common factor of the Plan's distortions of competition described here is that they 

victimize consumers. An optimal energy portfolio for I11inois utilities (and hence I11inois 

consumers) would be based on objective, economic factors, such as price, contract length, and 

risk of non-performance. Adding extraneous concerns, such as the process by which the power 

is produced to the mix of considerations is useless. 
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If the preferred power suppliers would have prevailed on the basis of objective, economic 

criteria, adding additional extraneous considerations accomplishes nothing-utilities and 

consumers would have bought power from the same sources based on the economic factors and 

consideration of the additional criteria only adds to the cost and delay of the decision process. 

If the preferred power suppliers would not have prevailed on the basis of objective, 

economic criteria, but did so on the basis of the extraneous criteria, consumers are positively 

harmed. They end up being provided with more expensive and more risky power than they 

otherwise would have. 

III. Conclusion 

For the above stated reasons, ExGen respectfully requests that the Commission modify 

the Plan in response to the comments contained herein. 

Dated this 9th day of October, 2009. 

Joseph Dominguez 
Noel Trask 
EXELON GENERATION COMPANY, LLC 
10 South Dearborn Street 
Chicago, IL 60603 
(312) 394-5300 
joseph.dominguez@exeloncorp.com 
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Respectfully submitted, 

EXELON GENERATION COMPANY, LLC 

By.~~L--
. one~for 

Exelon Generation Company, LLC 

William S. Scherman 
Carl Edman 
Julia K. York 
(admitted in Illinois) 

SKADDEN, ARPS, SLATE, MEAGHER & 
FLOMLLP 

1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 
William.Scherman@skadden.com 
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AMENDED OBJECTIONS OF 
EXELON GENERATION COMPANY, LLC 

TO THE PROCUREMENT PLAN 
OF THE ILLINOIS POWER AGENCY 

Exelon Generation Company, LLC ("ExGen"), submits its amended objections, pursuant 

to Section 16-111.5(d)(3) of the Illinois Public Utilities Act ("PUA") (220 ILCS 5116-

1l1.5(d)(3», to the Procurement Plan ("Plan") filed with the Illinois Commerce Commission 

("Commission" or "ICC") by the IIIinois Power Agency ("IP A"). This filing is an amendment to 

the "Objections of Exelon Generation Company, LLC to the Procurement Plan of the IIIinois 

Power Agency" filed by ExGen on October 5, 2009.' As ExGen presently understands the Plan, 

there is no IIIinois locational requirement for the generation sources that may bid to supply 

energy and related products pursuant to the Plan. Accordingly, ExGen hereby amends its 

pleading by removing Section II of its original objections. 

ExGen strongly objects to the plan's irrational subsidies for certain types of energy--and 

SlIjljlly Iseatislls over others. By limiting competition and available energy sources, these 

subsidies and preferences come at the expense of consumers. Berslls these eesllsmie essts, 

eertaill jlreferellees ill the jllan raise serislIs eSllstitlltisllal eSlleems. ExGen believes that 

revising the Plan to eliminate these barriers to competition will permit it to compete fairly, 

Attached for your reference is a red line version. 



resllitiRg and result in lower retail prices, aRs resuses risk af sast aRs selay resuitiRg fram legal 

6halieRge ta the PlaR. 

I. Tbe Plan Offers No Rational Basis for Preferential Treatment of "Renewable 

Resources" 

The Plan proposes to bias the energy procurement of Illinois public utilities in favor of 

suppliers of "renewable" energy, for reasons that do not stand up to scrutiny. 

The first reason offered is that "renewable" energy offers a hedge against potential 

imposition of a federal carbon cap-and-trade regime: 

To mitigate this risk to consumers, the IPA proposes to include energy from 
renewable energy resource providers into the portfolio as a hedge against the 
higher market costs expected as a result of greenhouse gas regulatory structures. 
Renewable energy generation assets typically generate power at costs higher than 
those available in the market today, and are generally developed only when 
supported by longer term power purchase agreements. The IP A recommends 
soliciting proposals from renewable energy providers under longer term contracts 
with the Utilities. 

Plan at 20. See also Plan at 51. This argument fails on several levels: 

First, in so far as federal carbon legislation is passed, it will bind the carbon emitter (i.e., 

the generator) rather than the power consumer in Illinois. Any fixed-price power purchase 

agreement between an Illinois utility and a carbon-emitting power supplier would leave the risk 

of increased costs due to a carbon cap exclusively with the power supplier. As far as the carbon 

legislation is concerned, there is no difference between a "renewable" and a conventional power 

supplier. Simply stated, the IPA should continue its practice of placing environmental risks 

associated with electric generation on suppliers. 

Second, to the extent that "renewables" are capable of providing a lower long term price 

because of their method of generation or federal and state subsidies, then they will win a 

competitive procurement. If, on the other hand, renewables are more expensive and cannot 

2 



prevail on a "best price" basis, even taking into account all federal and state incentives, then the 

selection of the renewables under the Plan by definition will result in a worse deal for Illinois 

consumers. 

Finally, nuclear power, which generates almost no carbon emiSSIOns, should be 

considered on an equal basis to "renewable" resources; the Plan offers no reason it is not. 

now: 

The Plan also offers a second argument in favor of procurement of renewable energy 

Further, substantial federal and state assistance in the form of various subsidies 
are available to offset a portion of the premiums associated with such providers. 
The IP A recommends taking advantage of the current financial climate to issue 
solicitations for longer term renewable energy supply contracts. 

Plan at 20. However, the Plan offers no evidence whatsoever that federal and state assistance to 

renewable energy is likely to decline in future years. In fact, it seems unlikely to decline until 

such time, if ever, that renewable energy is price-competitive with conventional energy, even 

without these subsidies. Under these circumstances, there is no need to "lock-in" any putative 

temporary price advantage of renewable energy through long-term contracts. Finally, as noted, 

the bottom line is price. If federal and state subsidized renewables remain so expensive that they 

cannot win a "best price" procurement, then they should not be selected and the premise that 

they provide any consumer price "hedge" is flawed. 

II. The Plan Raises SeFious PFaetieal anti Constitutional ConeeFns by DiseFiminating 

Against Out of State EneFg)' GeneFatoFs. 

B)[Gen alse Hates eertain language eeHtainetl in Seetien I 75(6)(3) ef the PUA giving 

preferenee te renewalJle energy reseurees in Iliineis anti atijeining states e'ler these elsewhere: 

Tflreugh June I, 2011, renewalJle energy reseurees shall ae eeuHted fer the 
pUfjlese ef meeting the renewalJle energy standards set ferth in paragraph (1) ef 
this suase6tien (6) Bnl}' if they t/Fe geneFt/tedjr-em faeitities [<Jet/ted in the State, 
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flrevieee that eest effeeti'fe reHe'Ntlale eHergy reseHrees are availaale frem these 
faeilities. If these eest-effeetiYe reseHrees are Het !wailaBle iH I1iiHeis, they shall 
ae flree&ee in states that adjein Illineis ane may ae eeHatee tewares eemfllianee. 
If these eest effestive rese&ees are net tl'failaale in I1iineis ar in states that aejain 
I1iinais, they shall ae fl&ehasee elsewhere ane shall ae eaHfltee tawares 
eaFHfllianee. 

After Jooe 1, 2011, east effeetiYe renewaBle energy resa&ees laeatee in lllineis 
and in states that adjein Illineis may ae eeHfltee tmvares eemfllianee with the 
staneares set ferth in flaragrElflh (1) af this sHaseetian (e). If thase east effeetiYe 
reseHrees are net availaBle in I1iineis er in states that aejein I1iiHeis, they shall ae 
flHrehasee elsewhere aHe shall ae eeootee tewares eemflliaHee. 

20 III. Cemfl. Stat. 3855/1 75(e)(3) (emflhasis aeeee). 

This langHage raises serieHs flraetieal ane eanstitHtianal eaneems. AlthaHgh nat an 

aBsalme aar ta iFHflart af flawer fram ather states, it eistarts the iflterstate energy market in ftl'iar 

ef in state (ane state aEljaeent) flfgeHeerS wha are given the first aflflartHnity ta flf9yiee the 

sfleeifiee fla'Ner amaHflts. 

This flreferenee is nat maee aeeefltaBle ay the inelHsian af a safety yalve allawing aHt af 

state eaFHfletitian when "east-effeetiYe resa&ees are nat tl'iaiiaBle" in state ar state aEljaeeflt. 

When the flreferree sHflflliers htl'ie the aest flriees ane terms, the aae,'e eiseriminatian is 

\lllReeessary as, even witham it, the flreferree sHflflliers weHle htl'fe flreyailee in an aflen 

eaFHfletitien. When the flreferree sHflflliers eEIFJlet effer "eest effeetiYe renewaBle energy" ane 

the nen flreferree sHflflliers are allewee te eemflete freely, the eiseriminatery langHage alse is 

withem effeet. The eHly sireHmstanees in whieh this eiseriminatien flf9yes effeetiYe is if (a) 

flreferree sHflflliers effer terms whish are eeemee "eest effeetive" ane (a) nen flreferree 

sHflflliers weHle htl'fe efferee aetter terms. IH ether 'Neres, the sele effeet ef this flreferenee is te 

iHerease eeHsHmer's flewer flriees aBeye what they weHle have aeen te flrefit eertain flreferree 

sHflflliers. 
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Beyeaa this prastisal seaeera, the preferease alse Rias afeHI ef the U.S. GeastitHtiea's 

esmmeree elaHse. See. e.g., W)'oming ',. Oklahoma, 5(j2 U.S. 437, 458 (1992) (iavaliaatiag state 

prefereaee fer ia state eaergy reseHree as iaeempatiele vlith ae_am eemmeree elaHse, 

aetwithstaHaiag the saviags elaHse sf the Feaeral Pewer Aet); New Engl£lnd Power Ce. ',. Nell' 

Jlal'lifJShi-!'e, 455 U.S. 331 (1982) (reversing, sn BS_aHt esmmeree elaHse greHHaS, state 

esmmissisa ear te elq'lsrt sf inelq'leasi\'e eaergy ts sm sf state esasHmers); },/iMle S. Energy' 'I. 

Ark. PUB. Serl. Cemm '/1, 772 F.2a 4 (j4 (8th Gir. 1985) (Hphslaiag, ea asrmaHt esmmeree elaHse 

grSHaaS, iajHaetisa against state esmmissisa attempt ts ear impsrt ef Haeesnsmieal eaergy frsm 

SHt sf state sSHree). BleGen reserves its right te raise esnstitHtisaal aHa relatea ehallenges te 

these prsvisisas ia aa aJlprspriate feRim.III. The Plan Distorts Energy Markets at the 

Expense of Consumers. 

The common factor of the Plan's distortions of competition described here is that they 

victimize consumers. An optimal energy portfolio for Illinois utilities (and hence Illinois 

consumers) would be based on objective, economic factors, such as price, contract length, and 

risk of non-performance. Adding extraneous concerns, such as the process by which the power 

is produced sr , .... here it is prs6Heea, to the mix of considerations is useless. 

If the preferred power suppliers would have prevailed on the basis of objective, economic 

criteria, adding additional extraneous considerations accomplishes nothing-utilities and 

consumers would have bought power from the same sources based on the economic factors and 

consideration of the additional criteria only adds to the cost and delay ofthe decision process. 

If the preferred power suppliers would not have prevailed on the basis of objective, 

economic criteria, but did so on the basis of the extraneous criteria, consumers are positively 
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harmed. They end up being provided with more expensive and more risky power than they 

otherwise would have. 

11111. Conclusion 

For the above stated reasons, ExGen respectfully requests that the Commission modify 

the Plan in response to the comments contained herein. 

Dated this ~2th day of October, 2009. 

Joseph Dominguez 
Noel Trask 
EXELON GENERATION COMPANY, LLC 
10 South Dearborn Street 
Chicago, IL 60603 
(312) 394-5300 
joseph.dominguez@exeloncorp.com 
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Respectfully submitted, 

EXELON GENERATION COMPANY, LLC 

By: ______________ _ 

One of the Attorneys for 
Exelon Generation Company, LLC 

William S. Scherman 
Carl Edman 
Julia K. York 
(admitted in Illinois) 

SKADDEN, ARPS, SLATE, MEAGHER & 
FLOMLLP 

1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 
William.Scherman@skadden.com 



VERIFICATION 

I, Julia K. York, an attorney for Exelon Generation Company, LLC, being sworn 

on oath, hereby state that the facts stated in the forgoing Amended Objections of Exelon 

Generation Company, LLC to the Procurement Plan ofthe Illinois Power Agency are true 

and accurate to the best of my knowledge, information, and belief. 

FURTHER AFFIANT SA YETH NOT. 

SUBSCRIBED AND SWORN to before me 
this 9th day of October, 2009. • 

~Q.~ 
Notary Public 

SKADDEN,ARPS,SLATE,11EAGHER 
& FLOMLLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 



STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 

Petition for Approval ofInitial 
Procurement Plan 

) 
) 
) 
) 
) 

Docket No. 09-0373 

NOTICE OF FILING 

To: All Persons on the Attached Service List 

Please take notice that on October 9, 2009, the undersigned has caused to be filed 

with the Clerk of the Illinois Commerce Commission, 527 E. Capitol Avenue, 

Springfield, Illinois 62701, Exelon Generation Company, LLC's Objections to the 

Procurement Plan of the Illinois Power Agency, copies of which are hereby served upon 

you. 

Dated: October 9, 2009 

Joseph Dominguez 
Noel Trask 
EXELON GENERATION COMPANY, LLC 
10 South Dearborn Street 
Chicago, IL 60603 
(312) 394-5300 
joseph.dominguez@exeloncorp.com 

Respectfully submitted, 

EXELON GENERATION COMPANY, LLC 

BY:_~~~;"-~'--c-I-).~====>""_ oneof~ 
Exelon Generation Company, LLC 

William Scherman 
Carl Edman 
Julia K. York 
(admitted in Illinois) 

SKADDEN, ARPS, SLATE, MEAGHER & 
FLOMLLP 

1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 
William.Scherman@skadden.com 



CERTIFICATE OF SERVICE 

I hereby certify that on this 9th the day of October, 2009, copies of the above Notice, 

together with copies of the documents referred to therein, have been served upon all parties on 

the attached service list by first-class mail, postage pre-paid and by electronic mail. 

SKADDEN, ARPS, SLATE, MEAGHER 

&FLOMLLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 



Kavita Athanikar 
Citizens Utility Board 
309 W. Washington, Ste. 800 
Chicago, IL 60606 

James Blessing, Manager 
Power Supply Acquisition 
1901 Chouteau Ave., MC 1450 
St. Louis, MO 63103 

Darryl Bradford, Senior Vice President & General 
Counsel 
Atty. for Commonwealth Edison Company 
440 S. LaSalle, 33rd FI. 
Chicago, IL 60605 

Elizabeth Davies, Paralegal 
Citizens Utility Board 
309 W. Washington, Ste. 800 
Chicago, IL 60606 

Kyle C. Barry, Atty. for Illinois Wind Energy 
Association 
McGuireWoods LLP 
One Old State Capitol Plz., Ste. 410 
Springfield, IL 62701 

Kevin Borgia, Executive Director 
The Illinois Wind Energy Association 
4745 N. Artesian Ave., Garden Ste. 
Chicago, IL 60625-2901 

Jessica L. Cardoni 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 

Erika Dominick, Paralegal 
Legal Dept. 
Ameren Services Company 
1901 Chouteau Ave. 
PO Box 66149 
St. Louis, MO 63166-6149 



John Feeley 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL 6060 I 

Edward C. Fitzhenry 
Ameren Services Company 
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Carmen Fosco 
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Illinois Commerce Commission 
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Susan J. Hedman, Environmental Counsel 
Office of the Illinois Attorney General 
69 W. Washington St., 18th Fl. 
Chicago, IL 60602 

David I. Fein, Vice President 
Energy Policy - Midwest/MISO 
Constellation NewEnergy, Inc. 
550 W. Washington Blvd., Ste. 300 
Chicago, IL 60661 

Cynthia A. Fonner Brady, Senior Counsel 
Constellation Energy Resources, LLC 
550 W. Washington St., Ste. 300 
Chicago, IL 60661 

Craig Gordon, Sales Executive 
Ameren Energy Marketing Company 
PO Box 66149 
1710 Gratiot St. 
St. Louis, MO 63166-6149 

David Hennen 
Ameren Energy Marketing Company 
1901 Chouteau Ave. 
PO Box 66149, MC 1310 
St. Louis, MO 63166-6149 



Larry Jones, Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 

Robert Kelter 
Environmental Law & Policy Center 
35 E. Wacker Dr., Ste. 1300 
Chicago, IL 60601 

Tom Leigh 
AmerenEnergy Marketing 
400 S. Fourth St. 
St. Louis, MO 63102 

Kristin Munsch, Asst. Attorney General 
Public Utilities Bureau 
Illinois Attorney General's Office 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 

Henry T. Kelly, Atty. for The Illinois Power 
Agency 
Kelley Drye & Warren LLP 
333 W. Wacker Dr., Ste. 2600 
Chicago, IL 60606 

Joseph L. Lakshmanan, Managing Director
Regulatory Affairs 
Regulatory & Legal Affairs 
Dynegy 
133 S. Fourth St., Ste. 306 
Springfield, IL 62701-1232 

Barry Matchett 
Environmental Law & Policy Center 
35 E. Wacker Dr., Ste. 1300 
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Exelon Business Services 
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Company 
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Company 
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309 W. Washington, Ste. 800 
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10 S. Dearborn St., 35th FI. 
Chicago, IL 60603 
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