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STATE OF ILLINOIS
TLLINOIS COMMERCE COMMISSION

MALIBIT CONDOMINIUM,
Petitioner,
Docket No. 08-0401

-¥E =

COMMONWEALTH EINSON COMPANY,

B i

Respondent,

RIESPONSE TO RESPONDENT'S MOTION TO DISMISS

The Petitioner, Malibu Conduminium (“Malibu™), by its attorneys, Goldin, HHll &
Associates, 1.C., hereby respond 1o Flaintiff™s Motion for Partial Summary Judgment {the
“Motion”) pursuant (o 735 1LCS 572-1005, In support of ths response, Malibu states us
[l lepws:

L INTRODUCTION
1. This matter arises out of the filing of ils 13 eount verilied Amended Compluini
(the “Complaint™) with the Dlinois Commerce Commission (the “Commission™}, which
Complaint asserls that, on Nevember 22, 1999, Commonwealth Edison Company
(*ComEd"} improperly and without notice switched Malibu [rom the corveet utilily rate,
Rate 14 to higher, incorrect rates, Rate 6 and 61, and made continuing hilling errors and
mis-measurements of service following the unauthorized switches, Malibu is and always
has been legally incligible for service under cither Rute 6 or Rate 6T, The Complaint
further asserts, that ComEd (@) violated numerous provisions of the Illinois Public Utility
Act (the “Act™. (b) unlawfully breached the express terms of its own filed tanfls and

Riders: (¢) breached the written contract with Malibu expressly created under the express



terms of Rate 6, (d) breached the implied covenant of rood faith and fair dealing imposed
an ComEd as a matter of law in connection with the exercise of the power vesled by its
[iled tariffs; and (&) wronglully retained and failed (o refurn moneys lawlully due Malibu.
i ComEd moved for partial dismissal of the Complaint, and on June 24, 2009, the
Commission colered an order (the “Iismissal Order”) dismissing elaims aceruing before
June 24, 2006, The Dismissal Order provided that claims aceruing after Junc 24, 2006 are
continuel [or hearing.

3 halibn has usserted that the Commission erred as u matter of law in entering siich
Dismissal Order, und has filed o petition for review ol such Dismissal Order with (he
Appellate Courl of Hlineis, First District, which petition lur review is pending.

4, On July 23, 2009, ComEd filed its Motion sccking summary judgment on
Malibu's remmining claims, ' the extent cognizable, the Mation alleges that (1) although
the express lerms of Comlid's own Rate 6 tanifl categarically excludes residential
customers such as Malibu, Malibu was somehaw cligible 1o take service under Ralwe 6
unti] January 2, 2007, und (b) beeause Comlid had {unlwwlully and unilaterally) switched
Malibu to an improper non-residentinl rate, Malibu was therefore not o residential
customer on December 31, 2006 and therefore does not qualify for relief under 220 ILCS
SA6-103.1.

s, As hereinbelow set forth, ComEd's maotion is absurd, factvally and legally
erroneous and patently lrivolous.

fy. In support of this Response, Malibu hereby attaches hereto as Exhibits A, B und
C, respectively, the Affidavit of Lynn Cohen, the Allidavit of Brian Kelly and the
Allidavit of Irma Buiz Colling and hereby incorporates herein all of the allegations set

forth in its Complaint,



IT. APPLICABLE LEGAL STANDARDS

7. Summary judgment is a drastic means of disposing of ltigation and should
allowed only where the right of the moving party is free from any doubt. Son v. Taylor,
219 M.App.3d 923 (1991}, The purpose of summary judgment is not to iry issues of fact;
it i appropriate only where facts are undisputed and reasonable men conld not draw
divergent inferences lrom undisputed fucts. Century Display Mfg. Corp. v, LR, Wager
Consiruction Co.. Tne., 48 111, App.3d 643 (1977). In determining whether a triable issue
of fact exisls, the court must consider all evidense strictly against movant and in favor of
nonmovant, Cedvin v, Hobard Bros. 156 11.2d 166 (1993),

% In ruling on a motion for summary judgment, the court must disregard conglusions of
the pleader and consider only evidentiury facts, Kubik v. CNA Financial Corp,, 96
HlApp3d TLS (19810, Where, 05 in the present ense the plaintill’s complaint is verilied,
lhe court is required 1o examine and consider the allepations of such complaint in
determining whether triable issues of fact exist, Domarr v Board of Governors, 39
HLApp.Ad 484 (19763, and such pleadings must be construed strictly against the party
moving [or summary judgment, Kelakowski v, Voris, 83 TL2d 388 (1950).

[ DISCUSSION

A, Malibu Has Never Been Fligible to take service under Rate 6 or Rate 6T and
Never Eleeted to Switeh from its Proper Rate Classification

g, ComBd's first assertion is that Malibu was somchow chgible to take service under
Rate & and that therefore Malibu is not entitled to any refund under 11LC.C No.4, 1™ Rev.
Sheet MNo. 320 of ComEd's Genersl Terms and Conditions (the “CGeneral Terms").

Motion at p. 5-6. As expressly set forth in the General Terms, for a situation in which a



choice of tariffs under which ComEd can supply service, ...the retail customer or
applicant is responsible for tariff seleetion.” Emphasis added,

10, ComEd's asserlions that Malibu is cligible “as a matler of law™ to take service under
Rate 6 are Nagrantly wrong and are expressly contradicted both by its General Terms and
by the express provisions of its own Rate 6 tanil, By the express terms of Rate 6, such
Rale 6 is applicable only 1o any commereial, industrial, or povernmental customer with a
maximum demand of less than 1,000 kilowatts for all service requirements. Rate 6 13 not
available 1o residential customers such as Malibu, (See p.l of Rate & attached s Exhibit
D hereto), Malibu is not and has never been a commercial, industrial or governmental
customer. (Complaint par, 5, 13). As o matter of Taw, ComEd’s tarifT has the foree ol by
and ComBEd is legally obligated to comply with ils provisions in a good faith and
rensonable manner, Peres v Citfeorp Morigaye Ine., 301 HLApp.3d 413 (1998), Malibu
has alleged in its Complaint that ComBEd has failed w so comply with its tarifls, which
allegations must, for purposes ol the Motion be tuken a5 true by the Commission.

11, Ewven ussuming urguendo that the express terms of Rate 6 did not expressly
exclude customers such as Malibu, the Cieneral Terms expressly provide that the choice
of tarills under which clectric service can be provided is to be made by the customer;
ComEd is in no way permitted to make the selection for the customer and expressly
diselaims responsibility for the sclection. See General Terms, first par, attached as
Fxhibit E hereto.

12, In the present case, os set forth in the altached Affidavits, neither Malibu nor
anyone acling on its behalf ever expressly, impliedly or otherwise selected Rate 6 or Rate
6T or {during the time in question) ever elected to be switched [rom its correct Rate, Rate
14. Such Allidavits also uneguivocally allege that no one at Malibu knew thal it had been

gwitched from the proper rate until Auvgust 2007. The factual allegations m Lhese



Affidavits are wholly unrebutted by ComEd and must, as a matler of law, be laken as true
by the Commission for purpases of the Motion. ComEd doees not and cannol, assert that
Malibu in ficl selected Rate 6 or 6T, as is required under the very General Terms on
which ComPd’s Motion relies, Rather, ComEd concludes, without any factual support,
that Malibu “knew or should have known of its rate classification.” (Motion at p.7}. Once
apain, these conelusions are expressly contradicted by Malibu, and lor purposes of the
Motion, Malibu's [actual assertions are controlling. Moreover, whether Malibu could
have or should have known about the improper switching earlier is simply irrelevant,
since Malibu never selected or consented to be switched from its proper tariff, Rate 14 as
is required under the General Terms.

13, ComEd's purported reliance on fleritage Manor Condaminium dssociation v,
Commonwealth Edison Comprany, Docket No, 93-0242, is wholly misplaced, Aside from
the obvious faet that Commission decisions cannot be relied on Tor precedent, the foets in
Herttage are wholly distinguishuble from those in the present case, In Heritage, o
condominium nssociation consisting of 98 buildings, each contuining 4 to 6 units, had
cleeted Lo have 30 of its public meters billed at the then-upplicable residential rate, Rate
|, and 55 of s public meters billed at the then-applicable peneral rate, Rale 6.
Suhsequently, in 1994, the associntion filed a complaint against ComEd alleging, among
other things that all of the public meters should have been billed at the lower residential
rate. The Commission ruled against the association, holding that (a) under CombBEd’s then-
current rules, buildings containing six or fower units are eligible for service under either
the residential or the genersl rate, and (b) a cuslomer such as the assoclation, can
therelore elect o be charged under either rale. Simply stated, Heritage s no way bolsters
ComEd’s MTD. In the present case Malibu is a 337-unit building, not a building of six

units or less; no argument can conceivably be made that Malibu is entitled to take service



under the cxpress terms of Rale 6. Even more compellingly, unlike the association in
Heritage, Malibu never elected to take service under Rate 6, as is expressly required
thercunder; the very crux ol its claim s thal ComEd unlawlully switched Malibu without
Malibu’s knowledge or consent.

14, Maoreover, the Rate 6 1ariff refermed o in the subject Complaimt was effective s
law on Jamary 1, 1999—almost four years after the Herifage case was decided—and
such applicable Rate 6 tarifl is expressly limited to a “commercial, industrial or
government customer with a maximum demand of less than 1,000 kilowatts...” (Exh, B
p. 1) Mowhere does the relevanl Rale & tariff permit, expressly or impliedly, any other
class of customer (o take service thereunder, Combid's inference that the obsolete Rate 6
taridl reviewed in Heritage is somehow relevant, or that Malibu is somchow eligible
under the actunl, applicuble Rate 6 tariff, is whally disigenuous.

15, Similarly, Comlid's argument thut ComEd should somehow escape liability for
the wronglul swilching because it docsn't have a “duly to monitor 4 customer’s accounts”
(Motion ol p.7) is both disingenuous und irrelevant. While, as o matter ol law, the ueility
may nol have the duty to see il its customers huve selected the lowest rales, neither docs
the wtility have any legal right 1o switch the customer to a higher rate without the
customer’s consent, The indisputable fact is that Malibu never elected w switch rates; in
fact the very cose Combd relies on, Herfloge, makes it explicit that it is the customer who
must deeide how and when to change 1ls tales,

KRate Classification Under Sec.
and Leeally Tnearreet and Absurd.

B. ComEd's Assertion that it is Ineligible Mor
103.1 of the Act is Pactually

16, ComEd nexl contends that since (becawse of the unauthorized and unlawtul
switch to a nonresidential rate), Malibu was not on a residential classification on
December 31, 2006 and is somehow ineligible for service reguired to be provided under

Sec. 103.1, Motion p.8. In effect, ComEd argues, ComEd can unilaterally and without



authorization switch every one of its residential condomimum customers t© @ non-
residential tate on December 31, 2006 and thercby avoid the lepislatively mandated
requirement that ComEd provide the rates and discounls provided under Section 103.1.
Such argument is both patently absurd and belied by the applicable facts.,

17. Section 103.1 of the Act is cxplicit that Comiid must provide tarilled service to
unit ownets associations not restricted to nonresidential use al ates that do not excead
uverape anmual residential rates. 1t s beyond dispute thal ot all fimes in question, (z1)
Malibu was a residential unit owners association within the meaning of the Sec. 103.1 (b)
Combid did not provide tariffed service to Malibu at the average annual rates affered to
other residential cuslomers. Complaint ot par. d4-46. ComEd then concludes that *Malibu
knew or should have known™ of its incorreet rate clussilication, Motion at p.8. Such
conclusion 15 essentinlly a non-sequitor; whether or not Malibu should have known its
rate clussification is simply frrelevant o Section 103.1, which mandates that Comlid
should have provided wriffed service at the favorable residential rates. Morcover,
Mulibu's Affidavits and Complaint directly rebut the assertion that it knew or should
have known that it had been improperly switched to a higher, nonresidential rate; for
purposes of the Motion Malibu's assertions must be laken as tre,

C. ComEd Ienores Malibu's Other Caunses of Action, and Such Cavses of Action
Remain Extant

18, Most fundamentally, ComBl nowhere challenges the veracity or sufficiency of
Malibu's other enuses of action, speeifically that (a) ComPd vielated Sections 9-10, 9-
240 und 9-241 of the Act, (Counts -V of Complaint) and thal ComBd mismeasured the
quantity or volume of service provided (Count ¥ of Complaing), (b) ComEd violated the
cxpress terms of ils own Rate 14 tarll and failed to comply with the express
requirements thereunder (Count V1L of Complaint), (¢) ComEd violated the cxpress terms

of its own Rate 6 tariff and failed (o comply the express requirements thereunder {Count



VI of Complaint), (d) ComEd breached the express terms of Rider CABA (Count 1X of
Complaint), {¢) ComEd breached the express terms of its own contracl for electric
service under Rate 6 and breached its covenant of good faith and fuir dealing in
connection therewith {Counts X and X1 of Complaint, and (f) ComEd received and
wrongfully retained and converted Malibu’s moneys (Counts HI and X1 of Complaint).
Nothing in the Dismissal Order negates or dismisses these causes of action to the same
extenl accrue after June 24, 2006, all of these causes of sction remain cxlanl and
essentially unrebutted by Combd, Ergo, even il Malibu had clecled to switch from Rale
14 1o Rate 6, the Compluint alleges that ComEsl's billings and charges to Malibu were
still incomeet, since ComEd mismensured guantity of service, utilized incorrect meters,
imposed ineorreel demand and in licu of demand charges, and otherwise breached the
provisions of its own larfls, These facts ure material and controverted and therelore
preclude summary judgment. See, e.g, Hernandez v Trimare Corgr, 38 L App3d 1004
(1976) (where there is disagreement as to any malerinl [act, the court must deny motion
for summary judgment and set cause for toal},
IV, CONCLUSION
The crux of Comlid's Motion —i.e. that Malibu was somchew entitled to take service

under Rate 6—is cxpressly belied by the express language of its Comld's own tariff.
Even il Malibu wos not categorically ineligible to take service wnder Rate 6, ComEd’s
Motion must be denied since, as unequivocally alleged by Malibu, Malibu never elected
or consented to switch rates, and, as expressly stmled in the very General Terms
propounded by ComEd in support of the Motion, it is the customer who must elect the
tariff under which it lukes service.

ComEd's additional argument, that Malibu is not entitled o relief under See. 1031 of

the Act becanse it was not “on a residential classification™ as of December 31, 2006 is



absurd and contrary to the express terms of Sec. 103.1. Malibu was inarguahly a umil
awners association that was not restricted (o nonresidential use and was inarguably
eligible under Sec 103.1; the faet that ComEd unilaterally and unlawfully switched
salibu to a nonresidential classification on its billing record does nol alter Malibu's
enlitlement.

ComPEd does not olherwise contest Malibu's other causes of action, including
counts that CombBd violated both provisions of the Act and the terms ol its own filed
riffs, and such causes of action remain cxtunt and continuing lor the period after June
24, 20006,

WHEREFORE, for the reasons ahave stated, Comlid's Motion should be denied
1 its entircty.

Respectfully submilted,

MALIBU CORDOMINIUM

By: :
(ke of its attorneys

Kenneth G, Goldin

Goldin, 11l & Associates, P.C.
G100 Ploimield Rond
Brookficld IL 60513

Tel: TOR-485-8300

FAX: T0R-485-831
kgaldingnshlaw.nel
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Filing thercof were served upon the parties listed below, via e-mail, on Wednesday

September 9, 2009, before 5:00 .M.
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