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1. Cu Octaber I8, 2007, Enbridge Energy Company, Ine. (EEC) and Enbridpe
Energy, Limited Partnership (ELLP) (jointly, Enbridge) filed a joint petition for &
declaratory order asking the Canunission (o approve the proposed tariff structure for the
Southem Access Extension Pipeline (Extension Pipeline). Flint Iills Resouices, TP
{(Fimt Hills) protests the filing because Enbridac proposes a “backstop” mechanizsin that
atlows Fnbridge o recover (fom the Lakchead System shippers any delicits resulting
from lower than projected throughput over the initial 15 years ol the lixtension Pipcline’s
operations and return such wnounts (with interest) to the Lakehead shippers if and when
the Extension Pipeline achieves surpluses during that period. Flint Hills contends that the
backstop mechamsm would resudt in an improper cross-subsidization, As discussed
below, the Commission denics the requested declaratory order.

Background

2. According to Enbridge, HEC will construct the Extension Pipeline, which will
extend approxiimaiety 178 miles south fiom BELP’s Lakchead System s Flanagan,
Hlines, to the major vl pipeline hub at Patoka, Llinois, Enbridge explains that the
FExtension Pipeline, which will cost approximately $434 million, will have an initia)
annuat average capacity of 400,000 barvels per day (bpd), expandable to 860,000 bpd
with the addition of more pumping stations.
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3. Linbridge states that BELP is constructing a new pipeline (Line 61) from Superior,
Wisconsin, to Flanagan, IHinois, that will connect with the Speathead Pipeline,' which
cxtends southwest to Cushing, Oklahoma, Spearhead Pipeline is owned bzy Cors
Transporiation, L1.C, another subsidiary of Enbridge Pipelines Ine. (EP).* Enbridge
matntaing thai, by providing an additional outlet for erude 01l leaving Line 61 at
Flanagan, the [ixtension Pipeline will enable it 1o use Speathcad and the entive system
moye efficiently. Lnbridge asserts that the Extension Pipcline also will increase volumes
on the Lakehead Svstem and produce guantifiable benetfits for upsiveam shippers,
including: (A) reduced batch pigging costs, (B) improved coude oil quality, (C) reduced
costs because of faster transit times, (1) incrensed system sccurity, and (I5) rate benefils
attributable to reductions in Lakehead surcharges.”

4. Linbridge cites the increasing crude oil production in westem Canada and the
Williston Basin, which it expects 1o risc to approximately 4.4 million barrels per day
(bpd) by 2020. Eabridge adds that it expects much of this incrcased production to flow
into the 1).5., wherc refiners are reconfipuring refinery runs to process larger volumes of
crude. Iowever, Enbridps nsserts that the incressed volumes will sabuvate traditional
markels for Canadian crude in the npper Midwest and Rockies, so western Canadian
producers must develop new markets further south.

5. Enbridge explains that the Comimission rejected its previous efford fo cstablish a
surcharge to recover the costs ol the Bxtension Pipeline from the mainline shippets on
EELP's Lakchead Systern, The Conmission lound that BLELP faled to demonstrate
sufficicnt benefits 10 the Lakehead mainling shippers to justi fy charging a rate that
siabsidizes consiruction of an affilisle’s cxtension pipean.“ Therefore, continucs

lEnhridge stales that current Spearhead capacity out of Flanagan is 125,000 bpd,
but that will increase to 190,000 bpd by the first quarter of 2009, assuming timely
commencement of setvice.

: Linbridge states that, on March 16, 2006, the Commission approved the tariff
strueture for Line 61 {the primary componcnt ol the Southern Access Mainline
Lixpansion} as an unconlested Ofier of Settlement. Fnbridge cites Enbridge Lnergp,
Limited Pavinership, 114 FERC § 61,264 (2006).

* See Juint Potition for Declaratory Qreer of Fnbridie Energy Company, Inc, and
Enbridge Energy, Liwited Paginership, October 18, 2007, al 24-28,

* Enbridge cites Enbridge Energy, Limited Partnership, 11T FERC Y 61,279,
at ' 28 (2006) (2006 Settlement Order).
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Enbridge, it worked wiih the Canadian Association of Petrolciim Producers (CAPP) to
develop the instant revised proposal (Tariff Agreement).”

Des¢ription of the Filing

6. Labridge seeks approval of the overall tariff structure tor the Extension Pipeline,
bud. it does not ask the Commission to approve any specific vates for any year, FEnbridge
slates {hat the Tariff Agrecement provides (hat BEC will charge a cost-ol-scrvice-based,
stand-afone tarifl rate for transpostation from Flanagan to Patoka. Enbridge, however,
admnits 10 s0me uncertainty as to when the Extension Pipefine will attain sclf-sufficiency.®
For that reason, cotitinues Lnbridge, the Tari{T Agreenent provides a backstop
mechanism i the Extension Pipeline does not ativact sulYicieni vohune o recover its cost-
of-service in the early years,

1. The proposed rate siructure contains the same inpet clements that Enbridge
propased previously in Docket No, OR06-11-060, but adds the following components:

A Assumed throughput of 340,000 byd.

1. Atihe beginning of cach calendar year after commencement of scrvice,
ELC will calondate the revenue requircment of the Uxtension Pipeline using
the same inputs and truipg-up prior cstmates to actusl costs.

C. Atthe heginning of each year following the initial year, EEC will calewlate
the difference between the revenue aclually caleulated and the revenuce
requiremncnt based on the specificd paramelers. If the actual revenue is less
than the revenue requirement, there is decmed to be a deficit, and if the
actual revenue exceeds the revenue regniremcent, there is decmed to be a

surplus.

3The Tariff Agrecmeni is attached to the petition as Ex. 1. lnbridge points out
that 1t obtained rate approval for other proposals: Enbdridge Energy, Lintited Parthership,
107 FERC Y 61,336 (2004); Enbridge Energy, Linited Pavtnership, 114 FERC § 61,264
(2006} (Southern Access Settlement Order), Enbridee Eneray Co., Inc, 110 FERC
61,211 (2005); fnbricge Pipelines (Nurth Pediota) LLC, 117 FERC § 61,131 (2006},
Enbridge Pipelinas (Southern Lights) LLC, 121 FERC q 61,310 (2007}, order an reh'y
et elarification, 122 FERC Y 61,170 (2008}, CCPY Transparttion, LLC, 121 FERC
61,253 (2007), order op reh’g, 122 VERC Y 61,123 (2008).

i Joint Petition for Declaratory Ordcr of Enbridge Energy Company, Inc. aud
Enhridge Unexgy, Limited Partncrship, Octaber 18, 2007, at 4.
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I If, prior to becoming self-sufficient, EEC incus a deficit, then FELE will
impose a surcharge on all Lukehead shippers Lo recover that deficil in the
subsequent year, 1f LEC achieves a surplus, it will pay that surplus o
ELELP, which wall apply it as a surcredit to Lakehcad shippers until
aceurmilatet deficits (with interest) have been repaid in accordance with the
terms ol the Tariff Agrecment. (Thiys is the backstop provision.)

L, To implement the backstop provigion, EEC will track the enmulative
deficits and surpluses in a balancing account. Defiviis recovered through
the L.akchead rates (with interest) will be debited o the aecomnt, Surpluses
are crediled to the acconnt nntil the curmulative defivit is reduced to vero,
Once the Extension Pipeline reaches self-sufficiency (defined as three
consceutive yeavs of sumluses), no more deficits ean be rccovered from
Lakehead shippers. Therealter, once the cumulative deficit reaches zero,
any subsequent surpluses must be used fo reduce the Extension Pipeline
rates lor the remmining term of the Tariff Agreement.”

g. Further, states Enhridge, prior to commencing service, BEC will calenlate the
initial rate using the Commission’s Opinion No, 154-B methodology, estimated capital
and operating costs, and the following identica! inputs from the Docket No, ORO6-11-000

proposal:

A, 55 percent equily and 45 percent dobt;

B. Annual depreciation rate of 3.33 percont;
C.  Costof equity — 9 percent real;
D, Costof debt equal to the weighted fong-term average cost of det of BELP,;
E Inflation rates in accordance with Opinten No, 154-B; and,
I ‘Tax allowavce in accordance with the Cominission policy in etbect for that
year.
9. Linbridge explains that it divided the first 15 years of the Fixtension Pipeline's

operations into three five-yeuar periods. Linbridge stales that the first peried begins at
start-up, when LEnbidge will calculate the pipcline’s ratey as deseribed ubove. Fnbridge
further states that the second period, which Exbridge styles as the Self-Sufhicicney
Period, will begin when the Extengion Pipeline experichees three successive years of

T Gnbridge acknowledpes, however, that in cortain narrow circumstances, a portion
ol the deficit charped to Lakehead shippers will not be debited to the balancing account.
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surpluses. Enbridge adds that, once 1t enters this period, the pipeline can no longer
recover any deficits from T.akchead shippers. Thercfore, continues Enbridge, when FEC
calculates the Extcnsion Pipeline rates during the Self-Suflicicncy Period, it will make up
for any deficits by adjusting the Extension Pipeline rates, and will credit any surpluses
against the cumulative deficil existing in the balancing account. EEC will then retum any
supluses to Lakehead shippews in the form of a surcredil. Bnbridpe also states that, onec
it eliminates the cumulative deficit in (he balancing accound, the pipeline will enfer the
third and final period, the Zero Balance Peviod, in which the method fov calculating the
stand-alone rate will change becanse RREC will not need to repay the Lakehead shippers,
and will use any revenuc above the revenue requirement to reduce the ratos for the
following ycar. Finally, Enbridge states that, al the end of the 1 5<year term of the Tarviff
Agreement, BEC will sct future xales based on the Commission’s rateyaking standards
then in effect, subjeet to canrying forward a credit for any splus from the 1inal year of

the term,

10.  Enbridge recognizos thal usc of the stipulated 340,000 bpd throughput

(i.c., 85 poreent of the initial annval avorage capueily of the line) Yor rate dosign
represends sl exception to the Conumission’s cost-of-service regulations.® However,
Enbridge maintains that the deficit/sarplus provisions of the Tarift Agreement will
prevent ERC from over-recovering the agreed cost-of-service.” Despite the fact that EUC
asks the Lakehcad shippers (o absorh the deficits lemporarily in those early years,
Enbridge maintains that this is not a “rofl-in” of the Extension Pipcline costs,'

11, Enbridge forecasts a volume of 136,792 bpd for the Extension Pipeline during the
imiial e months of operation in 2009, although it expeets the projected volunes (o
decrcase in the following two years to 91,309 bpd for 2016 and 98,358 bpd for 2011,
Tiowcver, continues Enbridge, mercases {n crude supply and a planned new pipeline
connection to the U.8, Gulf Coast from Patoka will increase the volume 10 271,422 bpd
by 2012 and will surpass the 340,000 threshold level iz 2012, rising to 628,904 bpd.
Thereafter, Enbridge anticipales thai volwmes consisiently will average above

340,000 bpd and continue to rise to maxinvum capacity of 800,000 bpd in 2017 and
beyond. Enbridge also emphasizes that its more conservaiive altemative analysis reaches
a similar result, wilh volumes swpassing 340,000 bpd by 2014,

* Dnbridge cites 18 C.E.R. § 346.2 {2007,

? Enbridge states that this discussion nssatnes (hat the estimated and actual cost-of-
service i cach yenr will be the same.

1% Enhridge cites Joint Petition for Declaratory Qrder of Enbridge Cnergy
Company, Inc. and Enbridge Bncrey, Limited Partnership, October 18, 2007, Ex, 4,
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Notice, Enterventions, Protest, and Answers

12.  Notice of Bobridge’s filing was issuetd on Qctober 24, 2007, with commcnts and
interventions due on November 16, 2007. On November 16, 2007, Flint Thlls filed »
motion to intervene and protest, CAPP intervened in supporl of the petition and fifed an
angwer to Flint [lills’ protest desciibing the cxisting iransportation constraints and its xole
in negotiating the Tariff Agreement, On March {4, 2008, a group of land owners,
vitizens, and other entities (seli-styled as Plivra Intexvenors) filed a fade motion fo
inlervene and a protest, The following cnergy compaies also filed lotters in support of
{he petition: Astre Lnergy Canada Tnc.; Canadian Qi Sands Limited; CANNAT Fncray
Inc.; Devon Canada Corporation; Nexen Mavleeting; Plains Markeiing, L.9.; and Shell

Canada Limmited.

13, Unbridge fited a response to Flint Mils' protest, and Fling [Ils filed an answer to
ihe response, Unbridge also filed an answer to the molion 1o intervene and protest of the
Pliura Fndervenors. While the Comvnission’s regulations generally prohibit answers (o
profests and answers to answers, 1n this case, the Cormission will accept these
responsive pleadings beeause they have provided additional arguments for the
Commission’s considoration in s revicw of the Enbridge petition. Those competing
arguments are addressed in the Diseussion section below.

i4.  The Phura Intervenors state that they intervened in & contested matter befors the
Hiinois Commerce Commission (JCC), Case #07-446, involving the proposed Extension
Pipcline. Plinra Intervenors state that an entity known as Enbridge Pipelines (Illinois),
L.L.C. (Enbridge [llinois) filed an application with the ICC on Angust 16, 2007, scoking
issuance of & Certificate o) Good Standing, authorization to construct, operate, and
maintain approximately 170 miles of new 36-inch pipcline belween Flanagan and Patoka,
and the authority to excreise conent domain. According to Pliura {ntervenors, Lnbridge
linois did not inform the TCC that another entity would own, build, and operate the
Extension Pipeline. Further, they staie thal they sought to identify any (ilings submitted
to this Commmission by Enbridge [Hnois and only recently identificd the instand. case as
relating 1o the proposed prajoct between Flanagan and Patoka. Plhiura Infervenors
contend that there are significant differences between the [CC 1iling and the filing in the
instant casc wilh respect o the Enbridge enbitics that will construel and operale the

Facilities.

15,  Inits answer, Enbridge urges the Commission to deny the motion to intervene and
protes! of the Pliwa Intervenors. Enbridge asserts that: (A) the motion to mtervenc is
thinicly and fails to deinonstrate good cause tor Pliura Intervenors® failure o intervene
al an earlier time, (B} the Plivra [utervenors do not statc any cognizable interest in this
procecding, and {C) the late intervention is unnecessary because Lnbridge provades in its
anawer the clarification sought by the Pliwea {ntervenors.
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16, The Commission will deny the PHura Intcrvenors late intervention in this
proceeding. Their principal objective is o obtein an explanalion of the secming
inconsistencies n the 1CC 1iling and the instant petition for a declaratory order. Eubridge
explaing in ils answer that Enbridge Tinois is a single-member limited Habilily company
created in 2006 and that BEC is the sole member of Enbridpe Diineis. in othor words,
Enbuidge stales that the refationship s cffectively one of parent company to wholly-
owned subsidiary. According to Enbridge, the porsonned invalved in preparing the
istant petition did not focns on the role of Enbridee Hhnols because any activitics
perfovmed by Enbridge |linois are necessarily perforined at the dircetion of'its parent
campany, BREC. Thus, Enbridge confiring (hat Enbridge 1linois is the scival entity that
will build, own, and operate {he Extension Pipeline, and as a wholly-owned subsidiary of
EEC, Fnbridge Hinois will be bound by the Tari [T Agrecment and any Commission
rulings in {his proceeding. As Lubridge also pointed out, the Plinea Intervenors huwve not
shown that their status s landowners gives them an interest in the rvate treatmient of the
teasportabion of erude oil on the Fxtengion Pipeline, Accordingly, as stated above, the
Comnussion denics the laie motion for intervention and protest of the Pliura

Intervehors."

[7.  Inits protest, Flint Hills statcs that it reccives heavy Catadian crude oil delivered
via the Lakehcad system to Clearbrook, Minnesota, and transports it to ifs relincry at Pine
Bend, Minnesota. Flint Hills does nol oppose construciion of the Fxtension Pipeline, but
argues thaf the proposed backstop mechanisin 1s & thindy disguised cffort to force
Lakchead shippers (o cross-subsidize the project by bearing all the risk of under-
ntilization and cost overtuns even il they will not ship any crude oil on {he Extension
Pipeline. Flint Hills maintaing that this i contrary {o Commission policy and precedent
and, further, would afford the Extension ipeline an unfair advantage in transporting
Cunadian crude oil 1o now or cxpanded 155, markets.

18, Flint Hills explaing that even a sma)] disparity between Eabridges projections and
the Uxtension Pipehine’s actual ithroughput could mean that Enbridge would not fally
repuy Lakehead shippers. [lint ifills also explains thal the Extenston Pipeline could
remain al its original capueity (400,000 bpd) if other projects are bnlt, which would
create a severe risk for Fakehead shippers, forcing them to subsidize the Bxtension
Ppeline with severat hundred million dollars and litile, i any, hope of recouping the
surcharges. According 1o Vlint Hills, the meve possibitity of deficit payback docs not
change the fact that the defieit surcharyges are a subsidy, and in any event, the payhack is
not guaranteed because Enbridge admits that, afler the 15-year term, it will not repay any
remaining deficit at all, Fhint Hills fusther points out that Enbridge bases ifs claim of

1 However, the Commission expects that Fubridge will make clear the corporate
rclationships such as the one between EEC and Unbridge Hlinods in al) fature regulatory

itings.
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repayment ol the subsidy on theee uncertain assuniptions: (A} aftuining proven erude oil
production levels forecast by CAPP, (B) developing major new pipcline projects to
gencrale additionat thronghput for the Extension Pipeline, and {C} the fatlure of other
sponsors 1o complete competing projects that would draw volumes away from the
Extension Pipeline.

19, lint LTills also challenges Lnbridge's claim that the subsidy is a “small price to
pay” for the claimed benefits becruse it maiutaing that Lakchead shuppers: (A) can
realize thesc benefity without any thooughpuat going through the Extension Pipoling
because other projects are designed to move the Canadian emde oil fo U.3. menkefs using
the Enbridge mainline and (8) alrcady have received the benefit of Onbridge’s promise (o
butch pig crude vohumes, Flind {Tijts also contends that, although shippers on other
systems, producers, and refiners will not be the direct recipients, certain claimed bencfits

will inure fo theh

20, In ils response, Enbridge argues that its pelition is ripe for decision and thal Flint
ITills has not suggested the need for further proccedings to dovelop the record.

According to Enbridge, the parties disagree only with respect to matters of law and
policy. Fnbuidge contends that the proposed surcharge is consistent with applicable
Commission regulations and precedent, condracy lo Flint {Tidls* claims. Enbridge also
criticizes the analysis performed by a Flint [Tills cuployee, assetting that it ia inferior lo
the analysis performed by Entuidge’s expert, which predicts that the surcharge applicable
to the Lakehead shppers will be repaid with interest during the texm of the TanfT
Agreement. Finally, Enbridge seeks to refule il 118" claitns that the benefits are
insufficient or speculative.

21, Inits answer to Enbridpe's response, Flint Hills submits that the lack of shipper
commitinents demonsirates that market conditions do not justity the constinction of the
Rztension Dipcline at ihis thne and that Enbridge merely seeks an unfair competitive
advantage ovev competing pipelines. According to Fiint Hills, the fact that other
Lakehead shippers do not oppose the petition does not require the Commission fo
approve it Flint [Lls further maintains that the "“loan™ is a subsidy, regardless of
whcther it 1s paid hack. Vinally, Flint Hilis refutes cortain of Enbridge's assertions that
the promised benefits will benefit all Lakehead shippers.

22.  The crucial facts m this proceeding are Enbridge’s admissions that not all
Lalkchead shippers who would be subjeci to the surcharge will use the Extension



20080507-3038 FERC POF (Unoificial) 0u/67/2808

Dacket No. OROE-1-000 o

Pipefine' and that thexe is no gnarantec that the Lakchead shippers will be repaid the
snrcharges colleeted from them.'® 1n fact, as Flint Iills has pointed out, the “loan™ is a
subsidy vegardlesa of whether it is paid back, ™

23, Accordingly, as discussed below, the Commission denics the petition for
declaratory ovder, The proposed backstop rechamisim woukd create an improper cross-
subsidy that would require the Lukehead mainling shippers to bear the risk of
underutilization ol the Extension Pipeline over the 15-year lenn of the Tariff Agrecment
with no guarantee the mainline shippers would recover all surcharge amounts. In
contrast, the backstop wonld ensure that Unbridge and the Extension Pipeline shippers
wotkd face no such risk during the 15-year term. Moxeover, the potential benefits Lo the
Lakebead shippers asserted by Enbridge are too speculative and athcrwise inadeguate 1o
persnade the Commission to allow Enbridge to shift the financial risk of the Extension

Pipetine to Lakchead’s mainline shippers.

A.  The 2606 Settlgment Order

24, The 2006 Settlewent Order addressed an offer of settiement filed by BELP and
¢laimed o be within the Facititics Surcharge Framework approved by the Commission on

' Response of Enbridge Lnergy Company, Inc. and Lnbddge Energy, Timited
Partnership to the Motion (o (ntervene and Protest of Flint Hilis Resources, LP,
December 3, 2007, at 2 0.2 (“not all Fakchead shippers will necessarily ship on (he

Extension, . . .").

Y Jd at 18, (f is “highly likely” that Lakehead shippers will be repaid.)

¥ tint Hills cites other significant facts televant to this petition, namely that
Unbridge:

AL unsuccessfully atiempted to obtain ship-or-pay throughpuat commitments to
sunpport construebion of the Bxiension Pipeline,

B. ptojects underatilization of the pipeline For four-to-five years,

C. propoacs (o finance the deficis resulting from such underutilization with a
“forn” ftom Lakchead shippers (i.e., the backsfop mechanism} that it may
or may nol repay with inferest, and

D. will not build the Extension Pipeline if it iy forced to follow the same ke
as all the olber competing pipelines {i.e., pipeline absorbs risk of
underutilization or shares it with shippers via ship-or-pay contracta),
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Jnne 30, 2004."% BELP sought to implement a surcharge that would allow it to recover a
portion of the costs of the Extension Pipeling from all shippers on the Lakchead System,
cven though EELP acknowledged that not all shippers would use the Extension

Pipetine. !

25.  Inthe 2006 Setilemcnt Order, the Commission cited the potential benefits 1o
Lukehead shippers claimed by EELP, including the lolfowing: (A) inproved ahility to
bring Canadian ernde 0j] into the 1.8, (B) a system-wide reduction in the @eiff rates
that otherwise would apply o Lakehead mainiine :s]n'pp-::rs,“’t ang (C) inercased netback
prices to producers.’® In that order, the Commission exarined the manner in which
BELP proposed to recover fhe Lixtension Pipeline's cost-of-service by means of a joint
Lakchead-Lxtension Pipeline tariff and a surcharge applied to the Lakchead maintine
shippers.? Specifically, BELP proposed to secover the net unrecovered Extension
Pipeline cost-of-service and frue-up the surchayge annvally, with the sutcharge remaining
in effect for the projected 30-year depreciable life of the new (acilities,”

26.  The protesting parties, including Flint (lills, supported the proposcd additional
pipeline capaeity, but objecied to the surcharge that would apply to ull Lakchead mainline
shippers, including those that would not use the Fxlension Pipeline** "Fhe Commission
concluded in the 2006 Scitlement Order that FELP fajled to provide suflicient evidence
to demonstrate that its proposal would produce just and seasonable vates, largely because
the suecharge would apply to all Lakehead shippers, desgitc the undispuled fact that not
all Lakebead shippers would use the Lxtension Pipeline. 3 Finally, the Commission

S Enbridge Knergy, Limited Partiership, 107 FGRC 1 61,336 (2004),

" See fd at P 12,

Y Enbridge Energy, Limited Partnership, 117 FURC 9 61,279, at P § (2006).
"id. Py,

¥ 1d. P10,

Wid ra.

Mid.p i34,

I P 1522,

B i pas2e.
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stated that EELP also fatled to quantify is predictions of system-wide benefits, such as
improved distiibution, improved crude quality, and reduced tansit time. ™

27, Enbridge’s petition for a declaratory order in (he instant proceeding thus
fepresents its second attempt to require the Lukehead mainline shippers to provide
financial support for construction of the Extlension Pipetine, Towever, as stated above,
Enbridge again has failed 1o justify requiring the Lakchcad wainline shippers to bear the

fimancial risk of the project.

B. Commission Policy and Precedent

28, Although they differ in their intcgpreiations of Commission policy and precedent,
both Flint Hills and Lnbridge geneyally agree that succharges may be appropriate to fund
the construction of new facilities n cettain siluations, However, they continue to
disagree as to whether the Commission should permit Lnbridge to impose the instant
surcharge ont the Lakehead mainline shippexs that will not usc the Extension Pipeline.
Linbiidge arpoes that the benetits to all T.akchead shippers would offsct what it
characterizes as the mimor burden of the surcharge, while Flint Thlls contends that the
claimed benefits are insufficient to support imposition of the proposed surcharge.

29, IBoth Flint ILlls and Bnbridge rely on Order Nos, 361 and 561-A.%% Flint Hills
asscrts that the regulations adopted punsuant to these orders prohibit the imposition of
such a surcharge on top of the pipeline’s indexed rates. 8 Enbridpe, on the other hand,
argues that the regulations do not preclude this type of surcharge and that the
Commisaion is not limited by the rate methodologics cstablished in the regulations when
circmnstances warant a departure from those defined methodologies.™

14 P28,

B Ravisions o Ol Pipeline Repulations Pursuant to the Fnergy Policy Act of
1892, Order No. 561, FERC Stats, & Regs, § 30,985 (1993), order on reh g, Order
Mao. 561-A, FERC Stats, & Regs. § 31,000 (1994), aff*d, Association of Oil Pipelines v,
FERC, 83 I.3d 1424 (D.C, Cir. 1996).

% Flint Hills ciles 18 C.F.R. § 342.4 (200); Express Pipeline Partnership,
76 FERC Y 61,245, st p. 62,250 (1996).

T Enbridge cites Colonial Pipeline Co., 119 FERC ¥4 61,183, at P 23 (2007).



20084507 -3038 FHRC PDF (Uroftilcial) 05/07/20588
Dacket No, OR0B-1-000 12

30, Flint IHlls and Enbridge also point to the Connnission’s natural gag pipeline sate
design policy.™ Flint Hills contends thai the rationale of prohibiting nutural gas pipelincs
from forcing existing customers to subsidize the construetion of an expansion for the sole
benefit of new customers applies to oil pipeline expansions as wetl. Flint Hills
acknowledges, howcever, (hat the gas policy recognizes hmited exceptions for projocts
designed {0 improve service fo existing customers by replacing existing capacity,
improving rcliubility, or providing additionsl Nexibility.” Flint Hills also emphasizes
thal the cases decided under the gas policy involve new facitifies added to integrated
systems,”® and il asserts that the Commission never has allowed 4 pipeline to foree
existing custormers o pay for a stand-alone, downstream cxtension, particularly when
constructed by an affiliate.®! In contrast, continues ¥lint Hills, in the instant case,
Entwidge seeks to shiil the entive visk of under-recovery to the Lakchead mainline
shippers for a lengthy penod, so there is no incentive for the pipcline sponsors (o control
cosls or to gonsteuct an efficicnt pipeline sysiem. The arrangement Lnbridge sceks also
may inferfore with market forees by preventing (he construction of other, more efficient

pipelings. ™
31.  Enbridge disagrces that natural gas pipeline precedent is relevant fo this case,

citing the common carries status of oil pipelines.™ In any event, continues Enbridge,
Flint {Tills adimits that the gas pipeline policy recognizes that thore is no subsidy when

8 Flint [Lills cites Certificenion of Mew Intersiode Natural Gas Pipeline Facilities,
¥8 FERC 4 61,227, at p. 61,746 (1999}, order on clorificotion, 90 FERCE 61,128 (2000,
order an clarification, 92 FRRC 4 61,094 (2000).

H lint Hills cites Certification of New Imerstate Notural Gax Pipeline Fuctlities,
S8 FURC Y 61,227, at p. 61,746 (1999).

 Flint Hills cites, e.g., Tennessee Gas Pipeline Co., 80 TERC Y 61,070, at p.
01,214 (1997).

S idat 61.214.

3 Flint Hills cites Cemification of New Interstote Natural Gas Pipeline Facifities,
arder on clarification, 90 FERC % 61,128, at p. 61,392 (2000),

M Lrbridge cites SFEP, 1. P, 104 FERC § 61,163, at P 9 (2003). Coluricl
Pipeline Co., 119 FRRC 61,183, al T 23 (2007): see alse SFPP, L.P., 102 FERC
£ 61,089, at T 18 (2003) {applying Commission policies govemning oil pipeline rates
rather than natural gas pipeline policies to decide issucs regarding rolled-in vs.
incremental rafes),
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therc are offselting bencfits,> and this principle also is reffected in the Commission's oil
pipeline precedents, including the 2006 Settlement Ordor.™

32.  The parties further dispute the applicability of several oil pipeline cases addressing
cxpansions of facilitios: SFPP, L¥ (SFPP) Cotonial Pipeline Ca. (Colontad),” and
Plantation Pipe Line Co. (Plamation)>® Tn gencesl, Flint Hitls distinguishes these cascs,
asscrting that they do not support the imposition of a surcharge on another pipeline’s
shippets that will not use or benefit fiom the expansion at issue. However, Enbridge
argues that these cases support its claim that the Commission has considerable latitude in
fashioning methodologies that produce just and reasonable rates and, theretors, shoutd
accept the proposcd backstop mechanism.

33, Linbridge also relics on Cafnev Pipe Line LLC (Calnev),” Enbridge Pipelines
(Nosth Dakota) LLC (Enbridge Narth Dakota),”® and Enbridge Encrgy, Limited
Partnership (EELP).M Flint LElls responds that Calwey involved the addition of a
16-inch pipeline installed paraliel to the existing 24 miles of 8-inch and 14-inch pipelines
to allevinte & growing constraint on the existing mainline infrastructure, and all parties
agreed that this mainling expangion was uccessmy (o serve growing markets and avoid
prorationing of existing customers.™ Flint Hils further contends that the other two cases
cited by BEnbridge involved unwimous scitlement agreements with no prolesting parties;
there fore, these cases may not be considered precodent,

4 Enbridge cites Chandelew Pipe Line Co., 108 FERC Y 61,181, at P 8 n.5 (2004)
(“Tt s not subsidization for cxisting cusiomers to pay for facilities from which they will

hencfit.™).

¥ Bnbridge Eneray, Limited Parmership, 117 FERC % 61,279, at P 25 (2006).
36 102 FERC Y 61,089, order o reh’s, 104 FERC Y 61,163 (2003).

7116 FERC 61,078, at P 54 (2006).

% 98 FERU Y 61,219 {2002).

W 120 FERC ¥ 61,073 (2007).

117 FERC % 61,131 (2006).

114 FIRC 61,264 (2008).

T oPg
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34.  Iiisunnccessary to address cases involving the Commission’s nalural gas tale
design policy because the Commission concludes that existing oil pipeline precedent
supports its rejection of the proposed backstop agrecement. In SFPP, the Comnussion
addressed the question of rolled-in versus incromental rates applicable to cxpanded
pipcline capacity, Howcever, the proposal in SFPP apphed to current and potential new
shippers on the rame pipeline; there was no issuc of the shippers on one fine subsidizing
the construction of facilities on a sepavate pipeline that they would not use, as is the casc

here, *

35 Similarly, in Coloaial, the pipeline proposed to expand cxisting facilitics fo
allcviale capacily constraints on the portion of its sysiem betwecn Baton Rouge,
T.onisiang, and Atlanla, Georgia. Colonial sought Conumission authorization to recover
the expansion costs through its existing grandfathered rates and a uniform rate component
(URC) surcharge thal would apply to all barrels griginating at Gulf Coast orging and
delivered heyond Baton Rongc.‘“ Cedonial did not involve a pipeline seeking to impose
the costs ol'its cxpansion on the shippers on anoflier pipehne,

36, Plamration involved the pipeling’s mainline extension into a separatc mavket ares
in Chattanoogs, Tennessce. Rathey than secking lo chasge all Plantation shippers for the
extension, Plantation proposed that an affiliute construct the new line sy a scparsie, stand-
alone pipeline cxtension with separate local and joint tarifik to recover the {ull cost-ol-
servive oniy from shippers that used the new tine, As in SIPP and Coforiad, Plantation
did not propose to place the financial risk on shippers that would not nse the expansion

facilities, ™

37, In Calrev, the Commission approved a URC similar iv that aceepted in Colonial.
However, it applied cqually o all interstate barrels shipped because it wonld benefit all of
Calpev’s mainline shippers. The Cainev URC was not intended to require shippers on a
different pipoline to subsidive and bear the finaneial rsk of the expansion (acilities.
Rather, the Calnev URC was puid anly by shippers that would benefit trom the expanded
pipclive facilities. Additionally, as Flint [Tills points owl, Endridge North Dalkota and
EELP involved uncontested scttlements and are not considered Commission precedent.

B SFPP, LP, W02 TERC ¥ 61,089, at P [4-18, order on reh'y, 104 FERC $61163,
at P 8-12 (2003).

* Cotonial Pipeline Co., 116 FERC % 61,078, at P 54-57 (2006), order denying
reht'g, 119 FERC 4 61,183, at P 13-19 (2007).

" Prantation Pipe Line Co., 98 FRRC 461,219, atp. 61,865-56 {2002).

8 Cautnrev Pipe Line LLC, 120 FERC 61,073, aL P 13, 30 (2007).
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38 Accordingly, the relevant precedent stands for the proposition that shippeys
cxpected to benefit from an expansion may share in the financial risk of such an
expansion. ITowever, where, as here, shippers who may not benefit from an cxpansion
arc required 1o bear financial tisk associated with such expansion, such shippers would be
providing a cross-subsidy to the Extension Pipeline shippers, which is inconsistent with
Commission policy. Whether the lixtension Pipeline provides suificient benefits to all
Lakehead shippers so as to avoid a cross-subsidy is considered further below.

. Beactids

39.  The partics disagree with respect 1o valne and certainty of the benelils that
Enbridge claims will flow to the Lakehead shippers as a resalt of ibe construction of the
Exlension Pipcline. Fnbridge asserts that these benefity will offset the “mimor burden” to
the Lakchesd mainline shippers, but Flint [lilis responds that the benefits Linbridge now
predicts largely repeat the claimed benefits associated with the previously-proposed
surcharge rejected by the Commission in the 2006 Settiement Ovder” Flint LLills further
argies that there are no changed circumstances that roquire a reversal of the
Commission’s ovder rejecting the previous settlement.

40,  Assiated above, Flint Hills contends that three of the [ive claimed bene it
{reduced pigging costs, reduiced fransit time, and reduced surcharges) assume that the
Lakehead system will achieve throughput levels made possible by LELP’s Southern
Expansion Praject that increased mamhne capacity to £.2 million bpd and was fonded by
a surcharge on Lakehead shipper rates approved in Docket No. OR06-3-000. Flint 1ills
observes that it did not oppose that project, in recognition of the overall system benefits
that would inure to all Lakehead mainline shippers, including Fhnt Hills. Flint Hills also
emphasizes thai Enbridge quantified essentially ail the bencfits claimed herc, including
reduced pigging costs, reduced transit time, nnproved quality, improved flexibility and
security, and the surcharge reduction, n its previous elford to require the Lakehead
mainline shappers to finance the Extension Mpeline project, s deseribed in the 2006
Settlement Order. In addition, emphasizes Fhint [Tlls, this proposal would require the
Lakchead shippers to subsidize a larger percent of the Extension Pipelinc’s revenue
requirements than did the previous similar proposal, *®

41.  Enbridge responds that, while some of the mechanisms for realizing incremeniat
benefits were established in the context of the Southern Expansion Project cascs, it
catthot achieve these benefits wilhowt the Bxtension Pipeline, Enbridge admits that

Y Flint (1ills cites Enbridge Energy, Limited Pavtnership, 117 FERC 1 61,279
(2006).

*® See Protest and Motion to [nfervene of Flint T1ills Resources, LP on Joint
Tetiion for Declaratory Order, November 16, 2007, ol 21-22,
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shippers on the previonsly-approved Expansion cxpressly agreed to bear the meremental
operating costs of that line, of which bateh pigging 1s a component. However, Enbridge
coniends that, by generating Incremental volimes on that expanded ling, the Exiension
Pipcline proposed here will reduce the lenpth of time when Linbiidge will require batch
pigging and thereby relieve the Lakchead mainline shippers of those costs.

42.  Enbwidge also asscrts that reduced transit thne on the mainline system will be o
divect resnlt of the incremenial throughput generated by the Exlension Pipeline. Further,
continues Enbridge, blint 11ils does not dispute {hat the existence of the Extension
Pipeline will make it possibte to improve the guality of crude moving on the Lukehead
and Mustang systems. However, Enbridge admits that Flint Hills would nol ncecssarily
share in this benefit.*

43, Lnbridge cantends that the Exlension Pipeline will provide Lakehead shippers
with additional flexibility and refiability by providing alternative routes into and out of
Chicago, Hiinow, and improved operational sceurity in ¢ase of outages on certain other
pipelines Tor LS, and Ontarfo refiners. Further, Enbridge asseris that the Bxtension
Pipcline adds the incremental throughput to trigger expansion of Line 6) above 400,000
bpd and potentially up to 1.2 mitlion bpd, and that is what will create the surcharge
benefit to Lakehead’s mainline shippers.

44, Fhint Hills submits (hat Enbridge is building the Uxtension Pipeline ahead of the
marlet, so the surcharges will distort the market by sllowing Enbridge to oblain a
compelifive advantage withont taking any risks or being ticd to minimum throughput
commitments. Enbridge responds thai il does not seek an unfait advantage, and no other
competing pipelines have expressed such & convexn, Enbridge asseriy that it is merely
responding to mutket demand by cresting additional capaeily.

45, Fliné Hills claims that Enbridge’s proposal lov freatiment of the surcharge revenue
as a “cost” rather than ag revenue is conlrary to the mechanics of a surcharge mechanisim.
Linbridge responds that its proposed treatment of the swrcharge/surcredit amounts for
FERC Form No., 6, Page 700 purposes allows thoe regulatory veporting to reflect the rate
treatment and avoid distortion of Page 700's comparison of costs and revenues,

46,  Finally, Flint Hills submits that theve are other ways that would allow Enbridge to
defer cost recovery in the early years without a subsidy. For example, Flint Hills asserts
thast, i the context of project-financed pipelines, a proposed Lariff ratc based on 85-
percent utilization represents an appropriate sharing of the risk of underutilization

* Responsc of Enbridge lincegy Company, Inc. and Enbridge Loergy, Limited
Partnership to the Motion to Intervene and Protost of Flint Hills Resources, 1P,
Becember 3, 2007, at 27, (“Although Fliat Llills would not necessarily share in this
benefit, there is no question that some Lakehead shippers would. ™).



20080587 -3Q038 VRRC PRY¥ (Unofficial} G4/07/2008
Docket No., OROE-1.000 £7

betwecn the pipeline and its shippers vather than shifting the risk 1o Lakehead maintine
shippers. Flint Iills also maintaing that the Commission previously allowed pipelines to
defer recovery of cosis during stavt-up neriods when full throughput is not available ™
Additionally, Flint Hills suggests that Enbridge could employ a lovelived rate {o reduce
the impact of undcrutilization during the early years and that it conld defer vecovery of
the depreciation expense until volumes increase, Flint Hills maintains that Enbridge
could scck throughput commiiments fram prospective Extension Pipeline shippers o
backstop he risk oMunderutilization,

47.  Enbridge replies that Flint Hills' proposal, to have Enbridge assume all of the risk
ol the Bxiension Pipeting is unrcalistic beeause, as a regulated entity, theve is no upside
potential in later years lor Bnbiidge. Enbridpe explains that deferving recovery of costs
to later years or levelizing depreciation would requine a waiver of the Commission’s
Opinion No. 154-B cost-of-service approach and would lead to decreasced net income for
the pipeling for a significant period, which wonld negatively impact its ability {0 proceed,
Enbridge states that it initially sought shipper volume commitinents for the Extenasion
Pipeling, bui the shippers were reluctant fo provide long-term volume commitingnds that
would lock them into 4 particular movement when other shippers would yetain the
flexibility to change volumes and destinations on a month-to~-month basis.

48, MW is clear from the arguments advanced by the parties that the alleged benefits
generally are speculative and appear to some degree dependent on future events over
which Enbridge dacs notl have full contral, such as the consirnetion or fack thereof of
other pipeline facilities, and 1ls ability to attract the volumes it projects. Fot cxample,
Enbridge admits that it cannot predict when or if the Extension Pipeline will achicve self-
sufficicney, 1.e., three consecutive yeurs of surpluscs. Al best, Entwidge can only state
that it 3¢ “highly likely” that the F.akehead mainkine shippers will recover the sarcharges
they would be required to pay, repardless of whether they actually will utilize the
Extension Pipeline, Further, as Flint Hills points oud, Enbridge assumes that another
pipeline will be built from Paloka to the U5, Guit Coast, but there is a nsk that any such
pipeline projeet could be delayed or abandoned if a competing pipeling is built.

Likewise, Flint Hills points out (hat several other potentially competing pipelines may be
vonstructed. In any cvent, the Commission ageces that it is unreasonable fo place the sk
of potential construction or non-construction on the Lakehead shippers, particularly in
light of the fact that not all such Lukehead shappers wall utiiize the Bxtension Pipeline. T
is telling that Eobridge could not obtain shipper commitmenis to provide the neccssary
support for construction of the Lxtension Pipehine, and it is unwilling o bear the Fnanciat
risk itself. LEnbridge’s proposal in this procecding represents a oross subsidy, despite its
claim that vavions benefits will acerue to the Lakehead shippers.

S Rlint Lills cites froguots Gas Transmission System, £.P., 52 FERC ] 61,091
{1950).
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. Conclusion

49.  This filing represents Inbridge’s second cffort to impose a surcharge on all
Lakeheuad shippers to finance the construction of facilities that it admits will not be used
by all such shippers. That flaw 1n the firet [iling has not been cured by this new filing.
Habridge tocuses on the Commission's siaternont i the 2000 Setilement Qrder that BELP
had not quantified the henelits it claimed,® and Enbridge attempts to provide such
evidence in this fillng. However, Flint Hills' objections (o that cvidence have meril, and
Enbridge siill fils to show that extracting a surcharge from the shippers on another
pipeline (at least one of which admittedly would not use the Extension Pipeline) to
finance the Fxtension Pipeline would be just and rcagonable.

50.  The Commission has ample authority to fashion rates and unique rate struglures in
appropriate cascs; however, the Commission stilf must delermine that those rates and rate
strclures arc just and reasonsble. T ths case, the Commiission cunhot conclude that the
surcharge Enbridge proposes to inpose on all Lakchead shippers is just and reasonable.
As discussed above, Commission precedent does not support the ruling that Enbridge
seeks, When a pipcline proposes to expand its Jacilities, 1l may, in appropriate
circumstunces, requite the shippers that will use the facilitics to bear some or alk of the
financial risk of the facilities. The potential cost/benefit relationship must be clear in
such instances. [n this case, Enbridge facks shipper commitments, and it is uncoitamn
when, i{ ever, the swcharges will be repaid W the Lakshcad shippers and whether the
“benefits” to the Lakehead mainfine shippers espressed by Enbridge will be realized.
Accordingly, the Commission denics the requesied dectagalory order,

The Commission grders:

(A)  The petition for a declaratory order is denied, as discussed i the body of
this order.

St Enbridge Lnergy, Limited Parinership, 117 FLRC § 61,279, at P 28 (2006).
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(B)  Plivra Infervenors’ motion o intervene and protest is denied, as discussed
in the body of this order,

B3y the Comunission.

(SEAL)

Kimberly D. Bose,
Scoretary.



