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BEFORE THE
| LLI NOI S COMMERCE COMM SSI ON

THE DEPARTMENT OF TRANSPORTATI ON
OF THE STATE OF ILLINO S, for and
on behalf of the People of the
State of Illinois,

Petitioner,

DOCKET NO.
T09-0018

V.
THE KANSAS CI TY SOUTHERN RAI LROAD
COMPANY and the UNION PACIFIC
RAI LROAD COMPANY,

Respondent s.

)
)
)
)
)
)
)
)
)
)
)
Petition to construct FAP Route )
310( I LL Route 255) near the )
Vill age of Godfrey, Madison )
County, Illinois, and to construct )
two grade separation structures to )
carry ILL Route 255 over and )
across the Respondents' mainline )
tracks at approximate UP m | epost )
251.5 )
Springfield, Illinois
Thursday, March 12, 2009

Met, pursuant to notice, at 1:00 p.m

BEFORE:

MR. DEAN JACKSON, Adm nistrative Law Judge

SULLI VAN REPORTI NG COMPANY, by
Carla J. Boehl, Reporter
Lic. #084-002710
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APPEARANCES:

MR. LAWRENCE D. PARRI SH

Speci al Assistant Chief Counsel
300 West Adans Street, 2nd Fl oor
Chi cago, Illinois 60606

Ph. 312/793-5737

(Appearing on behalf of the
Il 1inois Department of
Transportation)

MR. STEPHEN G. JEFFERY
THOMPSON COBURN

One US Bank Plaza, Suite 3200
St. Louis, M ssouri

Ph. 314/552-6229

(Appearing on behalf of Kansas
City Southern Railroad Conpany)

MR. JOE VON DE BUR

Rai | road Safety Speciali st
527 East Capitol Avenue
Springfield Illinois 62701
Ph. 217/557-1286

(Appearing on behalf of the
II1inois Conmmerce Conm ssion)

MR. ROY FARWELL

Cor porate Counsel

100 North Broadway, Room 5200
St. Louis, M ssouri

Ph. 314/331-0566

(Appearing on behalf of the
Uni on Pacific Railroad
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PROCEEDI NGS

JUDGE JACKSON: Pursuant to the authority
vested in me by the Illinois Commerce Comm ssion and
the State of Illinois, I will call Docket Nunmber
T09-0018 for hearing. This is a petition filed by
| DOT that involves Kansas City Southern and Union
Pacific Railroad.

Appear ances, pl ease. M. Parrish?

MR. PARRI SH: For |1 DOT, Lawrence Parrish,
Office of Chief Counsel. My address is 300 West
Adanms, 2nd Fl oor, Chicago, Illinois 60606, and ny
tel ephone number is (312) 793-5737.

JUDGE JACKSON: Thank you. M. Jeffery?

MR. JEFFERY: For KSC, Steven Jeffery, Thompson
Coburn, One US Bank Plaza, Suite 3200, St. Louis,

M ssouri 63101, tel ephone number (314) 552-6229.

JUDGE JACKSON: M. Farwell and Union Pacific.

MR. FARWELL: Roy Farwell, F-A-R-WE-L-L, 100
North Broadway, Room 5200, telephone number
(314) 331-0566, representing the Union Pacific
Rai | road.

JUDGE JACKSON: M. Von De Bur?

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705
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MR. VON DE BUR: Joe Von De Bur, Illinois

Commerce Comm ssion, 527 East Capitol Avenue,

Springfield, Illinois 62701, phone (217) 557-1286.

JUDGE JACKSON: Thank you. M. Parrish, do you

have witnesses

this afternoon?

MR. PARRI SH: Yes, judge, we have one witness

this afternoon.

Br own.

We only intend to call M. Kirk

(Whereupon the wi tness was duly

sworn by Judge Jackson.)

JUDGE JACKSON: You have the fl oor.

MR. PARRI SH: Thank you, Judge.

Kl RK BROWN

called as a witness on behalf of the Illinois

Depart ment of

Transportation, having been first duly

sworn, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY MR. PARRI SH:

Q M.

for the record.

Brown, will you please state your name

A My name is Kirk Brown.

Q Where do you work and what is your job

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705
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title?

A | work for the Illinois Department of
Transportation as a project support engineer.

Q Pl ease provide your educational background
and include any professional degrees you hold.

A | have a Bachel or of Science from Sout hern
Uni versity, Baton Rouge, Louisiana, and | am a
i censed professional engineer in the state of
I11inois.

Q And what are your job responsibilities with
| DOT?

A | manage the project support section which
enconmpasses railroads, utilities and | ocal agency
agreements and are true base through areas involved
in projects.

Q Are you famliar with the petition that was
filed by |DOT?

A Yes.

Q And what is your role in terms of the
project that is described in the petition?

A |'"ma |iaison between our design team and

the railroads to make sure that the railroads'

SULLI VAN REPORTI NG COVPANY
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concerns are addressed after we make our plan and
al so that the designers have the information that
t hey need.

Q Can you briefly describe what is the
subject of this petition?

A Yes, this is dual structures proposed over
Il1inois Rural Route 255 in Godfrey bridging the

Kansas City Southern and Union Pacific railroad

tracks.
Q And you said this involves dual structures?
A Yes, it does.
Q Ils that two grade separation structures?
A Yes, it is.

Q And in your opinion and in the opinion of
t he Department is this project inmportant to the state
and its citizens?

A It is an inportant project, yes.

Q And why is that so?

A It is in a growing area and it ties into
several projects that we have to get Illinois 255 on
up past north of Jerseyville, Illinois.

Q Is there a current estimte of how | ong

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705



10

11

12

13

14

15

16

17

18

19

20

21

22

this project will take place once it is initiated?

A | don't have the exact number. | believe
the estimate is two construction seasons.

Q And what is the current estimate of the
total cost of this project, do you know?

A It is $6.7 mllion.

Q What entity is responsible for payment of
the costs regarding this project?

A | DOT i s.

Q And what is the funding source of this

project?
A It is from federal funds.
Q Now, this project involving grade

separations, it also involves the two separate
rail roads, does it not?

A Yes.

Q And can you explain to the Comm ssion how
those two separate railroads are involved in this
project?

A There are three contiguous railroad |ines
goi ng beneath the structure as it is proposed. The

two lines to the east, as | understand it, are owned

SULLI VAN REPORTI NG COVPANY
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solely by Union Pacific. The third to the west is
owned solely by KCS, and then there is a fourth that
ties into the southern project limts, what | would
call the spur rail or spur track that connects into
that third that | understand is jointly owned by
Uni on Pacific and KCS.

Q And has |1 DOT had communi cations with both
rail roads regarding this project?

A Yes, it has.

Q Do you have any recollection of when the

first communi cation took place regarding this

project?
A | would say prior to 2003.
Q 20037
A Yes.

Q And has there been any objection by either
railroad regarding the terms and conditions of this
project?

A There have been engi neering issues that
were objected to, yes.

Q And they were objected to by both or just

one?

SULLI VAN REPORTI NG COVPANY
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A The coordination with Kansas City Sout hern,
they objected to the vertical clearance at first and
then relented in a |later letter.

(Wher eupon | DOT Group Exhibit 1
was presented for purposes of
identification as of this date.)

Q | show you what's been marked as
Petitioner's Group Exhibit Number 1, that were
attached to the petition, counsel. That consists of
a nunber of draw ngs. Can you identify for the court
what those draw ngs are?

A Yes, these are excerpts fromthe plans for
t he project.

Q And the project that you describe with the
dual grade separations, correct?

A Yes.

Q Have those plans been submtted to both
railroads?

A They have.

Q And have both railroads had an opportunity
to comment on those plans?

A Yes.

10
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Q

As far as you know has Union Pacific given

any revisions or offered any conments or

modi fications to the plans that you have proposed?

A

| don't know that they have offered

revisions. | know that that coordi nati on was done

prior to nmy being in this position. But approval of

the type,

size and | ocation plans was given by Union

Pacific prior to nmy taking this position.

Q

(Whereupon | DOT Exhibit 2 was
presented for purposes of
identification as of this date.)

| show you what's been marked as

Petitioner's Exhibit Number 2 which is also attached

to and part of the original filing. Do you recognize

t hat document ?

A
Q
party?
A
Paci fi c,
Q

A

Yes, this is the agreenent.

And this agreement is between |DOT and what

This is a joint agreement between Union
Kansas City and | DOT.
For the purpose of this project?

Yes.

11
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Q Woul d you turn to the signature page of
this agreement? | believe it is the second page or
the third fromthe back. And is this an executed
agreenment ?

A No, it is not.

Q Do you have any idea why the agreenment has
not been executed?

A No. To my know edge Union Pacific did make
comments and all of those were addressed in the
agreement and then it was sent to Kansas City
Sout hern and it was never signed or conmented on.

Q Do you know when it was sent to Kansas City
Sout hern?

A Approxi mately Septenmber of 2008.

Q And you have received no response from
Kansas City Southern since that tinme?

No.
Regardi ng the agreement ?

No.

o > O »

In your view do you know what the main
i ssues are that Kansas City m ght have with this
agreenment ?

12
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A Yes, | believe the main issue that Kansas
City Southern would have is that there was not room
provided in this structure for an additional rai
line to be placed in the future.
Q And as far as you know does that remain the
i ssue?
A That is still the issue, yes.
Q You nentioned earlier about an issue
regardi ng vertical clearance?
A Yes.
Q That i1ssue was brought up by Kansas City
Sout hern?
A It was.
Q Was that issue addressed?
A Yes. We did not change our design. Kansas
City Southern sent back documentation saying that
t hey woul d accept the footage cl earance.
(VMhereupon | DOT Exhibit 3 was
presented for purposes of
identification as of this date.)
Q | will show you what's been marked

Petitioner's Exhibit Number 3. And ask if you --

13
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MR. JEFFERY: Your Honor, | am going to object
to any reference to an Exhibit Number 3. There has
been no Exhibit 3 prefiled with the Comm ssi on. We
have no idea what docunent he is |ooking at.

JUDGE JACKSON: | was just |ooking for it
myself and didn't see it.

MR. PARRI SH: That is correct. That is because
it only came into nmy possession recently. | think
counsel can have a |look at it, but.

JUDGE JACKSON: Why don't we make sone copies
and take a look at it? M. Von De Bur, could you do
t hat ?

(Whereupon the hearing was in a
short recess.)

JUDGE JACKSON: Go ahead.

MR. PARRI SH: Actually, Judge, if | may.

JUDGE JACKSON: Go ahead.

MR. PARRI SH: Just for clarification, the only
page | really wanted copied was the letter that was
dated July 12, 2005. It happened to be appended to a
few ot her documents, but for purposes of this hearing

that's the only one | amreferring to.

14
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JUDGE JACKSON: Al'l right. Why don't you
continue with your questions?

MR. PARRI SH: Very good.

MR. JEFFERY: Your Honor, | would renew ny
obj ections. Can | make a record for that?

JUDGE JACKSON: Yes, sure, absolutely.

MR. JEFFERY: W object to any ongoing
reference to the 2005 correspondence. Under
Comm ssion's Rule 200.680, basically the document is,
gquote, irrelevant and immterial. As Your Honor
knows, relevancy in this case is framed by the issues
raised by IDOT in their petition. Clearly, on its
face Group Exhibit 1 attached to the petition is a
set of plans. On its face it says September 2008.
It was these plans which were transmtted to KCS in
an e-mail on November 12, 2008, requesting KCS,
guote, we appreciate an expeditious and thorough
review in order to try to meet our letting deadline.
And it was to these documents that KCS provided a
comprehensive response, which we will go into |ater.

That being the case, since the issues

framed by IDOT relate to these Septenber 2008 pl ans,

15
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how is a document from 2005 either relevant or
material to the issues which IDOT itself has framed?
And on the basis of that, we object to any reference
to that correspondence.

JUDGE JACKSON: All right. A good objection,
but I am going to let himcontinue with the
gquestioning and take the ruling under advisement.

Thank you. Conti nue.

BY MR. PARRI SH:

Q Very good. M. Brown, | show you what's
been marked Petitioner's Exhibit Number 3 and ask if
you recogni ze that docunent.

A | do.

Q And what is that document?

A This is a letter from Kansas City Southern
stating that they do not conpletely agree with the
pl anned vertical clearance, but they would grant a
one-time variance.

Q And had the vertical clearance been an
issue with Kansas City Southern during the formation
of this project?

A My understanding is that it had been and

16
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that this was a letter that resolved that issue.

Q Thank you. Can you please describe what
you believe to be the relative positions of |DOT and
Kansas City Southern that remain issues between the
parties as far as this project is concerned?

A My understanding is that Kansas City
Sout hern has objected to the basic scope of the
project that would have been included in the type,
size and | ocation plans, that they feel that we have
not received approval of those plans and they feel
t hat additional space should have been included for
an additional track.

Q So | DOT has sent the type, size and
| ocation plans to Kansas City Southern as far as you
know?

A Yes, we have.

Q Do you know when that was done?

A It was originally done in 2003. Severa
requests were made after that for responses, and the
summati on of those responses were in the 2005 letter.
Since -- nore recently we did send nore plans. I

identified them as type, size and | ocation plans but

17
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more accurately they were just prefiled plans. That
was last fall. And so, yes, that has been done.

Q And | believe it was your earlier testinmny
that this project was initiated on or about 20037

A Yes, yes.

Q And there have been ongoing intermttent
di scussions regarding the project since that time?

A Yes, there have.

Q And that there have been documents that
have gone back and forth in that period, correct?

A There have, yes.

Q And that the Petitioner's Group Exhibit
Number 1 which was appended to the conplaint is
merely the latest -- the | atest mani festations of
t hose plans, is that correct?

A It is, yes.

Q Is it your -- and as things stand now,

t here has been no response from Kansas City Southern
Rai | road regarding the agreenment that was previously
sent to them 1is that correct?

A That is correct.

Q Now, did |IDOT send those plans to Kansas

18
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City Southern Railroad or were they comunicated by
some other entity?

A | DOT sent them

Q And is it your reconmmendation that the
Comm ssion require Kansas City Southern Railroad to
execute and conply with the terms and conditions of
t he agreenment that was sent, as part of the
Comm ssion's overall approval of this project?

A Yes.

MR. PARRI SH: | have no further questions.

JUDGE JACKSON: M. Jeffery?

MR. JEFFERY: Thank you, Your Honor.

CROSS EXAM NATI ON

BY MR. JEFFERY:

Q M. Brown, | would like to direct your
attention to, | believe it is marked, Exhibit Nunber
3, the 2005 letter. What was the date of the TS&L, |
guess, is the acronym or the set of plans that that
| etter was in response to?

A Is it okay if | |look at my notes?

Well, do you know off hand?
A Off hand it was |ike maybe summer of 2003.

19
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Q Did you know that for a fact or --

A | have seen correspondence in the file.
That's the only way | know. That preceded nmy being
in this spot, this position.

Q When did you assume your position with

respect to this project?

April of 2006.
Oof 20067
Yes.

Who had your position before then?

> o > O >

Gwen Logemann.

Q And where is Ms. Logemann? |s she
currently enployed with | DOT?

A She is, yes.

Q In what office and in what capacity?

A She is currently the M ssissippi River
Bridge Coordi nator -- Programmer, | am sorry, is her
actual title.

Q Was she available to attend this hearing

t oday?
A | don't know.
Q Do you know of any reason why she coul dn't

SULLI VAN REPORTI NG COVPANY
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have been available to attend this hearing today?

A | do not.

Q | would like to direct your attention to
January 7, 20009. Did you attend any neetings that
day with KCS?

A Yes.

Q What was the nature of that meeting?

A We met to discuss this project to see what
i ssues remai ned for KCS and they were prohibited from
signing this agreement.

Q How did that meeting come to be arranged?

A There were a series of attenmpted -- by
e-mail both from central office and nyself, we
attenpted to contact various parties at KCS to ask if
t hey had any issues with the agreement, to find out
what those were. And out of that back and forth we
deci ded to have a neeting. | don't recall who
initiated the neeting.

Q Could it have been KCS, a request from ne
to you to set up the meeting?

A It could have, yes.

Q You just don't recall?

21
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A Not off hand, no.
Q Do you recall on November 7, 2008, six
weeks or so prior to that neeting, transmtting a set

of TS&L for this project to KCS?

A | do, on or about that tinme, yes.

Q What did you do to do that?

A | am sorry?

Q What did you do to acconplish that?
A To accomplish that?

Q Yes. | mean, what happened on or about
November 127? \What did you do?

A | scanned in the project documents and
transmtted them

Q VWho did you send those to, do you recall?

A No, | don't recall off hand.

Q Did you ever get -- and was it fair to say
in your e-mail you requested a thorough and
expedi tious review of those plans?

A That was not nmy wording. That actually

came fromcentral office, | do recall
Q But that was the nature of the request nmade
to KCS?

22
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A It was, yes.

Q Did KCS ever provide a response to that
e-mail? In other words, did you receive |ike for
exanple a list of 20 questions or 20 issues?

A Not -- as | recall, not until after a
meeting date had been set. Now t hat you mention it,
| do believe that KCS requested the meeting. And
then we had several attenpts to find out what you
guys wanted to discuss at the meeting, to be honest.
And then shortly prior to the neeting KCS did provide
a list of what the design issues were.

Q And were those issues discussed at the
meeting?

A They were, yes.

Q Who all attended the meeting, do you
recall ?

A As | recall, yourself, Dave Reeves, Paul
Fetterman who was with KCS.

Q VWho attended for | DOT?

A For IDOT | did. W had one of our SAAG
| egal counsel who was -- Stan Morris was his nane.
Not our consultant but our designer who is working

23
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with our consultants, Art Waltfield (sp). Wy

supervi sor

who is the project support engi neer Jeff

Keirn, and we had a | and act representative who |

believe was M ke Ml ar (sp).

Q

You nmentioned an outside consultant. Was

an outside consultant used by IDOT for you to devel op

t hese drawi ngs?

A

> O > O

Q

Yes.

Who was that?

KI'i ngner .

How do you spell that?
K-L-1-N-G N-E-R.

What was Klingner's role with respect to

t he project?

A
Q
A
Q

contractor

They were to devel op the pl ans.

Did they have any subs for anything?

Not to nmy knowl edge. That's nmore than | --
To your know edge did | DOT use any ot her

s on this project, for exanple to do

utility work?

A

Q

In the devel opment of the plans?

Or any aspect of the project up to this

24
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date?

A Not for the design, no. The utilities are
a separate entity.

Q Do you have any know edge about any outside
contractors or consultants being used by IDOT to deal
with the utility issues?

A Yes, | do.

Q VWho is -- what do you know?

A | would say we have, let's see, Oates and
Associates is one of the consultants we have

currently under contract to help us. W have them as

a utility coordination consultant, but it is not from
our design unit. It is a conpletely different shop
than us that do the utilities.

Q What are Oates and Conpany?

Oat es and Associ ates.

How do you spell Oates, do you know?
O A-T-E-S.

Where are they |ocated?

They have an office in Collinsville.

o >» O > O >

And what is their specific function with

respect to this project?

25
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A They will be utility coordinators to make
sure that the utilities that are in the areas are
included in the plans, that basically that the design
teamis aware that the utilities are there and that
we can coordi nate any noves, if necessary.

Q Thank you. Goi ng back to the January 7
meeting, was there in your opinion a discussion of
the issues which KCS had provided?

A Yes, there was.

Q Was there any resolution at the neeting
with respect to any of those issues?

A Yes, several issues were resolved at the
meet .

Q Would it be fair to say there were a few
i ssues which weren't resolved at the meeting?

A Yes.

Q What issues were not resolved, if you
recall ?

A There were only, as | recall, maybe two but
the most significant one was the fact that there was
no provision for an additional track of KCS.

Q Did you ever -- did IDOT ever receive any

26
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additional information from KCS concerning the
potential for adding an additional track?

A Do you nmean subsequent to the meeting?

Q Yeah, subsequent to the meeting.

A Yes, we did, recently.

Q For exanmple, on February 13 | believe you
received a packet with a letter and a drawi ng?

A We did, yes.

Q What did the |etter and the drawi ng consi st
of, if you recall?

A It was a revision to our design posed by
KCS to, instead of presenting the slope wall as we
currently have it, they proposed on that side to have
a retaining wall and then | eave room for an
addi ti onal KCS track.

Q Has | DOT had the opportunity to review and
provi de comments back to KCS concerning that?

A It has been reviewed. We have not had an
opportunity to reply to it.

Q Do you anticipate I DOT making a reply?

A Yes, | do.

Q If so, when?
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A | would anticipate within the next three
weeks.

JUDGE JACKSON: How many weeks?

A Thr ee.

Q Do you have any information that's
avail able as to what the reply could consist of?

A | don't believe the reply will be favorable
only because of basically the issues that were aired
at the meeting is that we believe that KCS did in
fact approve the type, size and | ocation plans as
early as 2005 and the design was conpl eted based on
t hose and that thereby no revisions to the plans
woul d be necessary for an additional track.

MR. JEFFERY: | think that's all | have right
now.

JUDGE JACKSON: Thank you. M. Farwell?

MR. FARWELL: Just one clarifying thing.

CROSS EXAM NATI ON

BY MR. FARWELL:

Q This bridge is for a brand new road, isn't
it? There is no existing road already there; this is

replacing a grade crossing or something |ike that?
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A This is for a new route, yes.

JUDGE JACKSON: | am sorry, what was the
answer ?

A Yes, this is for a new roadway.

MR. FARWELL: That's all | have.

JUDGE JACKSON: Thank you. M. Von De Bur?

MR. VON DE BUR: | have no questions, Your
Honor .

JUDGE JACKSON: | have a coupl e.

EXAM NATI ON

BY JUDGE JACKSON

Q Is the -- are the federal funds, $6.7
mllion project costs, at risk beyond fiscal year
20097

A Yes, they are.

Q So the letting would preferably occur
before June 30, 2009, or the funds would be |ost?

A Yes. Well, it is tentatively schedul ed for
June 30. We haven't |ooked at noving it up, but that
is the |ast day that we could let it and still retain
t hat fundi ng source.

Q If you know, from the January and February

29

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705



10

11

12

13

14

15

16

17

18

19

20

21

22

meeti ngs or discussions, has the issue of vertical
cl earance been resolved?

A Yes, | would say vertical clearance has
been resolved. That has not been contested. I
believe KCS has stuck with the conclusion of the July
2005 letter that they would accept the vertical
cl earance.

Q Again if you know, based on the January and
February meetings and discussions, have the utility
i ssues been resol ved?

A The utility issues have been addressed. W
have utilities that we know have to be noved. W are
in the process of conmpleting agreenments with some of
those utility conpanies. But as far as the State is
concerned, those issues are resolved.

Q The maj or unresolved issue remains the
gquestion of provision for an additional track?

A Yes, sir.

Q And that's the issue that |DOT has yet to
get back to the railroad, KCS, about, correct?

A Yes, and reply to that letter.

Q And you say three weeks?
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A

Q

Yes.

s there an issue of easements outstanding

in this case? 1In reading the petition |I couldn't

tell.

MR. FARWELL: | can address that.

JUDGE JACKSON: Okay, sure.

MR. FARWELL: The railroads early on took the
position that, until the engineering details were

wor ked out,

properties.

separate earlier-filed proceeding condemnati on

they didn't want to voluntarily provide

| DOT went ahead and secured in a

aut hority for the plans as they stood at that

And so that's kind of where we are right now.

JUDGE JACKSON: All right. So that issue

in front

of

us here, correct?

MR. FARWELL: Right.

JUDGE JACKSON: Fair statement?

MR. FARWELL: Uh- huh.

JUDGE JACKSON: All right. M. Parrish,

foll ow-up?

time.

any

MR. PARRI SH: Only, Judge, to ask for Group

Exhi bi t

1

Exhi bit 2 and Exhibit 3 be entered
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the record.
JUDGE JACKSON: All right. Any objections to
Exhibit 1, the plan excerpts?
MR. JEFFERY: No.
MR. FARWELL: No, Your Honor.
JUDGE JACKSON: Exhi bit Number 2, the draft
pl an agreenent, any objections?
MR. JEFFERY: No.
JUDGE JACKSON: You are still going to maintain
your objection on 3, | would assunme?
MR. JEFFERY: Yes.
JUDGE JACKSON: | think we are going to keep
t hat under advi sement. | think we are getting
t ogether again in this case shortly after three weeks
is up. So | will keep that one under advi senent.
(Wher eupon | DOT Group Exhibit 1
and Exhibit 2 were admtted into
evi dence.)
Any nore witnesses in this?
MR. PARRI SH: No, Judge, the Petitioner rests.
MR. JEFFERY: Your Honor, | did have a couple

foll ow-up questions in response to your questions.
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JUDGE JACKSON: Sure, go ahead.
RECROSS EXAM NATI ON

BY MR. JEFFERY:

Q M . Brown, you testified concerning the
utility issues, that they had been resolved?
A | would say, yeah, | would say fromthe

State's perspective they are resolved. We were
acquiring agreements with those utility conpani es.

Q What were the utility issues that you are
referring to?

A There are about four, | believe, fiber
optic lines that run parallel to the railroad tracks,

| believe, on the KCS side.

Q Any other utility issues?

A That | am aware of, not off hand. W do
have -- we have Oates and we have the utility section
t hat obviously does those, but | don't have a |ist of

any outstanding issues that have to be addressed.

Q You indicated that these issues have been
resolved fromthe State's perspective. Do you know
when they were resolved? Like a nonth ago, two

mont hs ago?
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A Earlier this month we had a meeting on site
regarding the fiber optic lines. The State's plan
was to put a retaining -- not a retaining wall, a
sheaf piling which is to project the |location of the
cl osest fiber optic line to the railroads, and then
have it moved over. Thr ough coordi nati on of the
railroad at that meeting we decided that that is not
a viable option and the line m ght be abandoned in
pl ace and noved further in place.

Q The fiber optic line will have to be
abandoned?

A The line closest to the tracks.

Q Whose fiber optic line is that?

A MCI .

Q You say it is going to be nmoved to a
different | ocation?

A It is supposed to be nmoved farther away
from the tracks.

Q What's the linear |length of the amount of
fiber optic cable that is going to have to be
rel ocated, do you know?

A | believe the nunmber | heard was about 1800
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feet?

Q Do you have any idea what the cost is to
rel ocate fiber optic cable?

A It is very expensive. | think probably one
estimate was $30 a foot.

Q | guess nmy next question is if you take $30
a foot times 1800 feet.

JUDGE JACKSON: | went to | aw school on that.

Q You should know that off the top of your
head?

SPEAKER: 54, 000.

MR. JEFFERY: | have no other questions at this
poi nt .

JUDGE JACKSON: Boy, that's awful | ow. | am
going to ask one nore question real quick and then |
will give everyone el se one nmore shot.

RE- EXAM NATI ON

BY JUDGE JACKSON

Q We were involved in a separate proceeding
this nmorning, T09-0015, a sonewhat related project in
that they are both in Madi son County, Godfrey,

Il'linois. What distance -- give me an idea of where
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this location is for the overpass conpared to the
Route 111 work involved in the other case.

A This location is slightly south and east of
the Illinois 111 project where it crosses or where
t hose structures cross over 111. And | would say it
is a distance of less than a mle.

JUDGE JACKSON: Thank you. Anyone el se have
anything for M. Brown?

MR. JEFFERY: No, sir.

MR. FARWELL: | have a question on the funding
i ssue.

RECROSS EXAM NATI ON

BY MR. FARWELL:

Q | don't get involved in funding nyself, but
your understanding is that if the letting doesn't
happen by June 30, that the funds are lost or that it
iIs just possible that they could be |ost?

A This project will not be able to go forward
on the federal funding. The plans are prepared, the
project is ready to be built, but if it cannot be
awarded in this fiscal year, then we would not have

t hat same funding source avail abl e.
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MR. FARWELL: That's all.
JUDGE JACKSON: Thank you. All right.
M. Parrish, do you rest?

MR. PARRI SH: Yes, Petitioner rests.

JUDGE JACKSON: Thank you. M. Jeffery,

anything for the railroad today?

MR. JEFFERY: Yes, we have a witness and sone

docunments.

JUDGE JACKSON: And your witness is here.

MR. JEFFERY: Yes, M. WIlliam Fl eis.
(Whereupon the wi tness was duly
sworn by Judge Jackson.)

WLLIAM J. FLEI'S
called as a witness on behalf of Kansas City Southern
Rai | road, having been first duly sworn, was exam ned
and testified as follows:

DI RECT EXAM NATI ON

BY MR. JEFFERY:

Q For the record could you state your nanme

and address.

A WIlliam Joseph Fleis, F-L-E-I1-S. Home

addr ess or busi ness address?

37

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705



10

11

12

13

14

15

16

17

18

19

20

21

22

Q Busi ness address is fine.

A Design Nine Incorporated, 11166 Tesson
Ferry Road, Suite 100, St. Louis, M ssouri 63123,
of fice nunber (314) 729-7600.

Q Coul d you go over your educati onal
background?

A | received a BS degree, a Bachel or of
Science Degree in civil engineering fromthe
Uni versity of M ssouri at Rolla 1976.

Q Coul d you go offer your enmployment history?

A 1976 | was hired by the M ssouri Pacific
Rai | r oad. | worked in the construction depart ment
for ten years until 1986, at which time with the
merger of the Union Pacific Railroad with the
M ssouri Pacific Railroad | was part of a partnership
that formed Design Nine Incorporated. Since 1986
Design Nine Incorporated has performed engineering
services for railroads and related industries only.

Q During the time you attended the University
of M ssouri - Rolla did you co-op with any railroad?
A Yes, | did, Mssouri Pacific Railroad.

Since '72 through "76 | co-oped with them,
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internshi pped with them

Q And what basically did you do during those
peri ods of internships?

A Engi neering services with the railroads.

It would be railroad surveying, plan preparation,
document preparation related to railroads.

Q During the period of time you were enpl oyed
by MoPac what was the nature of your job duties?

A Desi gn engi neer . | worked in their
construction departnent designing projects, track
rel ated projects, alignment, horizontal and vertical
al i gnments, docunment preparation with regard to
specifications, field surveys and project nonitoring
of numerous construction projects ranging from auto
unl oading facilities, trailer unloading facilities
and the like, and track projects, track-rel ated
projects, track sidings, main lines, relocations.

Q Have you ever had occasion to review
desi gns prepared by others for railroad overpasses or
hi ghway over passes?

A Yes.

Q Over railroads?
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A We presently are under contract with the
Kansas City Southern Railroad Conmpany to perform
revi ew of highway overpass projects as they relate to
t heir design guidelines. Kansas City Sout hern has
publ i shed gui delines for over passes/under passes
across their right-of-way.

Q How many years of experience, of
prof essi onal experience, would you say that you have
in dealing with railroad design issues?

A Well, | am not a professional engineer, so
| don't want to m sinterpret that. But -- ask the
guesti on again.

Q How many years of experience do you have
dealing with railroad design issues?

A Since nmy full time enmploynment in 1976.

Q VWhich is over 30 -- alnost 33 years?

A Thirty-three years, correct.

Q Woul d you consider that know edge and
experience you have specialized?

A Yeah.

Q Equi val ent to what a normal civil engineer

woul d have or is it above and beyond that?
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A A civil engineering degree educates one on
all aspects of engineering in the civil field.
Unfortunately, nost of our colleges do not offer
railroad related courses. There is a select few. A
general civil engineering degree, BS degree, does not
expose one to railroad engineering issues. But in ny
time in doing railroad engineering services, | have
been exposed to numerous design issues, whether they
be track-related, facility-related and indicates a
review in overpasses for railroads.

MR. JEFFERY: Your Honor, at this point we
woul d offer M. Fleis as an expert in railroad design
I ssues.

JUDGE JACKSON: Any obj ections?

MR. PARRI SH: No obligation.

MR. VON DE BUR: No, sir.

BY MR. JEFFERY:

Q Are you famliar with a proposed FAP Route
255 project in Madison County, Illinois?

A Yes, sir.

Q How are you famliar with it?

A We were placed under contract with the
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Kansas City Southern Railroad to perform a review of
| - 255 over pass plans dated September 2008. Prior to
that we were aware of the project because of our
i nvol vement with the Route 111 project which is just
up the road fromthis project. But the Route 111 was
a separate project versus this. W were contracted
specifically to review these plans on behalf of the
Kansas City Sout hern.
(WMhereupon KCS Exhibit 1 was
presented for purposes of
identification as of this date.)

Q | would like to direct your attention to
what's marked KCS Exhibit 1, and | have previously,
Your Honor, given you copies of all of these exhibits
and | have a couple extra copies here for counsel.

M. Fleis, can you identify for the
record Exhibit Number 1?

A Yes. It's an e-mail that began with an
e-mail fromnmyself to M. Srikanth Honnur. He is
with the KCS Railroad.

Q What is his position at KCS, do you know?

A He is director of track and bridge design
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for the Kansas City Railroad. And on Decenber 29 |
sent himan e-mail in regards to his request for us
to review the Septenber 2008 |-255 overpass pl an.

Q The Septenber 2008 over pass plans that you
are referring to, is that the sanme docunent as
reflected in IDOT's Group Exhibit 1 that was attached
to their petition?

A Show me that exhibit.

(Pause.)
Yes, pre-final plans Septenber of 2008.
Because | always go by the dates on drawi ngs to
review them

Q What was the purpose of your sending this
e-mail to M. Honnur?

A | had been requested to do a quick
prelimnary review. There was an issue with Kansas
City Southern giving us authority to proceed. You do
not work for the Kansas City Southern without a
purchase order or you risk not being paid. So we had
to wait for our purchase order to come in before we
could do anything on services. But we knew the

meeting on January 8 was forthcom ng, and M. Honnur
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asked for an expedited review of those September 2008

pl ans based on their design guidelines. So |ooking

at their design guidelines, | came up with a list of
20 -- | am sorry, 16 issues in relation to the set of
plans | reviewed.

Q And what did you do with this list of 16
I ssues?

A | forwarded themto M. Srikanth Honnur on
December 29, 2008.

Q | would like to direct your attention to
| tem Number 8 on your e-mail. Could you read what
|tem Number 8 is?

A "No provisions have been provided for a
future KCS track, and the service road to the west of
the KCS track. This requires a m ninmum of 45 feet
(20 foot plus 25 foot) fromexisting track center
line to near face from near pier."

Q You testified about a January 7, 20009,
meeti ng. Did you attend such a meeting?

A Yes, sir.

Q Who el se attended the neeting, if you can
recal | ?
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A Well, on behalf of the KCS it was M. Paul
Fetterman, M. Srikanth Honnur, M. Stephen Jeffery,
and | remenber M. Kirk Brown. | remenmber Gwen
Logemann com ng | ater, but unfortunately | do not
remember all the other names from the | DOT
engi neering folks that were there. | just don't
remember all their nanmes.

Q What was the general substance that was
di scussed at that meeting? Was it your list of 16

i ssues?

A We did go over them Yes, we did. We went

over them and we di scussed, not at |ength, but some
were easy to accommpodat e. Ot hers were going to be
t aken under advi senment by |IDOT, and there was much
di scussion on the future track provisions for this
over pass. We spent quite a bit of time on it, but
not hi ng was resolved at the nmeeting. And | jotted
down some of the answers, subsequently received a
reply from I DOT regarding that meeting, answered

t hose questi ons. But the bulk of that meeting was
the concern of no provision for a second track for

KCS.
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(WMhereupon KCS Exhibit 2 was
presented for purposes of
identification as of this date.)

Q | would like to direct your attention to
KCS Exhi bit Number 2. MWhat is that docunment?

A This is a response from M. Kirk Brown
regarding the issues we discussed at the January 7
meeti ng.

Q And there is a docunment attached to the
e-mail that's captioned KCS Railroad Questions, is
t hat correct?

A Yes, there is a docunent. It was an e-mail
fromKirk Brown to -- it went to M. Srikanth Honnur
dated January 26, 2009, and it referenced our neeting
of January 7, 2009, basically addressing the issues
raised in my prelimnary review.

Q | would like to direct your attention to
|tem Number 8 on the attachment to M. Brown's
e-mail . Do you see where | am tal king about, Item
Nunmber 87?

A Yes, sir.

Q Coul d you read Item Nunber 8 and then can
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you read I DOT's response?

A Item 8 is "No provisions have been provided
for a future KCS track and a service road to the west
of the KCS track. This requires a m ninmum of 45 feet
( 20 plus 25 feet) fromexisting track center line to
near face of near pier."

Q And is there an I DOT response?

A There is.

Q What does it say?

A "1 DOT cannot acconmpdate a future track."

Q Was there any explanation provided beyond
that in this document, why they could not accommodate
a future track?

A | am not aware of it.

Q Have you ever had any subsequent
communi cations with I DOT concerning an expl anati on of
why they cannot acconmodate a future track?

A No, not as to why they cannot accompdate.
The only thing, | did have a phone conversation with
Kirk Brown when | had a question about the, | believe
it was, the new drawi ngs he sent nme, and | suggested

have you had a chance to respond to the letter, which
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we are going to get to later. Kirk said it hasn't
been responded to yet. But | did have a conversation
with Kirk in that regard.
(VMhereupon KCS Exhibit 3 was
presented for purposes of
identification as of this date.)

Q | would like to direct your attention to
KCS Exhi bit Number 3.

A Yes, sir.

Q Can you identify that document?

A It's an e-mail, | think since | had been --
no, it is an e-mail from nyself to Kirk Brown copying
Sri kanth Honnur, Stephen Jeffery and Paul Fetterman,
asking M. Brown as to when our office may receive a
revi sed set of 1-255 overpass plans reflecting the

items discussed during our meeting of January 7,

2009.
Q When did you send that e-mail ?
A February 13.
Q Oof 20097
A Yes, sir.
Q

Have you ever received a response to that?
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A Yes, | have got information from Kirk on
t hat set of plans.
Q When did you receive that?
| don't have the e-mail.

A
Q Was it very recently?
A

You know, |'ve got it in nmy file. I f you
give me a mnute, | will attenpt to answer that
guestion as best | can.

Q Well, let's just nmove on. We can clarify
t hat .

A | did receive information from Kirk on the
set of 1-255 overpass plans, yes.

(Whereupon KCS Exhibit 4 was
presented for purposes of
identification as of this date.)
Q | would like to direct your attention to
what's mar ked KCS Exhi bit Nunber 4.
A Yes, sir.
Q And there are two attachments to that, a
| etter and an engi neering drawi ng. Can you identify
t hent?

A It's a letter dated February 13, 2009,
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prepared by Thonmpson Coburn.

Q Who is it addressed to?

A Addressed to Kirk Brown of |DOT from
yoursel f, Stephen Jeffery, author of the letter.
Attached to it is an exhibit prepared by our office
depicting a future KCS track within the elevation
view of one of the ramps of the I-255 overpass, one
of the structures, | should say, one of the

structures.

Q Did you prepare this drawing of this cross
section?
A Yes, | did. Our office prepared it.

Q What did you base this draw ng on?

A M. Sri Honnur sent nme an electronic copy
of a particular sheet within a set of draw ngs that
we then, using Auto cad, added a future KCS track to
create this electronic exhibit. So it started with a
mar ked up plan that | received from Sri kanth Honnur
at issuance. And we cleaned it up to make it nore
prof essi onal | ooking for submttal purposes.

MR. JEFFERY: At this time | am going to -- can

| get this marked as an exhibit? It will be KCS
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Exhi bit Nunmber 9.
(WMhereupon KCS Exhibit 9 was
presented for purposes of
identification as of this date.)
BY MR. JEFFERY:
Q M. Fleis, | would like to direct your

attention to what's marked KCS Exhi bit Nunber 9.

A Yes.

Q Do you recognize this document?

A Yes, sir.

Q What is this?

A It's an exhibit our office prepared at the

request of the Kansas City Southern to indicate a

future KCS track in elevation view beneath the |-255

over pass.
Q Let nme give you this large one which is
mar ked as Exhi bit Number 9. | would like to ask you

a series of questions about Exhibit Nunber 9.

A | want to say it is dated 2/12/09 and it is
our drawi ng nunmber 09007, "our" meaning Design Nine
drawi ng number .

Q And it would be fair to say this is just an
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enl argenment and it is in color of the attachment
whi ch was appended to the February 13 letter that
went to | DOT, correct?

A Correct. Was their attachment eight and a

half by eleven or was it eleven by seventeen?

Q It was the attachment to Exhi bit Nunber 4.
A Okay.
Q In other words, Exhibit 9 and the

attachment to Exhibit Number 4 are the same docunent;
this is just a bigger version?

A | would agree with that, yes, sir.

Q | would like to direct your attention to
Exhi bit Nunber 9. Coul d you indicate on that draw ng
where the western concrete slope wall is |ocated?

A The western concrete slope wall, it is
identified as concrete slope wall on the right-hand
side of the draw ng.

Q Do you have a col ored pen?

A | do not.

JUDGE JACKSON: Bl ue?

Q Could you draw a circle around the term

"western concrete slope wall" and then draw a |ine
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out to the right-hand margin and | abel that as A?

A Label it as A?

Q A.

A A, yes, sir.

Q | would like to direct your attention to
t he span, the proposed spans, across the top of the
over pass. Could you show me where the third span is?

A | believe -- | don't have the plans, but |
believe the third --

Q That's on Exhibit 9.

A Yeah, | believe span three is the western
most span for this bridge.

Q | think based on your understanding could
you draw two vertical lines which indicate the east
and west edges of the span nunber three?

A Well, a span --

Q Appr oxi mat el y?

A A span is going to end in the m ddle of
that pier and it is going to go to your bearing seat
over here at the abutment itself. So it would be
these two |lines here for span three.

Q | would like to direct your attention again
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to Exhibit Nunmber 9. Where is the western abutment?
A The western abutment would be right here.

Q So would it be fair to say the right hand

of the western nost vertical line is at the end of
the -- is at the eastern side of the abutment?

A Well, it is the end of the beam for span
three. This whole thing is an abutnment. But you

have got a bearing seat right here. But for
practical purposes that's alnmst the west edge, or
t hat woul d be the east edge of the west abutment for

what we are tal king about, yes.

Q |s Exhibit 9 depicting any H piles?

A It depicts 14-inch diameter metal shell --
no, metal shell piles. It is cut off here, yeah.
Okay. It depicts 14-inch metal shell -- | can infer

that it is piles because it is the same thing under
this Bin 3.

Q That's commonly known as an H pile?

A Well, in this case these are round piles.
These are round ones versus H pile shaped |ike an H
These are actually circunferential, 14-inch piles.

Q What is the purpose of the round piles?
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A

To support either a footing or in this case

it is supporting an abutment, the west abutment, for

proper support.

Q

termis,

Could you draw a circle around where the

you saw before, where the sheet piles were

and then draw a line out to the right margin and

| abel that

A
Q
A

Q

B?
B?
B, yeah.
Yes, sir.

Al so, again directing your attention to

Exhi bit Nunber 9, do you see a red -- a structure

shown in red and | abel ed "permanent retaining wall"?

A Yes, sir.

Q Where is that | ocated?

A Wthin span three east of the west
abut ment .

Q And what does that structure represent?

A Well, if one was to renove the materi a
beneath the concrete slope wall, you would still have
mat eri al under and around the west abutment. \When
you create a vertical face in soil, you need a
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retaining wall to retain it, to keep it in place.
Because understand, you have got highway | anes com ng
up here and all this dirt, you have got to retain it

when you don't have a sl ope wall

Q Based on your experience have you ever
encountered permanent retaining walls |ike that?

A | have seen them vyes, sir.

Q Wher e?

A Powder River Basin, the Burlington Northern
Uni on Pacific joint tracks -- or not joint tracks,

t he Powder River Basin tracks.

Q Again referring your attention to Exhibit 9
and again that's span nunber three, |ooking at that
the best as you can tell, what's the approxi mate
hori zontal distance between the near pier and the
west ern abut ment ?

A It is not dinmensioned here, but from what |
remenber of the drawings, it is in the 51-foot range.

Q So that would be approximately the distance
bet ween the two vertical blue lines you drew?

A Approxi mately, yes, sir.

Q Could you draw a dotted line in between
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t hose two blue |lines?

A Up here?

Q Yes, that's fine. And then draw an
arrowhead at each end?

A Yes, sir.

Q And then | abel what you believe to be the
approxi mate di stances there.

A | am just putting 51 foot plus or m nus.

Q And what's the basis for saying that's
approximately 51 feet plus or m nus?

A Well, the plans specifically call out a
di stance from center of this near pier to the bearing
seat at this west abutment, and it was 51 feet center
to center of variance.

Q So you derived that 51 feet plus or m nus
based on your review of |IDOT's Septenmber 2008 pl ans?

A | didn't review their span lines. That's
not my purpose. But | just noticed it on the plans.

Q Again referring to Exhibit Number 9, in
your experience what is the KCS m ni mum cl earance
requi rement at overpasses to operate and maintain a

single track?
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A According to their current -- | am sorry,
according to their May 2006 design guidelines for
over passes, the mnimum site clearance is 18 foot
that they wish to have to a near pier.

Q And the term near pier, again referring to
this Exhibit Number 9, where is the near pier
| ocat ed?

A Well, in this exhibit fromtheir existing
track, okay, that would be the near pier.

Okay.

A From the future track --

Q Since the record can't pick up the word
"that," can you draw a line from the near pier down
to the bottom of the docunment and | abel that "near
pier"? Just draw a line | abeling where the near pier
is |ocated.

A Okay, but you have to let ne clarify.

Q Sure.

A That would be the near pier to either the
existing KCS track or the future KCS track. | mean,
that's the near pier, because it is stated in KCS

gui delines that their m nimum cl earance is 18 foot to
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a near pier. Their book says 18 feet.

Q I n your opinion based to a reasonable
engi neering certainty, is there sufficient distance
in the proposed overpass structure shown in Exhibit
Number 9 which is based on IDOT Group Exhibit 1 to
accommodate a possible future KCS track?

A | have to clarify nmy answer. You notice
this shelf steel pile. It is indicated as being
pl aced on the battern which means an angle. | don't
know the angle of that pile. | don't know how far it
extends east of the west abutment. So not knowi ng
that, | don't know where one could build a permanent
retaining wall. Because unl ess the retaining wall
was designed in accordance with the design of the
bridge, | don't know if the retaining wall -- until

you know where that H pile is, you don't know where

to place that retaining wall to where it will not
interfere with that Hpile -- | am sorry, the steel
pile.

But in 51 feet, based on what the KCS
woul d accept clearance-wise -- and let nme clarify

that, they are asking for 24 foot to build the track.
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That | eaves you 27 feet nore or less fromthe west
abutment to accommodate that steel pile, okay. But |
don't know where that steel pile is going to end up.
And until you | ook at the design of that H pile, you
don't know how much space is available here, with the
bridge in its current design, okay.

Does that answer your question?

Q Again |l ooking at Exhibit 9, if you were to
assume that the round pile, you know the battern,

t hat was not an issue and the retaining wall was
built, would there be sufficient room just assum ng
t hat --

A Let me clarify that. If this metal shel
pile was placed vertically, there would be ample --
there should be anmple roomto put a -- to |eave a
space for a track with the retaining wall. Yes, to
answer your question.

Q Again referring to Exhibit 9, do you see
shown in red there is a | abel that says "Future KCS"?

A Yes, sir.

Q Underneath the third span? What does that

represent?
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A The purpose of this exhibit was to indicate
where a future KCS track could be placed under the
structure as it is presently designed.

But | want to point sonmething out,
t hough, as part of this exhibit. This was suggested
by KCS's Sri Honnur, a suggestion to reduce the
m ddl e spans by five foot, the reason being if you
move that pier five foot closer to their track, they
woul d still end up with, not the 18 that they would
i ke to have, but they would have 14. It would
reduce the cost of that center span, could reduce the
cost if you could -- you know, depending on the depth
of the beams to support the highway there. That was
t he purpose that M. Sri asked that this exhibit be
prepared, to offer a reduced center span but yet
possi bly increasing the approach span to provide even
more di stance for a potential future KCS track. I
just want to point that out. That's part of the
exhi bit.

Q And what you are tal king about is what's
shown in the center span in red type face?

A Correct, proposed five foot plus or m nus
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span reduction. Wthin parentheses, possible

increase in vertical clearance, because as a span

gets shorter, you can reduce their depth.

Q

(WMhereupon KCS Exhibit 5 was

presented for purposes of

identification as of this date.)

would like to at this point

di rect your

attention to KCS Exhi bit Number 5. Can you identify

t hat ?

A

It's an e-mail, the latest e-mail is from

you to Kirk Brown dated March 3, 20009.

wanted to follow up to see if

to review the revised

"Kirk, |

| DOT has had a chance

Il 1inois 255 overpass draw ng

t hat would afford KCS the capability to add an

addi ti onal

Q

what's mar ked KCS Exhi bits 6 and 7.

future track."

(Wher eupon KCS Exhibits 6 and 7

were presented for

pur poses of

identification as of this date.)

would like to direct your attention to

two documents?

A

was notified to contact --
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by Sri Honnur to contact a -- | can't -- his name is,
| have got to spell it, first name,
K-R-Z-Y-S-Z-T-O-F, last name, K-A-L-1-C-K-1. | was
asked by Sri Honnur with KCS to contact M. Kali cki
who was with apparently Verizon to attend a neeting
March 4, 2009, on cite of the 1-255 overpass project.

Q And these two docunments, Exhibits 6 and 7
they relate to --

A That was Exhibit 7, the e-mail that
M. Kalicki sent out to nyself, after | had called
hi m He confirmed the date of this meeting. I
contacted him by phone at M. Sri Honnur's direction,
to coordi nate when a meeting was possible. It was
pi cked for March 4, okay.

Prior to that, Exhibit 6, on February

25 a Ms. Sylvia Schm dt of Jones Lang LaSalle, it's
t he nanme of the company, sent utility crossing
application and requirements information to
M . Kalicki because the discussions centered on the
rel ocation of a fiber optic line for the |-255
overpass. And it was Kansas City Southern's position

that if there was going to be a utility relocation on
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their right-of-way, their policy is that new
agreements are to be put in place for the relocation
of a fiber line.

So that's what pronpted Sylvia at the
direction of Sri Honnur to send this information to
M. Kalicki, and it is a series of information on how
an entity applies for a permt relocation or crossing
or what have you on KCS property.

Q | would like to direct your attention to
KCS Exhibit 7, and it refers to a neeting, | believe,
on March 4, 20097

A Correct.
Did you attend that meeting?
Yes, | did.

What was the purpose for that meeting?

> O > O

To discuss the conflict with an MCI fiber
line at the |-255 overpass project, conflict meaning
issues with its location in respect to at the time
the near pier to the Kansas City Southern railroad
track.

Q Where did this neeting take place?

A On site of the |-255 overpass crossing in
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Godfrey, Illinois.
Q Who attended the neeting, do you recall?
A Oh, goodness, M ke Bush of Oates and
Associ ates, a young lady from Oates and Associ ates, |

forget her nane.

Q Excuse nme, Oates and Associates is a
contractor working for IDOT dealing with utility
i ssues?

A Well, they informed me -- well, they are an

engi neering consulting firm and they informed ne
that they are responsible to coordinate the
adjustment of utilities associated with the |-255
project and the Route 111 project.

So there were M ke Bush and the young
| ady from Oates and Associates, | do not remenber her
name, Toby Tobias of the Union Pacific Railroad and
four or five representatives of MCl, Sprint were
t here. No one had a sign-in sheet. Nobody passed
out cards. But it was a meeting to tal k about the
MClI fiber line adjacent to the KCS track.

Q Referring to what's marked KCS Exhi bit
Number 9, based on your understandi ng, can you show
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on that drawing the |ocation of this MCI fiber optic
line?

A It is just -- let's see, we are | ooking
south -- just west of what you see as tenporary sheet
piling west of the KCS track, just to the inside of
that tenmporary sheet piling west of the KCS track --
inside -- | amsorry, it is to the west of that sheet
piling. They had it physically marked in the field.
It was painted. It was 10, 11, 12 feet off the
track. It wi ggled through there, but ny best
recollection is it is to the west of where that sheet
piling is shown.

Q On this drawing could you | abel with a
smal | X your understandi ng of where that fiber optic
cable is |ocated?

A Sur e. You want me to |abel it something?

Q Then draw a circle around the X and then a
line down toward the bottom of the margin and | abel
that fiber optic cable.

A Fi ber optic cable.

Q Agai n getting back, what was the purpose

for this on site meeting on March 4?
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A It was called by Verizon/ M. M. Kalicki,
even though his e-mail says Verizon Business, it says
he is from MCI in his e-mail, wanted to have a
meeting to discuss the conflict at the |-255 overpass
of the fiber optic --the MC fiber optic line and
the 1-255, | guess it is, near pier.

Q What was the precise nature of the
conflict?

A The | ocation as discussed in the field --
we didn't know what the conflict was until we showed
up -- as discussed in the field, everyone felt,
including MCI representatives, Toby Tobias of the
Uni on Pacific, that you could not safely drive those
sheet piles as shown and not interfere with that MCI
fiber line.

The reason for -- you must understand
the reasoning for that sheet pile, however. That
sheet pile as shown on the plans | believe to be
| ocated 12 foot off the center line of the KCS track
which is a mnimum for sheet piling next to a live
track, according to their design guidelines. Sheet

piling nust be driven, however, in order to excavate
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and construct the footing for that near pier. And

with the sheet piling inside where the fiber optic

line is, MCI was not -- is not going to |let that
happen. They are not going to expose their line.
There is no way to safely expose their line to insure

that the sheet piling does not hit the line.

That was what was resolved at the
meeti ng. Because Oates and Associ ates had hoped that
fiber Iine could be relocated closer to the KCS

track. MCI said there is no good way to nove this

l'ine closer.

Now, to be fair, we need MCI here to
really have their stand on it, but | am just relating
what | heard at the nmeeting, okay. And everyone

standing there said there is no way a contractor wil
drive that sheet piling that close to a live fiber
optic line.

Q So in other words, would it be fair to say
t hat because of the presence of the MCI fiber optic
cable, it is not reasonable to construct that near
pi er and the sheet pilings as depicted and as shown
on Exhibit 97
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A Well, is it reasonable? | am not speaking
for MCI but if you can't drive your sheet piling to
excavate and build your footing, you either have to
redesi gn your pier for possibly a drilled shaft,
okay, to where you would not necessarily need sheet
piling, it could still be an issue, or relocate the
fiber Iine. But the nearness of where you have got
the sheet piling --

Now, one thing they asked and Oates
and Associ ates brought up at this meeting, could we
move that sheet piling closer to the KCS, in other
words, get further away from the fiber line. Toby
Tobi as took charge and said you are not getting
cl oser than 12 foot because you woul dn't get closer
to the Union Pacific tracks at 12 foot and we are not
going to allow you to get closer than 12 foot to the
KCS tracks.

Q And that was pursuant to this joint
facility agreement for these tracks?

A | believe M. Tobias was speaking as a
representative of the owner of the property.

JUDGE JACKSON: Excuse nme one second. Let's
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take five.

Number 9, you marked on that exhibit and | abel ed as

fiber

(Wher eupon the hearing was in

short recess.)

JUDGE JACKSON: Back on the record.

BY MR. JEFFERY: Thank you, Your Honor.

Q M.

Flies, again referring to KCS Exhi bit

optic cable the |location of the MCI fibe

a

r optic

cabl e which was presented during the meeting in the

field on March 4, 2009, correct?

A That is correct, yes, sir.

Q | would like to direct your attention to

| DOT Group Exhibit 1 which is the Septenber 2008 set

of plans which attached to their petition, and

woul d ask you, referring to IDOT's Group Exhib

where in their

the MCI fi ber

A It

Q So

it 1,

optic cable in that Group Exhibit 17

is not shown.

| DOT Group Exhibit 1, the Septenber

drawi ngs which were provided in Novenber of 2008 by

| DOT to KCS for review, do not depict the MCI

optic

line?
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A | do not see it depicted in the northbound
or the southbound ranmp views. Unl ess there is a
specific drawing maybe we weren't provided, | don't
see a fiber optic line depicted on that side of the
track -- | am sorry, on the west side of the KCS
track. There is one east of the Union Pacific track,
but | don't see one west of the Kansas City Southern
track.

Q Which is the one that's at issue here?

A The one that the meeting was held on.

Can | add something? There is
actually two fiber optic lines west of the KCS track.
But the one further west of the one we have been
tal ki ng about apparently is not in conflict with
anyt hi ng.

Q Okay. I n your opinion would it have been
prudent to show the |ocation of that fiber optic
cable in those engineering draw ngs?

A Well, froma review standpoint, yes, it
woul d have been prudent because we possibly could
have commented on it and maybe raised a question at

t hat point. But nmy review does not question the
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desi gn of

their bridge, other than the cl earances

provi ded and that specific requirements of the KCS

rail road are met

with regard to the construction of

the bridge. My experience, normally construction

pl ans show utilities.

Q

Goi ng back to this meeting which was held

on site on March 4, were any options discussed

concerning the disposition of the MCI fiber optic

cabl e?

A

Q

A
redesign t
fiber opti

Q

| left the meeting with two possibilities.

What were they or what were those?

Rel ocate four mles of fiber optic cable,

he bridge to nove the pier away from the

c cabl e.

Concerning the first alternative, relocate

four mles of fiber optic cable, who presented that

alternative?

A

MCI stated that this |ine, because of

age and the nunber of splices that have been

performed
cannot wit

portion of

al ong apparently this four-mle |ine,

its

it

hstand two additional splices to relocate a

fiber optic cable for the over pass.
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was stated to me that there only exists the
possibility of two nore splices on this line wthout

i mpacting the integrity of the line. And they al ways
keep reserve splices in hand in case of a |lightning
strike. If you were just to relocate a portion of
this cable for the bridge, it is my understanding
that would require two splices. That would | eave
them no reserves on this line for a future |ightning
strike. That's what was explained to nme.

Because | had asked, well, couldn't we
just relocate 1500 feet or something. That's when
they said, no, this line is of such an age, we can't
do that. And that's when they said if you are going
to impact this line, it is four mles |ong.

Q Based on your experience do you have any
i dea of what the costs would be involved in
relocating four mles of fiber optic cable?

A | have no idea. | do not know that number,
no, sir.

Q What was the second alternative that was
di scussed?

A Movi ng the near pier farther away from the
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fiber cable.

Q How coul d that be inplemented?

A Redesign the bridge.

Q In which direction would the pier be nmoved
or could the pier be noved to accommodate the fi ber
optic cable?

A In this case, as you can't encroach any
closer to the Kansas City Southern track, it would
have to go west, west of its shown | ocation.

Q So just so | understand, after the March 4
meeting, those were the two alternatives that have
been di scussed. Based on your experience and your
expertise in railroad design and issues such as that,
do you see other alternatives to deal with this
i ssue?

A The fi ber?

Q Yes.

A | raised it at the meeting, could you
possi bly design the pier for a drilled shaft. The
drilled shaft, depending on its dianmeter, would have
a smaller footprint at the pier than H pile -- 1 am

sorry, steel pile and a concrete footing.
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But | am not a geol ogi st. | don't

know what kind of drilled shaft or even if the soils
in Illinois can support the shafts to support a
bri dge.

But the thinking being, if you can
reduce the footprint of this footing, it determ nes
where your shoring goes. The shoring as shown
conflicts with the MCI, but the shoring is required

to build the footing.

Q Is it possible to design a bridge wthout
pi ers?

A It depends on your span |length. You have
got to have -- there are bridges that go from
abut ment to abut ment. In this case that would just
be one | ong bridge. In this case this is a three
span bridge.

So what was that question again? 1Is
it possible to build a bridge, design it?
Q s it possible, any other alternatives conme
to mnd, to elimnate this issue with the footing and
the fiber optic cable?

A | ncrease the center span to nove that pier
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further away from the fiber optic cable, if that
option was chosen as a sol ution.

MR. JEFFERY: At this time | have no other
guestions, and | would offer KCS 1 through 9.

JUDGE JACKSON: | did not see a Nunber 8. |Is
there one? Exhibit 8. Maybe | did.

MR. JEFFERY: You know, | thought | had an 8,
but | guess | didn't, 9 should have been 8. So let's
just not have a Nunber 8.

JUDGE JACKSON: Il will walk through them
i ndividually if anybody wi shes, but let's check the
floor first. Any objections tot the adm ssion of
Kansas City Southern Exhibits 1 through 7 and 97

MR. PARRI SH: None from | DOT.

MR. VON DE BUR: No, sir.

JUDGE JACKSON: M. Farwell?

MR. FARWELL: No obj ecti on.

JUDGE JACKSON: Okay, they will all be
adm tted.

(Whereupon KCS Exhibits 1, 2, 3,
4, 5, 6, 7 and 9 were adm tted

into evidence.)
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M. Farwell, do you have any

guestions of the witness?

CROSS EXAM NATI ON

BY MR. FARWELL:

Q

coupl e.

east

of

On this, M. Flies, | think | have a

You had nentioned there was a fiber

the Union Pacific |ine. | s that what

up as an FO?

A

Q

A

| would -- did you ask ne that, Roy?

Yeah.

That's the one | picked out of the

drawi ngs, yes, sir.

Q

Exhi bi t

fiber

t hat

15.

i ne

shows

So you are reading the cross sections in

1, something that shows as FO as being a

optic line?

A
Q
A

Q

East of the Union Pacific tracks.
Ri ght .

FO.

What is the |atest version of the plans

you have from | DOT?

A

| believe -- they are |l ater than December

do know t hat. And it's the ones that
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been waiting fromKirk to get, and | don't believe |
have downl oaded them from nmy e-mail yet. But if I am
not m staken, they have English units, and | don't
have a conplete set of them Roy.

Q You think there is a set of -- at | east
some substitute pages?

A | believe there is 13 sheets.

Q That have come out in Decenber?

A That were stanped or sealed, | want to say,
Decenmber 15, '08. Okay, | have a set right here.
Decenmber 15, 'O08, sealed by Eric Barnes, okay. But
even that set when | received them did not have the
English units in themyet, if that makes sense.
Because we wouldn't even tal k about English units
until January 7. Kirk has sent me the English units
one. | don't have a copy of themwith nme. So |
don't know the exact date on those, Roy.

Q So sone sheets have come out in December,
but there is something nmore recent than that that has
the English units on it?

A | believe Kirk nmentioned they have a

February date on them I's that correct, Kirk?
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MR. BROWN: Yes.

A | don't have a conplete set of them Roy.

Q And the ones that canme out in December, did
t hey address some of the other issues that you guys
di scussed at the meeting?

A The December ones don't, no, because we
didn't have the meeting until January 7.

Q The Decenber ones, were they different from
t he Septenber ones?

A | haven't conpared them | can't say that
| have conpared them to the September '08 ones.

Ckay, thank you.

A It was a set | received, Sri Honnur of the
KCS -- this m ght have been the set, hang on, hang
on. Yep, they are the set | received fromKirk at

our meeting of January 7. That's what the Decenber
15, '08, ones are, okay.
Q That's sonmething we don't have. That's al
| want .
On your Exhibit 9 -- | am sorry, was
t here somet hing you wanted to add?

A Yes. | do have 13 sheets -- | amgoing to
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correct nyself -- from Kirk of project plan sheets --
well, these are still the Decenmber 15 ones. | have
got to find the February ones that have the English
units.

Q On your Exhibit 97

A Yes, sir.

Q s everything in the red on that exhibit
somet hing that you added as opposed to something that
you got from | DOT?

A It's what our office added to the pl ans.

Q And is everything in black basically what

you got from them, from | DOT?

A | don't know what date of plans Sri Honnur
forwarded me the base pl an. | used his electronic
version to create this draw ng. | nst ead of scanning

my own sheet, he popped ne a drawing with a markup
and said clean this up, make it |look like this. So |
used his sheet. So |I don't know what set of plans
this drawi ng began with, Roy.

Q But the red is the stuff you added?

A Yes. And it is -- you know, it's basically

t he drawi ngs that have been created to date, but |
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don't know what the date of them was.

Q You had indicated the possibility of
drilling shafts?

A | just threw it out as a way to nove -- as
a way to potentially elimnate driving sheet piling.
Because drilled shafts normally are smaller than the
footprint of a footer.

MR. FARWELL: Your Honor, M. MKernon has
handed ne a note that | am not sure | understand.
May | have him ask the question and then we can see
if any of us understand it?

JUDGE JACKSON: Yes, you may. Of course. W
are pretty informal when we need to be.

MR. FARWELL: Thank you.

MR. McKERNON: All | am saying is, with the
drilled shaft the excavation is the same. The
projects that | have seen where drilled shafts have
been utilized, even though the elim nation of the

sheet piling or some sort of shoring is elimnated,
they still have to excavate in order to do the
drilled shaft. And so by excavation these fiber

optics on average are about 42 inches deep fromthe
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top soil. And so they are still potentially going to
get into the fiber optic location even if they are
doing drilled shaft.

MR. FARWELL: | guess he is asking if you agree
or disagree with that concept.

THE W TNESS: Dependent on the diameter of the
drilled shaft, whether it would be 48 inch, 60 inch,
| don't know what this bridge would need and | don't
know the width of the footing, my thought when |
suggested that was, if a drilled shaft diameter was
smal l er than the footing, okay, your center pier is
still center of pier, if the drilled shaft radius was
smal |l er than half the footing wi dth, your hole you
are drilling noves further away fromthe track. | f
you nove further away from the track, you are pulling
further away from the fiber I|ine.

Keep in mnd, | stated the fiber Iine
is in conflict with the sheet piling. Sheet piling
is normally driven to where you have two or three
foot of space fromthe edge of the sheet pile to the
edge of the footing so your carpenters can do their
form work. The reason for the drilled shaft is
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perhaps if -- | can't draw it -- but if your sheet
piling was here and your fiber is here but you are
drilling your hole here -- you can't put this down.

| amtrying to get away from the fi ber
optic line, still build a bridge but not drive sheet
piling, is the purpose of it, Dave.

MR. McKERNON: Ri ght . But all | am suggesting
is, not know ng what the shaft diameter is, that
there will still be the need for excavation.

THE W TNESS: | would agree with that.

MR. McKERNON: And the depth of these fibers
whi ch vary depending on the soil conditions when they
put them in could potentially still be there, be open
with the excavation, even with the drilled shaft.

THE W TNESS: Absol utely. | threw it out as an
option. | didn't know if it would work.

MR. FARWELL: That's really all | have got and
all M. MKernon has.

JUDGE JACKSON: Okay, thank you. M. Von De
Bur ?

CROSS EXAM NATI ON

BY MR. VON DE BUR:
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Q Yes, one question, does the Kansas City
Sout hern anticipate adding new trackage at this tinme?

A | can't answer that, Joe.

MR. VON DE BUR: That's all | have, Your Honor.

JUDGE JACKSON: M. Parrish, any follow-up?

MR. PARRI SH: Yes.

CROSS EXAM NATI ON

BY MR. PARRI SH:

Q You were retained by Kansas City Southern
for the express purpose of review ng the 9/2008
pl ans, correct?

A Sept ember plans, yes, sir.

Q And at the time you were retained were you
advi sed by your client how |long they had been
involved in this project?

A | was not, no.

Q And were you advised by your client whether
earlier plans or docunents regarding this project
were in effect or were in existence?

A | was aware of sonme of those documents.

Q And can you tell us what sonme of those

docunments were?
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MR. JEFFERY: Your Honor, | am going to renew
my same standi ng objection concerning other documents

wi t hout identifying what those other documents are.

JUDGE JACKSON: | have to believe there is a
| ot . But | am going to let him go ahead and ask the
guesti ons. If you can answer.

A Yes, there were a letter from John Day
dated July, | want to say, 2005. | don't have the
exact date. There was an e-mail between us and Judy
Beaver of the Kansas City Southern back in '05, 'O06
t hat we had been provided with our work on the Route
111 project. Because at one time the KCS had both
projects all wrapped up in one. And we were worKking
on an '04 job number within our office, on the Route
111 project, the grade crossing inmprovenent, that we
were forwarded certain docunents by the Kansas City
Southern just to bring us up to speed on the project.
Because they retained us to review the Route 111
pl ans, assist with the design of the road crossing
surface, profile of the track, the KCS track -- | am
tal king the at-grade crossing now. And at the sane

time it was called, | believe, the |I-255 project. | t
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was |i ke they were both lunped into one. So back in
'04 we began work on the Kansas City Southern for
this 95 percent the Route 111 project. But we were
aware that there is an overpass here somewhere
eventually. And that's when we saw sonme
correspondence. We were provided correspondence on
letters by John Day back from '05 or what have you.

MR. PARRI SH: | have no further questions.

JUDGE JACKSON: Thank you. M. Von De Bur?

MR. VON DE BUR: Yes, just one question.

RECROSS EXAM NATI ON

BY MR. VON DE BUR:

Q In review of the plans that were submtted
by I DOT, were there any issues directly relating to
safety that were brought up?

A In nmy review, no, no, Sir.

MR. VON DE BUR: That's all | have, Your Honor.

JUDGE JACKSON: Thank you. Were you going to
have any other witnesses?

MR. JEFFERY: No, sir, | have no redirect,
ei t her.

JUDGE JACKSON: | am going to make just two
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qui ck coments before we nove on.

Number one, before | accept it as
fact, undisputed, that MCI can only make two nore
splices on that cable, | would have to have sonebody
from MCI sitting right there, honestly. | don't
think | have seen a case that they haven't said able
to make one nmore, two nmore splices.

Number two, | think what we need to do
really is lock M. Brown, M. Flies, M. Hunter and a
nunber of other people in a room and | ock the
attorneys out and let them continue to work on this.

s there anything else, any other
evi dence, to come before us today?

MR. FARWELL: | did have M. MKernon here to
give something on the Union Pacific side. At this
point | ama little concerned sinmply because there
has been a lot of activity now that's been going on
bet ween |1 DOT and KCS. There are some new plans that
have conme out. | don't think we have even seen them
And if we are going to continue this matter for a
mont h or so anyway, | would really like to wait until

he has had a chance to | ook at those, until we have
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had a chance to get nmore information about the M
situation, if we are dealing with four mles or a
guarter mle make a huge difference. If we are going
to have to do sonme or consider redesign in order to
avoid four mles of relocation, the Union Pacific
probably has some thoughts about some ot her things
that can be put into the redesign.

JUDGE JACKSON: That's exactly what we are
going to do. W are going to get back together in
about four weeks.

MR. FARWELL: | would like to hold off, and |
am guessing he can say his name, but | would just as
soon hold him off.

JUDGE JACKSON: Is that all right with you,

M. Parrish?

MR. PARRI SH: That's fine.

JUDGE JACKSON: We need to get back together.

MR. FLI ES: Your Honor, Toby Tobias should know
the name of that MClI representative who was in the
field that day. | didn't get his card.

JUDGE JACKSON: That's all right. You know,
they typically -- trying to remember if they bring in
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the contractor that actually does the movenment of the
cabl e. | think it is Woss (sp) or sonmething. | am
not sure. But | think they use one or two people.

MR. FARWELL: Did we have this on the Sherman
case or sonething?

JUDGE JACKSON: We have had it on more than
that one. It was nore |ike 500 to 750,000 dollars
for a mle.

MR. FARWELL: This is four m|les.

JUDGE JACKSON: It was unbelievable. Of
course, then they put in, as | recall, new duct work
basically that had seven holes where they could use
for future, but it's an interesting -- how they do it
is interesting.

Okay. We are going to go off the
record, pick another day, encourage everyone to get
t oget her, put their people together, and then find
out where we are in three or four weeks. There is
mor e engi neering, nore discussion that needs to
happen before we get anything finaled here. But we
will keep pushing it along, knowing full well that

the money m ght be at risk.

89

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705



10

11

12

13

14

15

16

17

18

19

20

21

22

Al'l right. Off the record.

(WMhereupon there was then had an

off-the-record discussion.)

JUDGE JACKSON: Back on the record. We are

continued to Tuesday, April 7, 2009, at the hour

of

10: 00 o'clock in the audio video room second fl oor,

Comm ssion office in Springfield. M. Parrish wil

be on the 8th floor in Chicago. Thanks, everyone.

(Wher eupon the hearing in this

matter was continued until

7, 2009, at 10: 00 a.m

Springfield, Illinois.)
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