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The HEPO Inappropriately Rejects
ComkEd’s Proposed Uniform Customer And
Supplier Delivery Services Tariff Qutlines

The Commission should adopt ComEd’s proposed uniform outlines for customer and
supplier delivery services tariffs. They are supported by evidence. The outlines recommended
by the HEPO are supported by no evidence and were not even proposed until after the hearing
was over. Adopting the HEPO's recommendation would be legal error and would be contrary to
the evidence in the record.

A, ComEd’s Proposed Customer

And Supplier Delivery Services
Tariffs Qutlines Should Be Used

ComEd’s specific proposals for greater tariff uniformity in this docket include a
compromise proposal to restructure customer and supplier delivery service tariffs using uniform
outlines, and ComEd supported those outlines with evidence at the hearings. ComEd’s proposed
uniform tariff outlines are fully supported by the evidence in the record. (ComEd Init. Br.,
pp. 11-14). They enjoy support not just from ComEd, but from other participants as well.
ComEd’s proposed customer and supplier delivery services tariff outlines are endorsed by
several parties, including AmerenCIPS, AmerenUE, IP, and Peoples Energy Services
Corporation, an Alternative Retail Electric Supplier. (Initial Post Hearing Brief [“Ameren Init.
Br.”], pp. 6-7; Initial Briet of IP [“IP Init. Br.”], p. 5; Initial Brief of Peoples Energy Services
Corporation {“Peoples Init. Br.”], pp. 2-3). Indeed, if ComEd’s proposals and compromises are
approved by the Commission, customer and supplier delivery services tariffs will have uniform
outlines, tables of contents, and common definitions found at the front of each tariff, as well as

numerous common terms and conditions.
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No evidence in the record calls into question the structure or content of ComEd’s
proposed uniform outlines. The only party that had any specific objection to the structure or
content of ComEd’s proposed uniform outlines was Staff and even Staff recognized that, in
many ways, ComEd’s proposed uniform outlines were an improvement over the outlines initially
offered by Staff. (Staff Init. Br., pp. 20, 22). Morcover, the HEPO recognizes some, but not all,
of the improvements that ComEd’s proposed uniform outlines for customer and supplier delivery
services tariff have made to the outlines offered by Staff witness Lazare in his direct testimony.
(HEPO, pp. 16-17, Appendix A; Lazare Dir., Staff Ex. 2, pp. 2-11, 16-18; Alongi Reb., ComEd
Ex. 4.0, pp- 4-6, and Exs. 4.1, 4.2).
Nonetheless, the HEPO directs, without discussion, that the utilitics be directed to adopt
the “revised” customer and supplier delivery services tariffs outlined contained in Appendix A to
the HEPO. (HEPO, pp. 16-17). These outlines are not supported by any testimony. They
significantly depart from the outlines that were supported by Staff in its testimony, and they were
proposed by Staff for the first time in post-hearing briefing. Indeed, as a result, the record
contains no support for the “revised” outlines adopted by the HEPO. The unsupported outlines
recommended by the HEPO cannot be properly adopted for this reason alone.
In addition, the record shows that several of the specific departures from the uniform
outline proposed by ComEd are flawed and counterproductive. For example:
¢ The HEPO proposes to rename the section titled “Electric Power and Energy Supply
Options™ to “Supply Options.” The record shows that entitling this section “Supply
Options™ may wrongly lead a user to conclude that a description of all of a customer’s
various service options can be found within this particular tariff. That is simply not the
case. Renaming the section as the HEPO does potentially causes confusion for
customers. (Alongi Reb., ComEd Ex. 4.0, p. 10).

e The HEPO proposes that utility tariffs contain a section entitled “Customer

Information.” The record shows that such a section is appropriately part of an
implementation plan or educational materials, not the tariff. Tariffs are the basic
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contract between customers and utilities, A tariff is the operative contract between a
customer and a utility. The purpose of the tariff is to set forth the terms and conditions
that apply to the particular service being provided under the tariff. (Alongi Reb.,
ComEd Ex. 4.0, p. 10). They are not a means to inform and educate delivery services
customers as to all of the possible combinations of services, i.e., as if they were
customer education brochures. Customers are better educated through, for example,
ComEd’s customer handbook and its Open Access Non-Residential Implementation
Plan, the latter of which, as noted by Staff witness Dr. Fric Schlaf, is “chocked full of
information that is useful for suppliers of [sic] {and] customers.” (Schlaf Tr. 52). In
addition, in the current age of restructuring, customers are bombarded with an
unprecedented level of information, from a variety of sources, regarding customers’
electric power and energy service options. (Alongi Reb., ComEd Ex. 4.0, p. 11).

o The HEPO’s “revised” supplier outlines add sections entitied “FElectronic Data
Exchange” and “Load Profiling”. (Staff Init. Br., p. 23). The HEPO’s conclusion is
inappropriate, for a number of reasons. First, elements of electronic exchange of data
naturally fall into a variety of section headings under ComEd’s proposed outlines:
Definitions, Application for and Commencement of Services; Technical and
Operational Requirements; and Miscellaneous General Provisions. Similarly, issues
relating to load profiling would naturally fall under Technical and Operational
Requirements. Moreover, those issues are better addressed in ComEd’s Open Access
Non-Residential ITmplementation Plan, which was approved by the Commission in
Docket No. 99-0117, as well as in ComEd’s supplier guide.

In sum, there is no basis for the HEPO’s rejection of the uniform customer and delivery
services outlines offered by ComEd that are supported by the majority of interested parties, and

have been opposed by no customer group or RES.

B. Replacement L.anguage

ComEd recommends that the following language, as reflected in legislative style, appear
in the Commission’s discussion of ComEd’s position, appearing on pages 3 and 4 of the HEPO:

ComEd insists that competition will be enhanced through greater
uniformity in business processes and has worked diligently toward that goal.
ComEd states that it has also worked towards greater uniformity in the delivery
services tariffs to the degree it has made sense to do so.

ComEd argues that uniformity is not an end in itself and that umformity
does not play as large a role in a developing competitive markets as many other
factors. ComEd notes that it has agreed to uniform customer and supplier tariff
outlines, will provide convenient tabs or electronic bookmarks for use on its web
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page, will place tables of contents at the front of its delivery services tanffs, and
will work with other parties on common definitions.

ComEd contends that its proposed customer and supplier deliverv services

outlines, developed in cooperation with AmerenUE, AmerenCIPs, and Illinois
Power improve upon the customer and supplier delivery services tanff outlines
originally proposed by Staff. ComEd notes that the revised delivery services
tariffs outlines introduced in Staff’s Initial Brief were not the subject of testimony
or any evidentiary support, and argues that the Commission should not consider
Staff’s revised outlines. ComEd contends that its proposed structure is superior to

the revised outlines, in any event, in that ComEd’s proposed outlines best reflect
the purpose of the particular tariffs and include an appropriate level of detail.

1

ComEd argues that another docket to develop pro forma tariffs or template
tariffs is unlawful, unwarranted, unwise, and ill ttmed. ComEd asserts that each
utility has the right to develop its own tariffs, including delivery services ones.
According to ComEd any attempt by the Commission to require uniform tariffs
exceeds the Commission’s jurisdiction.

ComEd also argues that utilities were not provided with specific notice
that pro forma tariffs would be considered in this docket and to proceed with a pro
forma tariff would deny ComEd due process. Additionally, ComEd believes that
the timing for any further proceedings would violate its due process rights.
According to ComEd, a timeline of only five months would not allow for the full
development of a record, including discovery and a meaningful opportunity to be
heard.

ComEd asserts that its own delivery services tariffs are understandable in
their current form and have been found by the Commission to be just and
reasonable. ComEd notes that the MidAmerican and NewEnergy witnesses
understood ComEd’s tariffs and that no complaints were identified as being based
on a lack of understandability of the delivery services tariffs.

ComEd states that a number of factors contribute to the perceived lack of
competition including low rates, energy imbalance tariffs, special contracts,
transition charges, current volatility of the wholesale market, a limited pool of
customers, ability to site and build generation, customer density and load shape
distribution. ComEd avers that no party listed the lack of pro forma tariffs as a
bar to competition._ First, ComEd notes that in the Uniformn Business Practices

process, parties identified lack of uniform business process, rather than lack of
uniform delivery services tariffs, as the key to opening markets to competition.
Second, ComEd states that lack of uniform delivery services tariffs among
utilities was not on the list of topics that the Commission is considering in this

Docket. Third, ComEd notes that no party indicated that it had failed to enter a
particular Illinois service territory, or the Illinois market in general, based upon a
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lack of uniform delivery services tariffs among the various Illinois electnic
utilities.

Finally, ComEd takes issue with MidAmerican’s proposals, stating that it
considers MidAmerican’s tariffs flawed citing many objections. ComkEd asserts
that if any tariffs are to be used as a template, then its own tariffs are the most
suited for the reason that most switching activity is taking place in ComEd’s
service territory.

ComEd further requests and that the Commission’s Findings and Orderings paragraphs,

on pages 16 and 17, respectively, be modified as follows, as shown in legislative style:

(3)  the revised customer tariff outline and revised supplier tariff outline as set

forth in the—Appendix—attached—herete ComEd Exhibits 4.1 and 4.2 ,
attached to the Rebuttal testimony of ComEd witness Lawrence S. Alongi,

are-should be adopted by the Commission;

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the
utilities be and are hereby directed to adopt the revisedproposed customer tariff
outline and revisedproposed supplier tariff outline set forth in ComEd Exhibits 4.1
and 4.2 , attached to the Rebuttal testimony of ComFd witness Lawrence S.

Alongi. AppendixA-

I11.

The HEPO Makes Unnecessary Findings
That Are Inconsistent With The Law
And The Evidence In The Record

Although the HEPO does not and cannot find that the evidence in the record supports the
adoption of pro forma tariffs, However, the HEPO may be read to express legal support for the
Commission theoretically having the authority to impose pro forma tariffs on utilities, tariffs that
would limit what terms and conditions a utility could propose or establish a presumption against
. such terms if they differed from a predetermined standard. Such a finding is not only
unnecessary to the result reached by the HEPO, it would potentially support taking action that is

illegal would be contrary to the Commission’s express past statements, would be contrary to the
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Initiating Order and the Interim Order establishing the scope of this proceeding, and would be
contrary to the evidence in the record. The Commission should delete those portions of the
HEPO that are unnecessary for its decision and that adopt prejudicial presumptions about
additional uniformity that are contrary to law, the Commission’s own orders, and the evidence in
the record.

A, Discussions Of Pro Forma Tariffs
Are Premature And Unsupported

The issue of pro forma tariffs is well outside the scope of this Docket and is unlawful
based upon a lack of notice to the parties. The parties agreed to a number of questions that were
to be the potential candidates for litigation in this Docket, attached as Appendix B to the Interim
Order (Interim Order, App. B), none of which related to the development or implementation of
uniform tariffs. (/d.; Schlaf Tr. 41). Utilities were not provided any notice that uniform delivery
services tariffs would be discussed even as a general matter. (Alongi Sur., ComEd Ex. 8.0,
pp- 3-4). In fact, the issue of pro forma tariffs was specifically excluded from consideration as
an issue in this Docket. In its July 6, 2000, report to the Commission, Staff wrote: “Staff
emphasizes that the purpose of the proceeding will not be to develop ‘pro forma tariffs’ that all
utilities would be required to use in place of their existing tariffs.” (Schlaf Tr. 39). (The Staff
report was made a part of the record by the Initiating Order.)

Throughout the course of this proceeding, some parties at times have used the terms
“uniform tariffs” and “pro forma tariffs” interchangeably. Those two concepts are, in fact,
radically different. The Commission can and will achieve greater uniformity in many respects in
the utilities’ customer and supplier delivery services tarifts through its Order in this Docket. Still
further, uniformity can be achieved by the utilities’ demonstrated commitment to move toward

uniformity through workshops and other agreements, where such uniformity makes sense. In
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keeping with this approach, ComEd will participate in any future workshops toward that end.
For example, utility delivery services tariffs will, at the conclusion of such workshops, share
common definitions. Unless otherwise contrary to law, the Commission also is empowered to
determine, in reviewing utility tariff filings, that similar or identical terms, conditions, or tariffs
should be adopted in additional respects if and when the law and the evidence in the record show
that lack of uniformity would be unjust and unreasonable. No such conclusions can be made
based upon the evidence in the current Docket, however.
1. The HEPO Confuses Uniform and Pro Forma Tariffs,

And Incorrectly Finds That The Commission
Has The Authoritv To Direct Pro Forma Tarifls

The HEPO errs in concluding that the Commission has been granted the authonty to
mandate uniform tariff language and/or pro forma or “template” tariffs. The HEPO states:

The Commission finds that the arguments that pro forma tariffs are unlawful are

not convincing. The Commission unmistakably has the authority to direct

changes to a utility’s delivery services tariffs and along with the authority is the

right to mandate uniform language provisions and/or a pro forma tariff.
(HEPQ, p. 9) That sentiment is found nowhere in the law, however, and violates both
fundamental principles of due process and the Act, under which a Commission Order must fall
within the Commission’s jurisdiction and authority, must be lawful, must be supported by
substantial evidence, and may not be contrary to the manifest weight of the evidence. 220 ILCS
5/10-201(e)(iv)(A); Citizens Utilities Co. of fllinois v. Hllinois Commerce Comm'n, 124 111, 2d
195, 206, 529 N.E.2d 510, 516 (1988). The Commission has limited jurisdiction under the Act.

220 ILCS 5/10-201(e)(iv). The Commission does not have the authority io mandate uniform

utility delivery services tariffs, a conclusion that is borne out by a review of the Act.
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Because the Act is in derogation of common law, no requirement to be imposed on public
utilities can be read into the Act by intendment or implication. Turgeon v. Commonwealth
Edison Co., 258 IIl. App. 3d 234, 251, 630 N.E.2d 1318, 1330 (2d Dist.), appeal denied, 157
T11.2d 524, 642 N.E.2d 1305 (1994). There is no provision whatsoever in the Act authorizing the
Commission to impose pro forma tariffs. Consequently, the Commission has no authority to
impose pro forma tariffs on Illinois electric utilities.

A utility’s right to propose its own tariffs is grounded in the Act and in the utilities’ right
to manage its business, subject to appropriate regulation. 220 ILCS 5/9-201, 16-108; Lowden v.
Hllinois Commerce Commission, 376 111, 225, 231, 33 N.E.2d 430, 434 (1941). (Juracek Sur.,
ComEd Ex. 6.0, pp. 5-6). The Act provides that utilities file tariffs which are then either passed
to file or suspended. 220 ILCS 5/9-201, 16-108. It is left to utilities to write those tariffs.
Moreover, Section 16-108 specifically directs utilities to file their own proposed delivery
services tariffs. The Commission has the responsibility to review the utility’s proposed tariffs
and to either approve them if they are just and reasonable, or to direct necessary modifications.
220 ILCS 5/9-201, 16-108; (Juracek Sur., ComEd Ex. 6.0, pp. 5-6). If, based upon the evidence
in the record, the Commission determines that a particular tariff provision is unjust and
unreasonable based upon a lack of uniformity, then the Commission has the authority to direct
lawful necessary changes. However, that situation is dramatically different than pro forma
tariffs, in which the Commission decides in advance of a utility’s filing the particular language
that the tariff must include, effectively barring utilities from filing their own proposed tanffs or
creating presumptions against the utilities’ proposals. Had the legislature wanted the
Commission to have the power to create pro forma delivery services tariffs, it could have granted

the Commission that authority (setting aside constitutional issues). For example, the act
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expressly gave the Commission the authority to require that ARES adopt uniform disclosure
forms for prices, as well as terms and conditions. 220 ILCS 5/16-117(h). In sharp contrast, the
Act gave the Commission no authority to impose pro forma or “template” tariffs on the utilities.

2. The HEPO Misstates What Is And Should
Be The Commission’s Approach To Uniformity

The HEPO compounds its error by suggesting, in essence, that a presumption in favor of
uniform delivery services tariffs exists. The HEPO concludes:

The Commission, initially, needs to state again that it is the goal of this

Commission to arrive at uniform tanff provisions for delivery services tariffs to

the extent possible ... It has been and continues to be the Commission’s intent 1o

have uniform delivery services tariffs, uniform business practices and uniform

delivery services implementation plans to the extent possible.

(HEPQ, p. 8). Not surprisingly, the HEPO does not specify the basis for its conclusion. That is
because there is no valid support for any such presumption.

The Commission, in arriving at its conclusions in the current Docket, must be governed
exclusively by the record i this Docket. E.g., 220 ILCS 5/9-201(c), 10-103, 10-201(e)(iv). In
addition, previous Commission Orders are not legal precedents or res judicata. United Cities
Gas Co. v. Hlinois Commerce Comm'n, 163 Ill.2d 1, 22-23, 643 N.E.2d 719, 729 (1994);
Mississippi River Field Corp. v. Hllinois Commerce Comm’n, 1 111.2d 509, 513, 116 N.E.2d 394,
396-97 (1953).

The HEPO’s conclusion stands in direct conflict with the Initiating Order and the Interim
Order in this Docket, the only Comnussion Orders that are applicable to this proceeding. First,
the Commission limited the issues for consideration in this Docket to particular questions,

directed to the Appendix to the Initiating Order, none of which relate to discussion of the

development or mmplementation of pro forma or uniform tariffs. (Initiating Order, App.).
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Second, the Commission was not, by including a particular topic among the list for discussion,
intimating that uniformity was either necessary or desirable as to that issue. To the contrary, the
Comrmission specifically stated the following:

The Commission wishes to clarify that it does not, by including any issue in the

Appendix to this Order, intend to establish any presumption that uniformity

among electric utility tariffs is or is not appropriate as to that issue.
{Initating Order, p. 3).

Nor did the language in the Interim Order indicate that the Commission was operating
under any presumption as to the propriety of uniformity on any delivery services tariff issue or
provision. From that initial list of permissible topics set forth in the Initiating Order, the parties
subsequently agreed to a number of questions that were to be the possible candidates for
litigation in this Docket, as stated in the Stipulation and the agreed issues list attached to the
Interim Order. (Interim Order, App. A, B). As in the Initiating Order, the Commission, in its
Interim Order, did not indicate any desire for uniformity with respect to utilities’ delivery
services tariffs as a whole or with regard to any particular tariff provision. {Interim Order, App.
A, B). Questions surrounding the development or implementation of pro forma or uniform
tariffs are not among the list of issues that could be litigated. (/d.; Schiaf Tr. 41).

It is not the stated position of the Commission in this Docket, nor is there evidentiary
support “for the proposition, that delivery services tariffs should be uniform “to the extent
possible.” The language contained in both the Initiating Order and the Interim Order reflects the
Commission’s acknowledgment that the desirability of uniformity as to any particular business
process or tariff provision must be decided on a case-by-case basis.

The Commission must weigh the benefits of a given approach with its associated costs,

risks, and burdens and, in doing so, must be guided strictly by the evidence in the record in the
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current Docket. £.g., 220 ILCS 5/9-201(c), 10-103, 10-201(e)(iv). (&.g., Clair Dir., ComEd
Ex. 1.0, p. 3). A review of the record demands that pro forma tariffs be rejected. The evidence
presented in this Docket does not allow the Commission to conclude that the potential benefits of
uniform tariffs outweigh the associated costs, burdens, and risks. No such showing has been
made with respect to substantive restrictions of utilities’ right to propose tariff terms or
presumptions against terms and conditions that are not part of a predefined pro forma tariff. For
that matter, thererhas been no evidence to show that pro forma tariffs are necessary or warranted
as a general proposition. In contrast, the evidence overwhelmingly demonstrates that pro forma
tariffs will impose financial costs on utilities and ratepayers, as well as create additional burdens
and risks through the imposition of untested, and likely unworkable, unspecified tarniff
provisions.

Pro forma tariffs are neither sensible nor lawful, as demonstrated by the evidence in the
record in this Docket and as reflected by the HEPO’s findings and orderings paragraphs. To
begin with, no party has demonstrated that any single provision of ComEd’s customer or supplier
delivery services tariffs, or ComEd’s customer or supplier delivery services tariffs in their
entirety, are unlawful, unjust, or unreasonable by virtue of their lack of uniformity to other
utilities’ tariffs. Moreover, the proponents of pro forma delivery services tariffs have failed to
prove that the purported benefits of pro forma delivery services tariffs outweigh the costs, risks,
and burdens of such an endeavor.

ComEd’s Initial Brief and its Reply Brief demonstrated that pro forma or “template”
tariffs are unnecessary as a general matter in Illinois and, more specifically, are unwarranted in
ComEd’s service territory, as evidenced by the following:

¢ ComkEd’s customer and supplier delivery services tariffs already are understandable to
customers and RESs, and are appropriately crafted. No customer testified in this
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Docket that it was unable to understand ComEd’s customer delivery service tariffs,
nor has there been a single formal complaint filed by any IIEC member over the
meaning or application of ComFd’s delivery services tariffs. (Alongi Sur., ComEd
Ex. 8.0, p. 5).

Customers and RESs already are able to compare delivery services tariffs of the
utilities. ComEd’s customer and supplier delivery services tariffs facilitate easy
comparisons of ComFEd’s bundled services tariffs to its delivery services tariifs
(Alongi Dir., ComEd Ex. 2.0, pp. 6-7; Juracek Sur., ComEd Ex. 6.0, pp. 15-16),
which is the most important comparison for the vast majority of customers in
ComkEd’s service territory. (ComEd Init. Br., pp. 6, 7).

Proponents of pro forma tariffs have failed to show that competition in Illinois has
been aftected in any way due to any lack of uniformity of delivery services tariffs. In
fact, a good deal of competition exists in ComEd’s service territory, particularly
considering the amount of time in which the market has been opened. (ComEd Init,
Br., p. 21). Multiple RESs have entered the market and are supplying electric power
and energy. (/d.) Customer switching volume in ComEd’s service territory also has
been impressive, (/d.) There is no evidence that pro forma customer and supplier
delivery services tariffs will have even a negligible effect on competition within
Ilinois.

Proponents of pro forma tariffs fail to produce any evidence of costs associated with
comparing various [llinois electric utilities’ customer and supplier delivery services
tariffs. Not surprisingly, Peoples Energy Services Corporation, an Alternative Retail
Electric Supplier, stated the following: “[t]here are more useful issues and areas for
PE Services to devote its limited resources in order to continue to develop customer
choice.” (Peoples Init. Br., p. 3).

In addition to the fact that proponents of pro forma tariffs have failed to produce any

evidence to prove that pro forma tariffs are necessary, the record demonstrates that pro forma

tariffs would, in fact, impose significant burdens, costs, and risks.

ComEd’s tariffs govern its relationship with its customers, and generally provide the

single authority for ComEd to collect charges and take other actions, as appropriate. (Juracek

Sur., ComEd Ex. 6.0, pp. 8-9). Based upon the role of tariffs, it is imperative that they be

complete, accurate, and precise. (/d.; Alongi Reb., ComEd Ex. 4.0, p. 17). As acknowledged by

Staff witness Dr. Schlaf, a pro forma tariff that is not drafted in such a way can actually create

confusion and disputes. (Schlaf Tr. 35). Such a result would be particularly disastrous in
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ComEd’s service territory where, if only one tenth of one percent of its 3.5 million customers
was affected, pro forma tariffs would be responsible for causing at least 3,500 problems.
(Juracek Sur., ComEd Ex. 6.0, p. 9; Alongi Reb., ComEd Ex. 4.0, pp. 17-18).

Proponents of pro forma tariffs acknowledge that such tariffs may require new or
different business processes. Implementing new or different business processes could require
modifications to information systems, additional training, and changes to business practices.
Any one or all of these changes from current practice could require substantial costs. (Stephens
Tr. 663-64; Schlaf Tr. 34).

In addition to the initial resource and training costs that would be required to implement a
new business process, it is likely that pro forma tariffs would contain provisions that are legally
and practically untested, and have not even been “workshopped.” Even proponents of pro forma
tariffs admit that the Commission could expect some of the newly imposed pro forma tariff
provisions to be unworkable, as a practical matter. (Stephens Reb., IIEC Ex., p. 5). There is no
basis for requiring utilities to modify their terms and conditions from something that is curently
working as in ComEd’s service territory to terms and conditions that are untested and potentially
unworkable, and that require substantial expense.

B. The HEPO Provides An Incomplete

Discussion Of The Evidence Against
The Initiation Of A Follow-on Docket

The HEPO correctly rejects the attempts by certain parties -- namely, NewEnergy, IIEC,
MidAmerican, and Staff -- to create a new Docket after the conclusion of the instant Docket to
develop pro forma or “template” tariffs. The HEPO notes:

The Commission believes that the workshop process, if continued, will result in

additional uniformity. Pursuing uniformity through Staff-sponsored workshops,
rather than through another docketed proceeding, is the appropriate course of
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action in light of the significant resources that will be devoted to the residential
DST filing to be made by all electric utilities this year. Staff is instructed to
continue to conduct workshops to develop common definitions and uniform
language. Adopting either the short schedule as articulated by Staff or the longer
schedule advocated by MidAmerican in a docketed proceeding, could result in the
utilities revising their filed tariffs midway through the residential DST
proceedings.

(HEPQ, p. 9).

The HEPO is incomplete, however, in that it suggests that the only reason for rejecting
the notion of a follow-on docket at the conclusion of the instant docket is the resource demands
created by the electric utilities” upcoming residential delivery services cases. That is simply not
the case. The resource demands of the utilities” upcoming residential delivery services cases is
only one of a number of reasons that a follow-on Docket is appropriately rejected by the
Commission. The evidentiary record has demonstrated that the specific proposals calling for pro
forma or “template” tariffs through initiation of a new proceeding are unwise, for a number of
additional reasons:

o The proposed time allotted for the proposed follow-on Docket violates the utilities’

due process rights in denying them the opportunity for meaningful and thoughtful

consideration of the issues. (ComEd Reply Br., pp. 19-20).

¢ The proposed follow-on docket would be tantamount to a consolidated state-wide rate
case which would create a host of legal, as well as practical, problems. (/d. at 20-21).

e The proposed scheme may violate the due process rights of those parties that are not
participants to the follow-on Docket but who are parties to the residential delivery
services tariffs and implementation plan cases. (/d. at 21-22).

¢ Now is a uniquely bad time to consider pro forma or “template” tariffs given the
relative infancy of open access and the fact that processes pertaining to residential
customers have not yet been developed. (Juracek Sur., ComEd Ex. 6.0, pp. 7-8).
Attempts to implement changes prematurely may result in costly mistakes that
ultimately hinder the development of the market. (ComEd Reply Br., pp. 32-33).
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C. Replacement Language

ComEd recommends that the following language, as shown in legislative style, appear as

the Commission’s Conclusion on the subject of uniformity on pages 8 and 9 of the HEPO:

The Commission, initially, needs to state again that it is the goal of this

Commission to ensure that the delivery services tariffs of lllinois electric utilities
are Jawful, just and reasonable. To that end, the Commission will approve the
delivery services tariffs filed by electric utihities, where lawful, just, and

;easongble, or w1ll direct necegsarg mod1ﬁcat10nsaa%ve—a{—umfe¥m—taﬂ£f
Tt is not the

Commission’s intent to mandate identical tariff provisions among the various

Ilhnms dehvery service prov1ders H—as—been—und —contintes—to—be—the

pessﬂale— The Cornm1ss10n acknowledges that the partles have made great stndes
towards this uniformity through numerous workshops, both m this docket and
many previous ones. It is through the efforts of the utihities, customers,
marketers, and Staff that Illinois has developed many common protocols to
achieve customer choice. For example, the direct access service request
("DASR") process is a case where uniformity has been achieved. There are many
other instances where uniformity exists. To some extent, the provisions of the
DSTS of the utllltles are qulte 51mllar even umform in concept —bﬁ%—ﬂ@t—l—ﬂﬂg&&ge—

Yet a perusal of the various existing DSTs indicates that they are
dissimilar with respect to structure; and definitions. Based upon the evidence in

the record, the Commission finds that adopting a common structure and
definitions, while it may vield only nominal benefits, if any, will not be overly
burdensome to electric utilities. The proposed customer and supplier delivery
services tariffs proposed by several of the major [llinois electric utilities —
AmerenUE, AmerenCIPs, ComEd and IP — contain appropriate headings and best
fulfill the purpose of the tariffs. These outlines also enjoy the support of an
ARES, Peoples Energy Corporation.

There are manyv terms that now possess a common meaning within the
tartffs of the Illinois electric utilities. It is therefore appropriate that the parties
work to identify the particular terms for which there is a common meaning, and to

evelop uniform definitions to be used in the utilities’ delivery services tariffs.;

and-wording-

The Commission finds that the arguments that pro forma tariffs are
unlawful are net convincing. The Commission unmistakably has the authority to
direct changes to a utility’s delivery services tariffs,_ However, the Commission is
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hrmted to dlrectmg necessarg mod1ﬁcat;ons to cnsure that the tarlffs of the

has not been granted the andwlongwith-that authority i-S—%he—H-ght to mandate

uniform language provisions and/or a pro forma tariff.

Section 16-108 provides:

(a)  An electric utility shall file a delivery services tariff with the
Commission at least 210 days prior to the date that it is required to begin offering
such services pursuant to this Act. An electric utility shall provide the
components of delivery services that are subject to the jurisdiction of the Federal
Energy Regulatory Commission at the same prices, terms and conditions set forth
in its applicable tariff as approved or allowed into effect by that Commission.
The Commission shall otherwise have the authority pursuant to Article IX to
review, approve, and modify the prices, terms and conditions of those components
of delivery services not subject to the jurisdiction of the Federal Energy
Regulatory Commission, including the authority to determine the extent to which
such delivery services should be offered on an unbundled basis. In making any
such determination the Commission shall consider, at a mimimum, the effect of
additional unbundling on (i) the objective of just and reasonable rates, (i) electric
utility employees, and (iii) the development of competitive markets for electric
energy services in [llinois.

(b) The Commission shall enter an order approving, or approving as
modified, the delivery services tariff no later than 30 days prior to the date on
which the electric utility must commence offering such services. The
Commission may subsequently modify such tariff pursuant to this Act.

The Commission agrees with the arguments that major impediments to a
competitive marketplace lie outside the Commission’s control or jurisdiction.
However, uniform delivery services tariffs are one area over which the
Commission has jurisdiction. Therefore, the Commission being of the opinion
that greater uniformity_in common definitions is desirable, the question remains
how best to develop and implement that uniformity. The Commission believes
that the workshop process, if continued, will result in additional uniformity.
Pursuing uniformity through Staff-sponsored workshops, rather than through
another docketed proceeding, is the appropriate course of action in light of the
significant resources that will be devoted to the residential DST filing to be made

by all electric utilities this year, the lack of evidence of the benefits of pro forma
tariffs, and the infancy of the open access market. Staff is instructed to continue

to conduct workshops to develop common definitions and uniform language.
Adopting either the short schedule as articulated by Staff or the longer schedule
advocated by MidAmerican in a docketed proceeding, could result in the utilities
revising their filed tariffs midway through the residential DST proceedings.




IV.

The HEPO’s Findings Regarding
Interval Metering Are Incomplete

The HEPO correctly did not adopt a proposal -- made by Alliant in passing in two
sentences of testimony -- that interval metering requirements should be the same for bundled and
delivery services customers. (HEPO, p. 16). However, the HEPO does not reflect the evidence
that ComEd presented regarding its interval metering program. ComEd’s level of demand at
which drelivery services customers must have interval metering -- in brief, over 400 maximum
kW delivered -- is specified in ComEd’s approved customer delivery services tariff and is
entirely appropriate given the added functions that interval meters serve as to delivery services
customers. (Clair Reb., ComEd Ex. 7.0, pp. 41-42). There is no good reason to alter ComEd’s
requirement, especially given that the circumstances differ and given the prevalence already of
interval meters among ComEd’s bundled services customers with over 400 maximum kW
delivered. (Clair Reb., ComEd Ex. 7.0, pp. 41-42).

The HEPQ, at page 16 should be modified as follows to reflect the testimony that ComEd

presented:

No-party-otherthan Alliant raised the issue of interval metering and-thes-enly to

note that the requirements regarding use of interval metering should not differ for
similarly situated delivery services and bundled service customers. IP in response
to this testimony requests that the Commission not impose any requirements
concerning interval metering in this docket. ComFEd states that the level of
demand at which delivery services customers in ComEd’s service territory must
have interval metering (over 400 kW maximum delivered) is appropriate for its
service territory. The Commission agrees that ComEd’s current practice with
regard to interval is appropriate for its service territory. Geiven the limited record

on this issue, # further discussion of interval metering will be left for another
time.
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CONCLUSION

For the reasons stated in Conﬁmonwealth Edison Company’s Initial brief, 1ts Reply Brief
and herein, and all reasons appearing of record, Commonwealth Edison Company respectfully
requests that the Commission adopt the recommendations stated in its Initial Brief, its Reply
Brief and herein.

Dated: February 23, 2001 Respectfully submitted,

COMMONWEALTH EDISON COMPANY

Cpitlyis(f Jowcnen

By gﬁe of its Counsel
Paul F. Hanzlik Rebecca J. Lauer
John P. Ratnaswamy General Counsel
Cynthia A. Fonner COMMONWEALTH EDISON COMPANY
FOLEY & LARDNER One Financial Place
Three First National Plaza 440 S. LaSalle St.
70 W. Madison St. Suite 3300
Suite 4100 Chicago, Illinois 60605

Chicago, Illinois 60602
(312) 558-6600

39




PROOF OF SERVICE

I, Cynthia A. Fonner, one of counsel to Commonwealth Edison Company, hereby certify
that copies of the foregoing Brief on Exceptions of Commonwealth Edison Company were
served on the persons on the attached Service List, at the addresses specified, by deposit in the
United States mail, first class postage prepaid, at Three First National Plaza, 70 W. Madison St,,

Chicago, Tllinois 60602, on February 23, 2001. [1'
[.

A lleel L

Cynya A. Fonner /




Hearing Examiner Michael I.. Wallace

[llinois Commerce Commission
527 East Capito] Avenue
Springfield, IL 62701

e-Mail: mwallace@icc.state.il.us

John Feeley

Robert Garcia

Steven G. Revethis

Office of General Counsel

Mlinois Commerce Commission

160 N. LaSalle, Suite C-800

Chicago, IL 60601

e-Mail: jfecley@icc.state.il.us
bgarcia@icc.state.1l.us
srevethi@icc.state.il.us

Janis Freetly,

Financial Analysis Division
I1linois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701

e-Mail: jfreetly(@icc.state.1l.us

John Hendrickson,

Financial Analysis Division
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701

e-Mail: johendri@icc.state.il.us

Peter Lazare

Financial Analysis Division
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701

e-Mail: plazare@icc.state.1l.us

SERVICE LIST
ICC DOCKET NO. 00-0494

Jennifer Moore

Assistant to Commissioner Kretschmer
Ilinois Commerce Commission

State of Illinois Building

160 North LaSalle Street, Suite C-800
Chicago, IL 60601-3104

e-Mail: jmoore@icc.state.il.us

Eric Schlaf

Energy Division

Mllinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701

e-Mail: eschlaf@icc state.il.us

Scott Struck

Financial Analysis Division
Ilinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701
e-Mail:sstruck@icc.state.il.us

David Eley

Interstate Power Company and South
Beloit Water, Gas and Electric Company
12014 Waxwing Court

Roscoe, IL 61703

e-Mail: daveeley@alliant-energy.com

Darcy Hackel

Regulatory Affairs and Restructuring
Alliant Energy

P.O. Box 192

222 W. Washington Ave.

Madison, W1 53701-0192

e-Mail: darcyhackel@alliant-energy.com




Michael S. Gillson

Manager

Union Electric Company

500 E. Broadway

East St. Louis, IL 62201
e-Mail: mgillson@ameren.com

Helen L. Liebman

Attorney for CIPS/UE

Jones, Day Reavis & Pogue

1900 Huntington Center

41 South high Street

Columbus, OH 43215

e-Mail: hlliebman(@jonesday.com

Robert J. Mill

Central Illinois Public Service Company
607 East Adams Street

Springfield, IL 62739

e-Mail: bob_mill@ameren.com

Steven R. Sullivan

CIPS/UE

One Ameren Plaza

1901 Chouteau Avenue

Post Office Box 66149, MC 1300
St. Louis, MO 63166-6149
e-Mail: srsullivan(@ameren.com

Michael W. Hastings
General Counsel

Assn. of I11. Elec. Coops.
6460 S. 6™ Frontage Rd.
PO Box 3787

Sprinfield, IL 62708-3787
e-Mail: hastings@fgi.net

Jerry Tice

Atty. For Assoc. of Illinois Electric
Cooperatives

Grosboll, Becker, Tice & Smith
101 E. Douglas

Petersburg, IL. 62675

R. Lawrence Warren

Sentor Assistant Attorney General
Public Utilities Bureau

100 W. Randolph St., 12% Fl.
Chicago, IL 60601

e-Mail: lwarren@atg.state.il.us

Julie A. Voeck

Director, Energy Marketing

Blackhawk Energy Services

N16 W23217 Stone Ridge Dr., Suite 100
Waukesha, W1 53188

e-Mail: yvoeck@wisvest.com

Edward J. Griffin

W. Michael Seidel

Attys. For Central Illinois Light Company

Defrees & Fiske

200 S. Michigan Ave., Suite 1100

Chicago, IL 60604

e-Mail: egriffin@defrees.com
wmseidel@defrees.com

Nick T. Shea

Rates & Regulatory Affairs
Central Illinois Light Company
300 Liberty Street

Peoria, IL 61602

e-Mail: nshea@ctilco.com

David I. Fein

Christopher J. Townsend

Karen S. Way

Attys. For Enron Energy Services,

Inc., and Metropolitan Chicago

Healthcare Council

Piper Marbury Rudnick & Wolfe

203 N. LaSalle St., Suite 1800

Chicago, IL 60601-1293

e-Mail: david.fein@piperrudnick.com
chris.townsend@piperrudnick.com
karen.way@piperrudnick.com




Susan M. Landwehr

Director, Government Affairs

Enron Energy Services, Inc.

900 Second Ave. South, Ste. 890
Minneapolis, MN 55402

e-Mail: Susan M Landwehr@enron.com

Edward C. Fitzhenry

Attomey for IIEC

Lueders, Robertson & Konzen
1939 Delmar Ave.

P.O. Box 735

Granite City, 1L 62040

e-Mail: efitzhenry@lrklaw.com

Randy W. Clemens

Chris Olsen

Beth A. O’Donnell

Public and Regulatory Affairs

[llinois Power

500 South 27" Street

Decatur, IL 62521-2200

e-Mail:
randy clemens@illinoispower.com
chris_olsen@illinoispower.com
beth_odonnell@illinoispower.com

Owen E. MacBride

Attorney for lllinois Power

Schiff Hardin & Waite

6600 Sears Tower

Chicago, IL 60606

e-Mail: omacbride@schiffhardin.com

Kevin Scanlan

Metropolitan Chicago Healthcare Council
222 S. Riverside Plaza, 17" Floor
Chicago, IL 60606

Robert P. Jared

Regulatory Law & Analysis
MidAmerican Energy Company
106 East Second Street

Post Office Box 4350

Davenport, IA 52808

e-Mail: rpjared@midamerican.com

Jeff Schirm

MidAmerican Energy Company

716 17" Street

Moline, 1L 61265

e-Mail: jaschirm@midamerican.com

Eric Bramlet

Mt. Carmel Public Utility Co.
Koger & Bramlet, P.C.

316 ¥ Market Street

Mt. Carmel, IL 62863

e-Mail: kblaw@midwest.net

Julie Hextell

Newenergy Midwest, L.L..C.

309 W. Washington, Suite 1100
Chicago, IL 60603

e-Mail: jhextell@newenergy.com

Kennan Walsh

Newenergy Midwest, L.L.C.

309 W. Washington, Sutte 1100
Chicago, IL 60603

e-Mail: kwalsh@newenergy.com

Wendy Ito

Nicor Energy, L.L.C.

1001 Warrenville Rd., Suite 550
Lisle, IL 60532-4306

e-Mail: wendyito@nicorenergy.com

Michael A. Munson

Atty. For Nicor Energy L.L.C.
Law Office of Michael A. Munson
8300 Sears Tower

233 S. Wacker Dr.

Chicago, IL 60606

e-Mail: michael@munson.com




Gerald T. Fox

James Hinchliff

Mary Klyasheff

Timothy P. Walsh

Peaples Energy Services Corporation

130 East Randolph Drive, 23" Floor

Chicago, 1. 60601

¢-Mail: gtfox@pecorp.com
j.inchliff@pecorp.com
mklyash{@pecorp.com
twalsh@pecorp.com

Thomas Russell

Unicom Energy, Inc.

125 8. Clark St., Ste. 1535
Chicago, IL 60603
thomas.russell@exeloncorp.com




