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INTRODUCTION 

Please state your name and business address. 

Rocco J. D‘Alessandro. Nicor Gas Company (“Nicor Gas” or the “Company”), 1844 

Ferry Road, Naperville, Illinois 60563. 

Are you the same Rocco J. D’Alessandro who submitted direct and rebuttal 

testimony on behalf of Nicor Gas in this Docket? 

Yes, 

PURPOSE AND SUMMARY 

What is the purpose of your surrebuttal testimony? 

The purpose of my surrebuttal testimony is to respond to the rebuttal testimony of Illinois 

Commerce Commission (the “Commission” or “ICC”) Staff witnesses Mark Maple (Staff 

Ex. 23.0), Mike Ostrander (Staff Ex. 17.0), and Office of the Illinois Attorney General 

(“.4G”) and Citizens Utility Board (“CUB’) (collectively “AGICUB”) witness David 

Effron (AGKUB Ex. 4.0). 

Please summarize your conclusions. 

I conclude the following: 

0 The Northern Region Reporting Center (“NRRC”) is properly included in the 
Company’s rate base for the 2009 test year. This project is needed to meet the 
future operational requirements of the Company and the needs of our customers. 
Nicor Gas‘ Executive Committee and Board of Directors have each approved the 
construction of the NRRC. Since filing Rebuttal testimony, the Company has 
acquired the property in Des Plaines, Illinois and executed the agreement with a 
builder to construct the NRRC. It will be completed and in service by the end of 
2009. For these reasons, Staff witness Maple’s continued claim to remove the 
NRRC from rate base is wrong. 

Nicor Gas Ex. 37.0 
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Q. 

A. 

Upon consideration of the more immediate need for the NRRC and its increase in 
cost from original estimates, the Company has decided to postpone the 
construction of the Central Distribution Center (“CDC”). Accordingly, Nicor Gas 
is withdrawing the CDC from the 2009 test year rate base and from consideration 
in this proceeding. As such, the Company will withdraw the costs of the CDC 
from rate base, while including the updated costs for the NRRC. 

Nicor Gas’ 2008 and 2009 forecast of plant additions correctly reflects the 
Company’s planned plant additions through the end of the test year. The facts 
show that using Staff witness Ostrander’s suggested approach, but using correct 
data, the Company’s budgeted capital expenditures have been accurate to within 
one-half of one percent. Accordingly. the suggested disallowances to plant 
additions proposed by Staff witness Ostrander should not be accepted. 

AGiCUB witness Effion’s proposed operating adjustment related to 
payrolliheadcount is wrong and should be rejected. As discussed in detail below, 
Mr. Effron’s analysis is contrary to the facts and misapprehends the reasons for 
the increases in certain Accounts. 

ATTACHMENTS TO SURREBUTTAL TESTIMONY 

Please identify the exhibit@) attached to your surrebuttal testimony. 

Attached to my testimony are the following exhibits: 

0 Nicor Gas Exhibit 37.1 is a Park Ridge City Council Agenda cover memorandum 
from August 18. 2008 “Approval Nicor Lease”. 

Nicor Gas Exhibit 37.2 is an aerial photo of the current Park Ridge site 0 

. Nicer Gas Exhibit 37.3 is a photo of the Company‘s Schaumburg, Illinois, 
facility, which is similar to the planned NRRC for Des Plaines, Illinois. 

Nicor Gas Exhibit 37.4 is a copy of the designbuild contract for the NRRC 

Nicor Gas Exhibit 37.5 is the updated plan for the building to be constructed on 
the Des Plaines site. 

Nicor Gas Exhibit 37.6 is the Plat Survey of the Park Ridge site. 

Nicor Gas Exhibit 37.7 is a copy of the Company’s data request response to 
MEM 7.09. 

Nicor Gas Exhibit 37.8 is a chart showing the correction to Mr. Ostrander’s 4 year 
capital budget analysis, as well as a corrected 5-year capital budget analysis. 

0 

. 
0 

0 

0 
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58 
59 
60 Ostrander’s methodology. 

61 1V. RESPONSE TO STAFF WITNESS MAPLE’S REBUTTAL TESTIMONY 

0 Nicor Gas Exhibit 37.9 is a chart showing the impact of the 4 and 5 year capital 
budget analysis adjustments on proposed plant additions, utilizing Staff witness 

62 A. NRRC 

63 Q. 

64 

Mr. Maple continues to object to including the NRRC in rate base for the 2009 test 

year. (Maple Reh., Staff Ex. 23.0,2:16-12:209). Is his analysis correct? 

65 A. 

66 

67 

68 

No. Mr. Maple reiterates his erroneous claims that the NRRC is not needed, that it will 

not be completed to be in use by the end of 2009, and that the project is uneconomical. 

None of these claims are correct. As explained below, the NRRC is properly included in 

rate base for the test year. 

69 Q. 

70 

71 

Mr. Maple continues to assert that Section 9-212 of the Public Utilities Act (“Act”) 

applies when evaluating whether the NRRC is used and useful. (Maple Reb., Staff 

Ex. 23.0,3:35-5272). How do you respond? 

72 A. 

73 

74 

75 

76 

77 

78 

I have been advised by counsel that Mr. Maple continues to apply the wrong legal 

standard for the used and useful evaluation. In this regard his reliance on, and 

interpretation of, the Commission’s Order in Docket No. 91 -0586 is patently incorrect. 

(Maple Reb., StaffEx. 23.0.3:40-4:60). Nowhere within the Commission’s Order in that 

docket does the Commission expressly or implicitly apply Section 9-212 of the Act to 

proposed capital expenditures. Peoples Gus Ligh/ & Coke Co., Docket No. 91-0586, 

Order at 7-9 (Oct. 6, 1992). The Company w-ill address this issue in detail in its briefs. 
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Q. 

A. 

Q. 

A. 

Mr. Maple continues to assert that the Company does not need the NRRC in order 

to meet its operational needs. (Maple Reb., Staff Ex. 23.0,9:160-12:209). Is he 

correct? 

No. As described in my earlier testimony, the Company has evaluated its operations and 

determined that it must replace its existing facility in Park Ridge, Illinois, and its facility 

in Niles, Illinois. The proposed NRRC will combine these two operations into one 

location, at a site that is owned by the Company, and with sufficient room to house its 

facilities and vehicles. Mr. Maple simply chooses to ignore the Company’s assessment 

that the current Park Ridge location is not adequate to support the operational 

requirements in the region. Another flaw in Mr. Maple’s position is that he fails 

completely to address the fact that Nicor Gas will combine two existing facilities into one 

location. Moreover, as described in detail below: the Company has moved forward with 

the project and has purchased the property and executed a designibuild agreement with a 

builder. These actions have been approvcd by Nicor Gas‘ Executive Committee, as well 

as its Board of Directors. 

With regard to the current lease for the Park Ridge facility, Mr. Maple claims that 

the Company’s concerns regarding the lease are ‘‘ridiculous.” (Maple Reb., Staff 

Ex. 23.0,10:173-75). How do you respond to this claim? 

Mi-. Maple’s conclusion is wrong. The Company never intended for the current Park 

Ridge location to be permanent. Moreover: the Company entered into a short-term lease 

to provide more time to finalize the work to develop the NRRC. As such, the length of 

the current lease is of no consequence to the City of Park Ridge’s (the “City“) ability to 

terminate the lease. Finally, Mr. Maple-s citation to a Data Request Response indicating 
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Q. 

A. 

Q. 

A. 

that I had no reason to believe that the City would terminate the lease is likewise of no 

consequence. The fact is that the City retains the right to terminate the lease on short 

notice, which would require the Company find a new location on short notice, likely 

under less than ideal economic terms and operational circumstances. 

In short, I cannot speculate as to the City’s intentions concerning the lease or the 

property subject to the lease. In contrast, Mr. Maple’s conclusion is based entirely on 

speculation, as he has presented no evidence indicating that the City will not exercise its 

right to terminate the lease. In fact, a review of the attached Nicor Gas Exhibit 37.1 (a 

Park Ridge City Council Agenda Cover Memorandum on August 18,2008 “Approval 

Nicor Lease” meeting) states that “[tlhe City asked Nicor to shorten the clause after six 

(6) months into the terms of the contract, with six (6) months notice.” In any event, the 

current site has proven to be inadequate to meet the ongoing needs of the Company and 

thus looking at continuing a lease at this location is not a reasonable option. 

Mr. Maple states that the Company has not explained how the existing Park Ridge 

facility is inadequate. (Maple Reb., Staff Ex. 23.0,3:31-32). Is he correct? 

No. The Company has provided testimony and various Data Request Responses 

explaining the need for the proposed NRRC. 

Can you explain, again, why the new NRRC is needed? 

There are several reasons why the NRRC is needed. First, the current Park Ridge site is 

inadequate to support the Company’s operations in that area. As described in prior 

testimony, thk site has insufficient space to safely maneuver and house Company vehicles 

assigned to the area. Moreover, being located in a residential area, the site offers only 
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144 

145 

146 

limited ingredegress for Company trucks. Additionally, the size of the Park Ridge site 

is only 1.77 acres, with 13,600 square feet for offices, locker rooms, a garage and storage 

areas. Another approximately 14,000 square feet consists mainly of irregularly shaped 

covered parking areas. (See attached Nicor Gas Ex. 37.2, which is an aerial photo of the 

Park Ridge site). Given the inadequate space at the Park Ridge site, the Company 

currently bases four crews responsible for carrying out work in the region at locations 

outside of the Northern Region. 

In contrast to the Park Ridge site, the Des Plaines site is better suited to 

accommodate both the planned building and the vehicles which support Northern Region 

operations. This difference was reflected in my rebuttal testimony, in Nicor Gas 

Exhibit 18.3. page 1 of 2: where the site plan for the Des Plaines site was presented. To 

further illustrate the difference, I now have attached an aerial photo of our Schaumburg 

facility, which presents a site similar to our planned Des Plaines site. (See Nicor Gas 

Ex. 37.3). It is readily evident when comparing the photos of the Park Ridge site and the 

Schaumburg site that there i s  far more room to maneuver and park vehicles on the 

Schaumburg site. The configuration of the Des Plaines site will offer similar room for 

our vehicles. 

The second reason for the NRRC is to combine our Niles, Illinois operations with 

our Park Ridge operations. At present, our Niles facility also is subject to a lease 

agreement that will be expiring shortly. Rather than continue to lease two locations 

which do not meet the Company’s future needs, the Company seeks to secure a more 

permanent site that will consolidate the operations at these two facilities. The 

consolidated facility will provide increased flexibility of staff, expanded supervision of 

6 Nicor Gas Ex. 37.0 
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148 

149 

150 Q. 

151 A. 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

field operations and improve the overall efficiency of operations in the region. The site 

of the proposed NRRC is of sufficient size to meet the future operational requirements of 

both the Park Ridge and Niles operations. 

Do you have any other comments concerning the Company's need for the NRRC? 

Yes. Nicor Gas always evaluates carefully its capital investments. The Company has a 

proven history of making prudent and reasonable investments necessary to meet its 

current and future obligations to provide cost-effective service to our customers. As a 

consequence, Nicor Gas is the low cost provider of natural gas distribution service among 

major utilities in Illinois and. in fact, is the lowesr cost provider of such service among 

51 utilities in the American Gas Association's 2006 evaluation of gas distribution 

companies. 

In this instance, Nicor Gas' Executive Committee, as well as the Company's 

Board of Directors, each has determined that there is a need for the NRRC. Both groups 

have approved the purchase the Des Plaines, Illinois property for the NRRC and 

construction of the facility. The Company closed on the purchase of Des Plaines 

property on October 30,2008. On October 30,2008, the Company also executed a final 

agreement with its developer to design and build the NRRC facility. The desigdbuild 

agreement, which is attached as Nicor Gas Exhibit 37.4, provides for completion ofthe 

building by October 1,2009. In fact, the Company already has started construction 

activity at the Des Plaines site. 

Notwithstanding the Company's operating history, its management's 

determination that the NRRC is needed to meet future operational needs, and the actions 
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191 

of the Executive Committee and Board of Directors, Mr. Maple claims the facility is not 

needed. Indeed, he states: 

In fact, all of the current facilities are in use today and are quite 
adequate in meeting the needs of the Company and the customers. 

(Maple Reb.. Staff Ex. 23.0. 3:33-34) (emphasis added). This statement, however, 

appears to be based upon nothing more than conjecture. Mr. Maple has provided no 

evidence that he has even visited either the current Park Ridge or Niles locations to 

observe and assess their operational capabilities. Moreover. he has provided no 

information analyzing the Company's current operations at these facilities to demonstrate 

that they are adequate for future demands. Finally. he has offered no information to 

support his conclusion that the Company's existing facilities are adequate to meet the 

needs of customers. 

In summary, the need for the NRRC is based upon the Company's current and 

future operational requirements, informed by our operating experience and history of 

being the low-cost provider of gas distribution service. 

Q. Mr. Maple states that the "most cost effective option is to simply continue to lease 

the current facility [Park Ridge]." (Maple Reb., Staff Ex. 23.0,11:184-85). Does 

NIr. Maple apply the appropriate standard to assess this project? 

A. No. The Company is under an obligation to provide safe and reliable gas distribution 

service to its customers. To meet this obligation, the Company must make investments in 

facilities. This is not merely an exercise in economics. The Company has evaluated its 

operational needs and has determined that the Park Ridge site is not adequate to meet its 

future needs. The Company has been diligent in its efforts to seek out the best available 
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192 

193 

option for meeting those needs. Consequently, contrary to Mr. Maple’s claim, continuing 

to lease the Park Ridge facility is not an option. 

194 Q. 

195 

196 correct? 

Mr. Maple also suggests that Nicor Gas is proposing to build a facility larger than 

what is needed for the NRRC. (Maple Reb., Staff Ex. 23.0,12:203-09). Is he 

197 A. 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

21 1 

212 

213 

No. Mr. Maple’s claim is based on his flawed interpretation of the floor plan that was 

attached to my rebuttal testimony, Nicor Gas Exhibit 18.3. To assume that that the 

phrase “future office area” means that the space will be vacant for “an indeterminate 

period of time” defies logic and reason-particularly when Mr. Maple had the 

opportunity to ask the Company questions about Nicor Gas Exhibit 18.3, but chose not to 

do so. In fact, the Company has further revised the design of the facilities for the NRRC 

so as to increase the size of the building in order to meet our operational needs. (See 

Nicor Gas Ex. 37.5). First, it was necessary to add additional space to the main building 

due to the elimination of an outer building for material storage that was not acceptable in 

the city of Des Plaines. Also, a second floor was added first to minimize the footprint, 

accommodate the needed space for locker rooms and meetings rooms and hold 

construction costs down. The current design has 37% of the total space for offlce, locker 

room, meeting rooms and common areas the remaining 63% is for material and 

equipment storage and shop area. The current Park Ridge site has approximately 32,000 

square feet of open parking and drive space available. (See Nicor Gas Ex. 37.6 -Plat 

Survey). In contrast, the Des Plaines site will have approximately 150,000 square feet to 

accommodate open parking and drive space. 
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234 

235 

Q. 

A. 

Q. 

A. 

Q. 

Mr. Maple continues to claim that Nicor Gas will not finish the NRRC before the 

end of the 2009 test year. (Maple Reb., Staff Ex. 23.0,4:64-66). Is he correct? 

No. The NRRC is scheduled to he completed and in service before the end of 2009. The 

designibuild contract reflects a completion date of October 1, 2009. The schedule for 

completion is consistent with our experience, and with our understanding of the builder’s 

performance for similar structures. 

Mr. Maple also is critical of the fact that the cost of the NRRC has increased. 

(Maple Reb., Staff Ex. 23.0,11:186-12:200). Please explain the reasons for the cost 

increase. 

The original cost estimate for the proposed NRRC was based on a number of facts that 

are no longer applicable. The original estimate was developed based on a site in Niles, 

Illinois. However, the Company had to select a new site for the NRRC (Des Plaines), 

because in conducting our due diligence for the original site, it became apparent that the 

site was not suitable. The Des Plaines site is better suited for our operations. Second, the 

cost to design and build the building is higher than originally forecasted. These costs, 

however, reflect the current market to acquire the Des Plaines property and to construct 

the NRRC facility. We provided all of the details on the budget in response to data 

request MEM 7.09. The Company’s response to MEM 7.09 is attached as Nicor Gas 

Exhibit 37.7. 

B. CDC 

You have indicated that the Company has revised its position concerning the CDC. 

Would vou aIease exalain the Comoanv’s revised aosition? ” .  - “  

10 Nicor Gas Ex. 37.0 



236 A. 

237 

238 

239 

240 

24 1 

242 Q. 

243 

244 A. 

245 

246 

247 

248 

249 

250 

251 

252 

253 

254 

255 

256 

257 

258 

Yes. The Company has a real and pressing need to construct the NRRC, and that project 

is under way. The Company also recognizes that the cost for the NRRC has increased 

from $5.9 million to $12.5 million. Given the increased cost of the NRRC and current 

economic conditions, the Company has decided to postpone development of the CDC 

during the 2009 test year. As such, the Company is withdrawing the CDC from 

consideration in this rate case proceeding. 

While the Company is withdrawing the CDC from consideration in this proceeding, 

do you have any comments regarding Mr. Maple’s testimony concerning the CDC? 

Yes. Mr. Maple claims that in my rebuttal testimony I was “deliberately misleading” the 

Commission concerning space at the Company’s existing meter shop site. (Maple Reb., 

Staff Ex. 23.0., 5531-83). 

Let me be clear: nothing could be further from the truth. Mr. Maple’s “belief‘ is 

premised on an entirely incorrect reading of my rebuttal testimony. His accusation is 

premised on one bullet-point, where I stated “[slome meters currently must be stored 

outside due to lack of available indoor space. As OUF natural gas system continues to 

grow, more space will be required to store new and used meters.” (D‘Alessandro Reb., 

Nicor Gas Ex. 18.0,7:163-165). Plain reading of my testimony shows that 1 presented 

numerous reasons why the Company does not have adequate space at existing facilities. 

(Id., 7:347-165). As for the meter equipment, Mr. Maple himself acknowledges that the 

Company stores meters outside. (Maple Reb., Staff Ex. 23.0,6:90-91). The simple fact 

is that the Company requires more space for a number of reasons, including space for 

meters. Unfortunately, Mr. Maple ascribes an intent to my rebuttal testimony that is 

unfounded and incorrect. 
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272 
273 

274 

275 

276 

277 

278 

279 

280 

281 

Q. 

A. 

V. 

Q’ 

A. 

C. 

Earlier in this testimony you stated that the Company was withdrawing the CDC 

from consideration in this proceeding, while seeking to include the full cost of the 

NRRC in the 2009 test year rate base. What is the net impact of these proposals? 

The Company originally proposed to include both the NRRC and CDC in the test year 

rate base. The original proposed cost of the NRRC and the CDC were $5.9 million and 

$1 3 million, respectively. Based upon the increased costs of the NRRC, now totaling 

$12.5 million, and the elimination of the CDC, Nicor Gas is proposing a net decrease in 

its capital expenditures of $6.4 million related to these two projects. Given the 

Company’s use of an average rate base for the test year, this equates to a net decrease of 

approximately $3.2 million in the test year rate base. Company witness Gorenz testifies 

to the proposed revenue requirement decrease related to this adjustment. (Gorenz Sur., 

Nicor Gas Ex. 45.0). 

RESPONSE TO CERTAIN RATE BASE ADJUSTMENTS OF STAFF WITNESS 
OSTRANDER 

Mr. Ostrander continues to propose an adjustment to reduce proposed plant 

additions by 2.87% for 2008 and 2009. (Ostrander Reb., Staff Ex. 17.0,4:70-80). Is 

his 2.87% figure correct? 

No. Mr. Ostrander’s 2.87% adjustment is not correct for the following reasons: 

IMPACT OF COMPANY REVISIONS TO NRRC AND CDC PROPOSALS 

(1) In my rebuttal testimony I pointed to the fact that the Company’s plant addition 

budgeting was remarkably accurate. Upon reviewing Mr. Ostrander‘s analysis further 

(Ostrander Reb., Staff Ex. 17.0, Sch. 17.02, p. 3), it appears that he has used an incorrect 

figure for 2004, which has a dramatic impact on the results of his analysis. In particular, 
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283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 Q. 

299 

300 A. 

301 

302 

303 

Mr. Ostrander uses a 2004 mid-year capital expenditure budget instead of the original 

2004 capital expenditure budget of $165,179,000. This is inconsistent with his approach 

for 2005 - 2007, where he is comparing actual capital expenditures to the original budget 

for each respective year. When comparing 2004 actual spend to the original budget, the 

Company underestimated its 2004 original budget by approximately $1 0,000,000 or 

about 6%. Applying this corrected 2004 variance to Mr. Ostrander’s four year average 

yields a variance between budgeted and actual capital expenditures of only 0.52%, not 

2.87%. The recalculation of the variance percentages using Mr. Ostrander’s analysis is 

reflected on Nicor Gas Exhibit 37.8. 

(2) In addition, Mr. Ostrander chooses a four-year historical analysis on w-hich to base his 

conclusions. He does not; however, explain his rationale for choosing a four-year period. 

If, instead, a five-year history is applied to his methodologies, the Company’s variance 

between budgeted and actual capital expenditures would indicate that the Company 

actually under-estimated its budgeted capital expenditures by I .60%. (See Nicor Gas 

Ex. 37.9). The impact of these alternatives to the Company’s proposed test year plant 

additions is detailed on Nicor Gas Exhibit 37.9. 

What is the impact of the reduction to the 2008/2009 plant additions budgets for the 

increased cost of the NRRC and the removal of the CDC project? 

The result is that the Company’s forecasted plant additions will be at 99% of original 

budget. By reflecting this adjustment in the rate base and revenue requirement (as the 

Company has proposed) means any further adjustment, as proposed by Mr. Ostrander 

(corrected - 0.52%) would be a double count and should be ignored. 

13 Nicor Gas Ex. 37.0 



304 Q. 

305 

Should the Commission adopt Mr. Ostrander’s proposed adjustment to 2008 and 

2009 plant additions, as revised above? 

306 A. 

307 

308 

No. The Company’s budgets for 2008 and 2009 plant additions are very accurate and 

should be adopted. In this regard, I note that AG/CUB witness Effron no longer opposes 

the Company’s proposed plant additions. (Effron Reb., AG/CUB Ex. 4.0, 1 :22-2:7). 

309 

310 

311 

312 

If. however, the Commission determines that an adjustment is appropriate, then 

the Commission should adopt Mr. Ostrander’s proposed adjustment, revised to reflect 

adjustments set forth above, and adjusted for the reduction of $6.4 million related to the 

NRRC and CDC discussed earlier in my testimony. 

313 VI. RESPONSE TO AG/CUB WITNESS EFFRON’S PROPOSED ADJUSTMENT TO 
314 PAYROLLMEADCOUNT 

315 Q. Mr. Effron continues to propose an adjustment to reduce the Company’s test year 

316 

317 

318 A 

319 

320 

321 

322 

323 

324 

325 

Payroll Expense. (Effron Reb., AGKUB Ex. 4.0,9:5-10:19). What is your response 

to his proposal? 

For the reasons set forth in my Rebuttal ‘Testimony, Mr. Effron’s payroll expense 

adjustment should be rejected. Nothing in his rebuttal testimony reasonably supports 

such an adjustment. In fact, Staff witness Hathhom disagrees with Mr. Effron’s proposal 

on this issue. (Hathhorn Reb., Staff Ex. 15.0, 12:254-62). 

I also would observe that Mr. Effron has reduced the size of his proposed 

adjustment to payroll expense to reflect the fact that the Company has increased its 

headcount during 2008. (Effron Reb., AG/CUB Ex. 4.0, 103-19). Since filing my 

Rebuttal Testimony, the Company has continued to increase its headcount. consistent 
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327 

328 

329 

330 

331 

332 

333 

334 

335 

336 Q. 

337 

338 

339 

340 A. 

341 

342 

343 

344 

345 

346 

347 

with its forecast. As of October 31,2008, the Company’s headcount has increased by an 

additional 22 employees, or within 45 of its budgeted amount. 

Mr. Effron states in his rebuttal testimony that he is not proposing to freeze the 

employee complement at the 2008 level. (Effron Reb., AG/CUB Ex. 4.0,9:8-12). 

However, Mr. Effron’s proposed adjustment would reduce average 2009 test year 

employee levels to 2,224. The Company‘s actual employee levels at October 3 1,2008 

are 2.230. ’Therefore, Mr. Effron is not just freezing the employee complement at 2008 

levels, he is actually proposing a reduction to the Company’s actual 2008 employee 

levels by the end of 2009 without identifying which positions he feels are unwarranted or 

providing a basis for why these positions should be eliminated. 

Mr. Effron claims that although the Company is incurring unbudgeted overtime 

and contractor expenses to accomplish the workload related to employee vacancies, 

this is an invalid argument to opposing his adjustment. (Effron Reb., AGlCUB 

Ex. 4.0,9:8-19). Is he correct? 

No. Mr. Effron’s reduction to the Company’s test year payroll expense i s  premised upon 

a comparison of 2008 actual headcount versus budgeted headcount. What Mr. Effron 

fails to acknowledge is that although headcount is not at budgeted levels, the Company’s 

workload remains the same. The Company is incurring unbudgeted overtime and 

contractor expenses in 2008 in order to accomplish the current workload. Therefore, 

Mr. Effron would be incorrect in reducing the Company’s proposed 2009 payroll 

expense, based solely on a 2008 headcount variance, without adjusting for the 

unbudgeted overtime and contractor expenses that the Company is incurring in 2008. 

15 Nicor Gas Ex. 37.0 



348 Q. Is any adjustment to the Company’s test year payroll expense warranted? 

349 A. 

350 

35 1 

352 

353 this lower headcount. 

No adjustment to the test year payroll expense is warranted. However, if the Commission 

somehow adopts Mr. Effron’s proposed adjustment, his adjustment should be further 

reduced to reflect the additional increase in employee headcount in 2008, as well as the 

unbudgeted overtime and contractor expenses that the Company is incurring as a result of 

354 VII. CONCLUSION 

355 Q. Does this conclude your surrebuttal testimony? 

356 A. Yes, 

16 Nicor Gas Ex. 37.0 
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City Council 

Moctina Date: August IS. 2008 

Item Title: 

Action Kcauested: 

Approval o f t h i  Kicor 1.ca.w for I?W Hlm Stwet 

@ Approval 
r] ryor discussion 
0 Feedback requested 
0 For your information 

staff Conhct: Wayne Zingsheim 
Phone Number: x247 
Email Address: 

Hackaround: 
Nicor Gas has Icwed thr City owned property at 1200 West Elm Street. the former Public Works Service 
Center, sincc 2000. The original intent ofthis lease was to provide the City with revenue while a decision 
wds made as to the optimal use ofthis site. 

l'he current lease expires On October 3 1,2008. Nicor Gas has approached the City with a request for a 
new lhree ( 3 )  year Icase, with the rent increasing 3% per year for the term of the lease. 411 other terms of 
the 2005 lease would generally remain in effect except for the termination clause. l h e  City has asked 
Nicor to shonen the clausi aficr six 16) months into thc term of'thc contract. wifh six ( 6 )  months notice. 

Nicor currently pays $8.82 per square Toot or $238,340 pcr year rent, a 60% increase over the original 
contract. Nicor performs all capital repairs on the propeny and pays approximately $28,000 i n  propcm 
taxes 

Recommend- 
Move the City Council direct the Mayor to enter into a three year Iwse agreement for 1200 Elm Street 
with Nicor Gas Company of 1844 Ferry Road. Naperville. Illinois 60563, in the amount of 6245,281 
beginning at the commencement ofthe agreemeni and increasing as provided for by the contract. 

Btldoct ImDlications: 
Does Action Requirc an Expenditure of Funds: n Yes No 
If Yes. Tot21 Cost: 
If Yes, is this a Budgeted Item: Yes 0 

Attachmants: 
Xonc 





1011 Wiley Road 
Schaumburg, Illinois 
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- AIA Document ~ 1 4 1 ’ ~  - 2004 
Standard Form of Agreement Between Owner and Design-Builder 

I AGREEMENTrnndeasofthc30th dayof Oct. in t ixywrof  2008 

BETWEEN the Owncr: 
(Nome, addrem and orher infomroliun) 

Nordm illinois Gas Company a l a  Nicor Gas Company 
1844 Ferry Road 
Napewille. Illinois 

and rhl. Dcsign-Builder: 
(Name, address m l  other informrim) 

Pannttoni Construction, Inc. 
8775 Folsom BIvd ... Suite 100 
Sacramento. California 

And 

Panattod Constriction, I x .  
6250 N. River Road, Suite 4050 
Romnod, Illinois GOO18 

I 

For rhe following Projccti 
(N?m, location anC~derailcd description) 

Design and conshliction of Rcgional Reponing e n t e r  on approximalely 4.54 a c w  of 
vacant property located at 1665 Birchwood Avenue. Des Plains, nlinoir 

DesigwBuildcr’s Architect is Parlnws In Design, l o r .  Riverwoods, nlinois. License No. 
1840021 78 (heinafter ‘Architect”) 

DeJignlBuildW’s Engineer i s  Spacso, Inc., IL Licensc No. 184-Wl157 (hereinafter 
”Engineer,” nlrhough Architcct and Engine8 may be reimed lo eollecrively as Archirect 
whenever design services DT duties of he Arch ik t  and engineer overlap for the prpmes 
of this Agrecment). 

ThcOwner and Design-Builder o g r e  as follows. 



1"lt. 

I 

TABLE OF ARTICLES 

1 THE DESIGN.BUILD DDCUMENIS 

2 WORK OF THIS AGREEMENT 

3 

4 CONTRACT SUM 

5 PAYMENIS 

6 DISPUTE RESOLUTION 

7 MISCELLANEOUS PROVISIONS 

8 

DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 

ENUMERATION OF THE DESIGN-BUILD DOCUMENTS 

TABLE OF EXHIBITS 

A TERMS AND CONDITIONS 

B 

c INSURANCE AND BONDS 

DETERMINATION OF THE COST OF THE WOW 

. .  
ARTLCLE 1 THE DESIGN-BUILD DOCUMENTS 
5 1.1 ThcDesign-Boild Documents form the DcsipBuild C o n m t .  The Design-Build Documents consist of this 
Agreement hetween Owner and Design-Builder (h&naRcr, the "Agreement") and its etachedBhibits; 
Supplementary and o@r Conditions; Addenda issued prim to wccution of thcAgz%mr: the Project Ilia& 
including changes to the Projvl Cdnda proposed by the Design-Builder and accpkd by the Owner, if any: thc 
Design-Builder's Pmposd and wriuen modfiations to the PIDPOS~ acmpkd by the Owner, if any; aher  
documents iisled in this Agreement: and Modificatianr issued afterueculion of this Agreement and, upon approval 
by Owner BE proviaed herein, the wnsmction documents identified in Ex. A, Art. 1 . 1 . I .  An enummtion of the 
Design-Build Documcnrs, other than Modificatims, appean in &lid8 8. 

!j T.2 The Desi@-Build Conmct n p m n t s  rhc entirc and integrated des ip  and constructioo agreement bcmeco the 
pmies hcrcio and supersedes prior negoriations, representations M agreemenrs, either mitten orord. 

§ 1.3 The Design-Build Conmn may bc amended or modified only by a Modification. A Modification is (1 )  a 
wrinen amendment to the Design-Build Contract signed by bolk parties, (2)  8 Change Order, (3) a Consunction 
Change Directive or (4) a writteo order for a minor change in the Work issued by the Owner. 

§ 1.4 Nothing conrainad in the Design-Build Documents shall create a conmclual relationship b e m n  thc Owncr 
and any third party; however. it is undeisrwd and agreed that the Owncr is an intended third-party beneficisry of all 
mntrncts for design orcnginecring services, dl subcontracts. purchaseordcrs,and otheragreemcnts bdween the 
Design-Builder a d  third panies.-TbeDesign-Builder shall incowratc lhia pamgmph and this Agreement into its 
respective agreements with third parties c o n m i n g  the Projecg including butnotlimind to azreements wirt, the 
Architect and IhcEngimtr identified hcrein. 

ARTICLE 2 THEWORK OFTHEDESIGN-BUILD CONIRACT 
5 2.1 The Design-Builder shall fully execufe the Work described in the DcdpBuild Documents, except to the 
cxtent rpecifically indicated in the Design-Build Documcnts to bc the rrsponsibility of others: 
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ARTICLE 3 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 
93.7 The date of commencement of the Work shall be the date of this Agreement unless a diffmnl date is smted 
Maw or provision is made for the datc to be fixed in a notice issued by the Owner. 

8 3.2 The Contmct Timc shall be measured from h d a t e  of commenccmcnr subject to adjusmcnts of th is  Confract 
Time as provided in the DesigrrBuild Documents. 
(Inserr provisions. ifony, for lipidarcd domnges relnrins io faibue to wmplek on rime or for bowpaynzenrsf ir  
early complerion of rkc Work) 

I (Pora~ruplu dalered) 

3.2. I 
the complctd Workfoliowingexpi~~anof tbeConU?clTime and that the Owner will enter into 
agreeinem and moke commitments lo utilize, rens lease or demise all orpart of the prem*es whwe the 
Work is to be completed, all based on Conuoctor’s agreement to achieve Substantial Compluion of the 
Work within the time provided in Art. 3.3 Mow. DesipBuilder furthef acknowledges and agrees that if 
Design-Builder rails to achieve SuWtantial Completion of thc Work within the time provided in Art. 3.3 
bclow. Owncr will sustain errensive disruption to its business. dsmsges and loss BP a icsulg the exact 
amount of which a n  diffiwlt or impossible 10 quantify a1 the &me of execution of this Agreemenr. As an 
additional induccmnt to Owner to entcr inLo this Agreement, Owner and Designduilder therefore agree as 
follows: 

‘3.2. I:1- If the Design-Builder fkls to achieve Substantial Completion of the Work within the time provided 
in Ail. 3 3  below, Owner shall be entitled to retoin orrecover from Design.Buildcr. as liquidated damages 
and rmi as a penalty, the following per diem amounts, commencing on the first dzy following expiration of 
the Contract Time and continuing until actual achievement of Substantial Cornpiction. Such liquidated 
damages arc agreed to be B reasonable estimate a i  the Lime of this Agrccmcnl of fhe damages the Owna 
will imcw as nresult of Design-Builder’s deleyed achievement ofSubstantinl Completion: For the first 30 
days following thc date for Substantial Completion, $0.00 (Zero Dollars) per day Until the dare on which 
Derign-Builder achieves Substantid Completion; for days 31 through 60 foilowing the date for Substantial 
Completion, $1,003 (One Thousand Dollars) per day until the date on which Design-Buiidcr achieves 
Subslantid Coinpierion; for doys 61 thmugh achievement of Substantial Completion, 52,000 (Two 
Thousand Dollars).per day until thhs dale on which Design-Buildcr achieves Substantial Completion. 

3.2.1.2. Owncr may dcductliquidated damages described in Subpwagraph 3.2.1.2 from any unpaid amounts 
then or &crcaftcr doc the Design-Builder under this Agreement. Any liquidared damages not so dedueted 
fromunpaid amounts due the Desipn-Buildcrshall be payablc to the Owner upon written demud, together 
with intcrest imm the date of th demand at the rate of one percent (1%) pw month 

Design-Builder acbmvledges thar Owner is entiiled Lo full and taeficial  occupancy and use of 

I n k  

I 

9 3.3 TheDesign-Builder shall achieve Substantial Completion of the Work not later than 
(Psrapphr  delered) . . 
October 1.2099. subjectonly IoModifications. 
(Toble deleredJ 
ARTICLE4 CONTRACTSUM 
S4.f The Owner shall pay thc Dcsign-Builder the Contract Sum in current funds for the Design-Builder’s 
performanee of the Design-BuiM Contract. The Conlroct Sum shall be one of thc following: 
(Check rhe opproprtnle bm.J 

I [x  1 Stipulated Sum in accordana with Section 4.2 below; 

[ ] Cost of the Work Plus Dcpign-Builder‘s Fee in accordance with Section 4.3 below; 

[ ] Cost of the Work Plus Design-Boilder’sFee with a Gnannreed Maximum Price in accordance with 
Section 4.4 bclow. 

(Bmedon the releaion above. compfere elrherSenion 4.2, 4.3 or 4.4 below.) 

3 
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5 4.2 STIPULATED SUM 
5 4.2.t TheStlpulated Sum shall be PIvc Million Three HundredThirty Eight Thousand ThrecHundred Fifty Seven 
Dollars ( $5,338,351.00 ), subject to additions and deductions as provided in themsign-Build Documenrs. 

5 4.2.2 The Stipulated Sum is based upon the following alternates, if any, which an describsd in IheDesign-Build 
Documents and arc hereby accepted by the Owner: 

1"lf. 

I 

5 4.2.3 Unit p"ces. i f  any, arc us follows: 

Description Units hice ($0.00) 

$4.2.4 Allorances. i f  any, arc as hildws: 
( I d t u n $  cndsiore ihhc m o o n u  o j i n y  olloroncrz and m r e  %herher r luy lnclirde lobor, rnurerialr or borh) 

Ailowancs Amount ($0.00) Included llems 
tinwonmenml 1r.drmnOiolt.on Pnymenl 532,000 NIA 

5 4.2.5 AIrumpticN o:qunhficoLon% L i q ,  OF. wh.ch the Slipularcd Sum is h s d .  a c  as follows: 

(Pamatr.ophr deleted) 
(Table delered.) 
(Pzmgrnphrdelcted) . . . 
(Tablr deleudj 
(Pamgroplu delered) 
$4.5 CHANGES INTHE WORK 
5 4.5.1 Adjustmcnu of the Conrract Sum on account of changes in the Work may be determined by any of the 
methods iisrcd in h i c k  A.7 of Exhibit A, Terms and Conditions. 

, ,. _ ._O ._-._ 
ARTICLE 5 PAYMENTS 
95.1 PRffiRESSPAYMUiTS 
5 51.1 Based upon &opcily completed Applicalions for Payment submitted to lk Owner by lhe Design-Builder 
under the terms herein, Iiic Owner shall make progress payments on amount of fhe Convect Sum lo h e  Design- 
Builder LIS provided below and elsewbere in the Design-Build Documents. Compliance with this Aniclc 5,  tk hrms 
of this Agreement Rnd with Exhibit A me ab W p R s  condition precedent to the Owner's obligation lo pay Design- 
Buildcr. . .  

?j 5.1.2 The period mwred by cach Application for Paymcnt shall be one calendar month ending on the last day of 
thc month. 

Each papent request shell be accompanied by the Design-Builder's Waiver of Licn to Date for rhe full snwunt of 
the p~ynient; and by ilu Waivsrs of Subcmlraclors and Soppiicrs who areinciudcd in the payment quest,  lhrough 
the dare of that payment request. The above waivers requiremenll shall not affect the duty of thc Dcrign-Builder to 
promptly pay each Subeontracror the nmunt  to which he i s  entitled Request for final payment shall be 
accompanied by conditional Final Waivers of Lien from the DesipBuilder, all Subcontractors and Suppiicrs of 
material who have not pnviomly furnished such f i a l  waivers. Conditional Final waivuz wili be far the full 
~molint  of the contract and originals shall bcpmvided in cxchange for final payment. 

All applications for payment shall bc accompanied by a schedule of values, dmw rcquest form or affidavits h m  the 
Design-Builder and Subconmcmrs containing such information and m such form BJ sppmved by O w w  or as may 
bc reasonably requircd.by Owner, Owner's title company or lenders. With nspcci to each payment being msde to 
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Design-Builder. any suoconlractor 0: malcrialrran. the application shacl be accompanied by i Waive! ofLirn 10 
Dalc or Conditionnl Rnol Waivers duly executed by Ibe pcIsons who IeCeiw ia payment aod as shown 011 such 
alf.dav:(s. wnich Waivrr of Lien sh4l bo a lorm mpiovcd by Owner 

95.1.3 Provided lhal an Applicatior fxPaymem is received ml l i t c ~  hnn the SL! 
maLC piymcnt to lk Dcsign-Buil&i 1101 Inlei Ihau the 2sL1 Juy ufihe same rn~nlh.  l f c n  Apph.Xinn for 
Pnymm i s  rercived b) [ne Owner ahcr !ne 3ppl.cnion date fixed i b n q  paymen, sbI1 bc made by the Owner not 
liter .n;n Iwrnt) ( 20 

day of month. thc Owcw shall 

i 
)oa)s after the Owlar mcencs the Application for Pa)wcnt 

S 5.1.4 Pnymcnts m y  Or. mrdc throiyh a titlo escrow. iicluo.ng Ulrough a Chicego Tttlc & Trust swdiud  loon 
Consttucticn Lorn Iisciow AgrccmcnL DecipRuildcr a 5 m  10 execule and deliver mch documnu, mdwnnioer 
and agrccmenu ns the lil lc CXJOHCC may rrssniably rquerl in order :o provide iuter;ln i iwhbnics' licu 
e>doijcrncnts or inswawx far coeh paymcr.1 maac by Ouncr h:rcmdsr. Tx cos1 of the wcmw shall t.c paid by 
Owner. 

5 5.1.5 Wi:h each Appl.cat on for Faymcnt whcie !hc Contracl Sun. is based tip n il Stipulated Sun Ihc Design- 
Ruildcr shill cubmjt me most recent Schrddc of  v a : m  in acoidance wifh Lie Dwign-Bold Docurnenis. 'The 
rcricdJle of ~ U C I  shall a i l u ~ ~ l ~  [I:: ciitiic Coiitrd S L ~  among the w ious  poruons of the Work C:ompmsat on io! 
OCSIRD sewice~ shall 02 S ~ O W  r?p.aratel) Where #he Cor~lrart Sum i s  based ~n W Cos ct lhc Work wiih a 
(iu,rantcw Maximum Price. tbe Dcricn-Builder's Fee ohall bc shown scpioaly. The schedilc of Y ~ ~ U C I  shall be 
prepwed ic swh form an0 mpponcd by such daw to suos1:ntiate ill nccuracy as the Ouner m y  rcquire. Thio 
schcduic of vil!.~s% unlcss objcctrd 10 by lhr Vwc=r. \hall be used as a bans for reviewing Ihc Dcsigu-Bddcr's 
App icationt for Payment 

9 5.1.6.k taking nctton on t l x  Ucsign-Builder's Applications for Pnymcnl. the Owner stall b: enlided to rely ou thc 
accuracy and compic(cncss of the informelion furn!shed by the Design-Builder and shall no1 be dtcmed to have 
made a detailed cxamnalion. audit or 3nUlmelic vcnfication of lhs doc~mentalon subrmtted :n mxrdancc with 
Sections J.1.4 w 5.1 5, oroiher supportmg dam; 10 h a w  mace uhaustivc or mndnoous on.silc ir.spccrions: or 10 
iiaw made uamlnolions to asccniin how or for wha purposes rhe Desip-Builder has used ~ m m t s  previously 
paid on accmnt oflhe Agrccmenr S w h  examinations, audm and venficalicns, if required by the Owner. wdl be 
pcrfomro by the Owner's ~)ccou~~~aots  utmg m *.e sole t n t ~ r u t  of h Owner. 

5 5.1.7 h c c y t  with the OWICT'S prim ap7rdbaI. lk Dciigii Builder shall nut m k e  ~dvancr paymcnu to suppliers 
fur m~1~:iiils or cquipinent which have not been dc!irercd an3 stored at !he s i t r  

5 5.2 PROGRESS PAYUEhlS. STIPULATED SUM 
9 5.2.1 Applicationr fur Pa)tnenl whcie the Cc~.Lact Suffl i s  uaxd uybn d SupdateC Sum shall inoicatc 1tc 
pcrccnts:~ of complrlion of cmh portion of thc Woik es of the m d  of the p-.ricd covered by the App:tcntm for 
Poymnt. 

0 52.2 Suojea 10 othcr projisions of h e  Derip,n-Build Documnu. the amount of cach p r o g r s  payment shall DC 

coinpued as follows: 
.I 'I'nke thdt purjun of thc Conlieel S m  p q x r l y  rllocnble a cozr.pletrd Work is detcni.iued by 

mtllliplying the pciccnlsge con~ ledon ofcscn poruon of h e  Work by it.? share of the Contract Sum 
a l l o a r e d  10 that portion of the Work in !he schedule o f  \ a l w .  itss ruaimgc of ten pctrrnt( 10% ) 
on Ihe Wwk. other h a i l  ICIV.CU pro'oridd by design pmlcasionals iuiJ uulcr cw16ulmtp nlnined 
dircclly by thc Design-Builder Pending final dctcrminsion of cos1 u) !he Oivrrr of Ctwgu. in fhc 
Work, R I I Y ~ U I ~ t S  not In ilirpltr ShAl bc iucludrd as pioviled in Section A.7.3.8 of Exhtb.1 A,'Ccrms 
ana condII,"m, 
Aad that ponim of lhc Conuact Sum pmpcriy allocable 10 malenals awJ cq~ipment deikrcrcd and 
svixbly rtorcd PI the s IC for subsequent incwpxsuon ir llic completed consuuc~on (or, if approved 
in advance by [::e Owiicr. suitably stom< off Il.c site 21 a loeation cglrcd J Q O ~  in wriring). Icsp 
rcminage oftcn pcreent ( 10% ); 
Sobrdct the ourcgatc of prev.ot5 papenis rrsdc by Ihc O ~ n u ;  and 

.2 

.3 



! 

! 

Nicor Gas Ex. 37.4 
Page 6 of 47 

,4 SubWac1 amounts, if my. for which the Owner has withheld payment from or nullified an Application 
For Payment as provided in Section A.9.5 of Exhibil A. Tms and Conditions. 

5 5.2.3 The progress payment anwunt determined in accordance with Section 5.2.2 shall be funher modified under 
thc following ciicumstances: 

.I add. upon Subslantial Completion of tbe Work, pc sum sufficient to increase thc total payments to thc 
lull amount of the Conlract Sum, 1.4s such amounls as the Owner shall dotennine far incomplete 
Work retainage applicablc lo such work and unsettled claims: and 
(sectiori A.9.8.6 of Edtibil A, Ternm'and Conditions requires releare of applicnlrle retninage upon 
SubstoNiai Completion of Wet* W i r h  comml of wrely, $any.) 
add. if final completion of the WoiX is tbemfter malerinlly delayed through no fault of the Design'- 
Builder, my additional amounts p p b l e  in accordance with Section A.9.10.3 ofExhibi1 A. Terms 
and Conditions. 

.2 

5 5.2.4 Reduction or limitntion of retainage, if any. under Section 5.2.2 shall bc as follows: 
(If it is inrendd, priorto Subsronriol Completion of the ortire Work Io rcdwce or limil the rerainage resulringfmm 
the percmtager inserted in Sections 5.2.2.1 and 5.2.2.2 above, mul his u not explained elsewhere in rhe Design- 
Bdld Documenfs, inrm herepmvLsiom/or such reduction 07 limirariorr) 

Rerention shalt be withheld at 10% on Ihe first 50% of the Stipuleted Sum less design costs, fees, permits, and 
Design-builder few. No retention will be withheld from the last 50% of thc Stipulated Sum. 

(Pnrngrnphs deleted) 
6 5.5 FINAL PAYMENI 
g5.5.1 Findpayment;constitutingiheentireunpaid balanceofthe ContradSvm,sMI bemadeby the Gwnertothe Design 
Builder no bter thao 30 darj.aHer the Design Builder has fully performed lhe Design Bujd Conlrad, indu6vlg the requirements 
in Section A9,tOol Exhibit A, tirms md Condiffins. exCepl Iw ths Dsslgn Builder's responslb3ity to mired Ron mfotming 
Work discovered after final paymentortosatisfyo~erreql6rement. if any. whichextend beyond anal payment. 

ARTICLE 6 DISWTE RESOLUTION 
§ 6.1 
(Pnmgtnplrr deleted) 
Intentionally blank. 

p 6.2 If the p,uries do not rcsolvc their dispute through mediation pursuanl lo Section A.4.3 of Bxhibit A Terms and 
CondiLionG.'the m e t h i  of binding dispute resolution shall be the following: 
(rhheparries do not scl~ct n method of binding dispute resol~rrion, fhen thr wthod  of binding dispute rcsohrtion 
shall be by iiligotbn ino caun of coinpetantjurisdicrion) 
(Check one.) 

[ ] 

1 X ] Litigntion in a court of compereot jurisdiction 

[ 1 OIher(SpeciD) 

Arbinatbn pursuant to Section A4.4 ofZxhibit A, T e r n  and Conditions 

(Paragraphs dcicrrd) 
ARTICLE 7 MISCELLANEOUS PROVISIONS 
0 7.1 The Architect, o t k  design professionals and consulhnts cngaged by the &sign-Builder shall be persons or 
cntilies duly licensed to practice their professions in the jurisdiction where the Proju3 is located and an listed 
(Porngraphs delered) 
on the first page of this Agrccnunl. 
(roble deleted) 
g 7.2 Consultants, if any, engaged directly by the Ownw. thcir professions and responsibilities are listed below: 
(/men m, oddrers, license number. ifopplicnblc, ami responsr3ilifier ro Owner and orhcr irJormarion) 

6 

I 
i 
I 
i 
I 
! 
~ 

! 

! 
I 
j 
! 
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Name and Address License Number Responsibiilles m e r  Information 
to Owner 

I See page 1 

0 1.3 Separate convILcIors, if any, engaged directly by the Owner, their tradcs and responsibilities are listed below: 
(Insrrtnamc, address, license number. rapplicabfe, rerpo,rribililies ro Owner and other hfomiarion.) 

Nameand Address Lkense Number Responslbllilies 

Coiiicrs Bennett & Owner's Rep 
Knhnweilw 

i o  Owner 
Mher Information 

T e m o n  Owner's testing 
agency 

Dwndr's SmuriTy 
contractor 

Owner's Fuel 
Contractor 

OWOfS'S 
Information 

: Technology 
Conmetor 

5 1.4 The Owner's Dcsignaled Representative io: 
( I n r c r r ~ m e ,  d&m and oiher infornorion.) 

5 7.4.1 The Owner's Designated Representative identified above shall be authorized to acton the Owner's bchalf 
with respect to the Project. In addition to Owner's Ds ipa ted  Representative. Owner may retain a third plrty BS irs 
ConsultantlOwner's Representative COP') for the purposcs of reviewing ihc Dcsign-Build Documents, plans. 
specifications and the Work in progress and advising Owner accordingly. Design-Builder agrccs to cwperate with 
OR and Owner's other consulcanls who may be retained in conjunciion wilh the Project Throughout this 
Agrccmcnt (including but nm limited m all Exhibits). whenever informtion or docnrnenls are required to be 
provided to Owncr, thcy arc also nquind to be providcd simultaneously u) ORudcss Owner directs othuwiat. 
Whenever inloolmation, aclions or documents are ripired to be provided by Owner, they may insrmd be provided 
by either Ownei or OR, Any meetings wilh Owner shall also include OR. Owner pmenllv plans to eneaee Collieis . .  - "  I Bennett & Kahnweiler as OR 

5 7.5 The Design-Builder's Designated Repmcntative is: 
(/+sen nom, address m d  other M f o m l i o i ~ )  

James Wsgman 
Panattoni Construction. Inc. 
6250N. River Road. Suite 4050 
ROWIIO~L lllinois MI18 
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g 7.5.1 The Design-Builder's Designatcd Representative identified above shall be authorized m act on lhe Design- 
Builder's behalf with respect to tk Project. 

$7.6 Neither the Owner's nor the Dcsign-Buildcr's Designated Reprsentative shall be changed wi!hour ten days 
written notics to thc other party 

$73 Otherprovisions: 

7.7.1 Whcrc reference i$ mads in this Agrmcn t  to a provision o f  another Design-Build Document, the reference 
refers to hat provision as amended or supplemented by other provisions of the Dcsign-Build Documents. 

5 7.7.2 Unless disputed in good faith, payments due and unpaid under the Design-Build Contract shall bear interst 
from thedale payment is due et the rate slated below. or in the absence Ihwcof, at thc lcgal a t e  prcvaiIing from time 
to time at the placc whcre thc Pmjm is located. 
(Pnmqmphs deleted) 

ARTICLE 8 ENUMERATION OF THE DESIGKBUILD DOCUMENTS 
5 8.1 '?I.= Dcsign-Build Documents. except for Modifications issued after execution of this Agreement, are 
enuineialed as follows: . .  

5 8.1.1 "lie A p m c n t  is thir executed cdilion of the Standard Form Of Agreement Between Owner and Design 
Builder, AIA Dccument A141-2004. 

5 8.1.2 The Supplementary and other Conditions of the Agreement, if any. are ns follows: 
(Eilher lirr opplicn6h doamerris below or &fer lo an exhibii attached ro ihis Agreemnlj 
Titleof the Supplemntary and Oher Cosditions exhibit: A N  Phase I Environmental Assessment Repart by 
CmIson Environmental. d a m  July 27.2007, and addenda Lhhereto dated Omber 9,2007 and September 26,200@, 
Environmental Site ASsesmcnt Phasc I by Huff gL Huff, doted October. 2008; and Environmental Site Assessment 
Phnjc'II by Huff B Huff, dared Oclobcr, 2008. 
(Table ddered) 
5 8.1.3 The Projtct Criteria. including changes to thc Project Criteria props4 by thc Design-Builder, ifany. and 
acceptcd by Ihc Owncr. consist of the following:. 
(Eiiher lisrupplic6ble rlocmenu and their dates be& or refer IO an ejlibir alrached IO rhis Agreenzenr..) 
Project Criteria exhibits are attached hereto and includc: ( I )  the Concepual Site Plan date October 10,2008; (2) the 
Conccptual Bilitding Elcvaiions dale m o b 5  10,2008: (3) rhc Coneeptud Office Plan dale October IO, 2008; and 
(4) the Outline Spaiticoliuns dared August 7.2008 and revised October22,2008 
(Tobla deleted) 
$8.1.4TheDesian-BuilddsI)rooosal. dated .consists of the following: 

~ . .  - 
(Either lin oppliplimble docurnrnls below or refer to M exhibiz anached to 1hirAgreemenr. j 

Title of the DesigwBuilder's Proposal: 

p 8.1.5 Amendments Lo the Design-Builder's Proposal, if any, are as fo~ows: 
(Eilher tis1 applicable docmnem below or refer to on exhibit nmched to thir Agreement.) 

Title ofthe Amendinem to Design-Builder's P r q a l  exhibit: 

5 6.1.6 The Addcndo, if my. art 89 follows: 
(Eirhcr lisi applicoble docotlcnubelow or refer IO on exhibit arrachcdio this Agreement.) 
Ti t le  of the Addenda exhibit: 
(Table dekledj 
0 8.1.7 Exhibit A, Terms and Conditions. 
(Paragraph delered) 

8 
Init. 

, 



I 5 8.f.8 InrcnriomUy deleid. 

I $8.19 Exhibit C. lnsumce and Bonds. 
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5 8.1.10 Odci documents. if any. farming pan of rhc Design-Build Docurncots are as follow: 
(Either iisr opplicnble dmumrnrs bcbw or r+r IO an uhibiraimochedm ihL Agrcrmenr. j 

1 Tilk of rhe Othcr Documcnlr exhibit: 

This Agncmcnt cntcred in10 as oithcday and year firs1 wriucn a b v c  

Northern Illinofs Gas Company 
dlbta Nlcor Gas Company 

Panattoni Construction, Inc., 
A California corporatlon 
OESlGN-BUILDER (Sitnoitrrej 

(PrinIed name mid r&J 
L4f?d!Ad ? 

(Prinied n o m  ond I v k J  
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I fB.f.8 lrrtenrionnlly delered 

I 5 8.1.9 Exhibit C, Insurance and Bonds. 

g 8.1.10 Othcr dacumnts. ilany. forming port of the Design-Build Documents are as follows: 
(Either tisf cpplicnble dmummlr  below nr refer to an exhibit offached 10 fhis Agreement.) 

] Tillc or the Other Documents exhibil: 

This Agreement cawed into as of the day and year tint writlcn above. 

Northern llllnols Gas Company 
d/b/a Nlcor Gas Company 
OWNER (Signaturei 

fPrinrerl name and titlcJ 

Panattoni Constmctlon, lnc., I 
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AIA Document A141"- 2004 Exhibit A 
Terms and Condifions 

lorthe iollowtng PROJECT: 
(Name nnd loemion ora(lrlres$) ADDITIONSAND DELETIONS: 

The auIMr 01 him docurnen1 has 
added iniormalionns~ded tor iis 
mrnpletiM.The authormay slr~ 
have revised lhstexl of lhe original 
AIA slmdmd I-. An ArMflom and 
DBlS(l0os Reponlhal not% added 
InIDrmalllyl a3 d l  85 l e v k h s  lo 

Dwign snd consuuction of Regional Reporling Center on approximarely 4.54 BCN of 
vacant pmpmylocated nt  1665 Birchwood Avenue, DesPlaincs, Illinois. 

THE OWNER 
(Name and loca~ion) 

Nonhcm Illinois Gas Company dlWa Nicor Gas Cornpiny 
1844Feny Road 
Nnpcrville, Illinois 

THE DESIGN-BUILDER 
( N m r  und location) 

Prinatloni Consttiction 
8775 Folsorn Elvd, Suile 1Ml 
Sacramento. California 45826 

and 

Panattoni Conmction, Inc. 
6250 N. Rivcr Raad. Suite 4050 
Rosemont. Illinois 60018 
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ARTICLE A.l GENERAL PROVISIONS 
gA.i.1 BASIC DEFINKIONS 
~A.l.l.1 THE OESIGKBUILD DOCUMENTS 
The Design-Build Documents are identified in Section 1.1 of tht Agreement. As used throughout this A5emen1, 
"design documcnts" and 'construction documents' shall man the plans, drawings and speCificnu'ons m be prepmd 
by the DesipBuildcr or Design-Buiidcr's Architect or Znginew plrsuant IO this Agreemenr. The design 
documents are those plans, drawings ond specifmations prepared prior to approval of final plans issued for permit 
and consmc!ion of the Work. The construction documents are those plans, drawings and specifications approved 
for construction ofthe Work. Upon their preparation and approval by 0wner.h construetion documcnts shall 
mstitule a pan of the Design-Build Documents 

5 A.l.i.2 PROJECT CRlTERlA 
The Ptviect Criteria are identified in Section 8.1.3 of the Agrewncnt and may describe the character. scope, 
relationships. forms. size aud appwnnce of the Pmject. mbtuials and systems and, in general, their qualily levels. 
performance stnndaids, requii-ernenls orcrirerik and major quipmm4 layouts. 

5 A.1.1.3 ARCHITECT 
The Architecl is the person lawfully licensed Lo praclicc archilecture or an d r y  lawfully practicing alrhiacmre 
identified as such in the Agilccmenr and having a direcl C D ~ M C ~  with the Design-Builder lo perform d s i m  sewices 
For all or a pcrlion of the Work. and is refened !o thmughoul the Design-Build Documents as if singular in number. 
The rcim "Archiact" mans thhc Architecl. Engineer (where appropriate lo the design services) or their wpective 
authorized repiexnlutives. 

§ A.1.1.4 CONTRACTOR 
A Contractor is a liwmn or enlily. other than the Architecf that has a direct contract with tht Design-Builder to 
perroorm all or a pbrtion of he  cd&mction required in eonnwtion with Ihe Work. The term '"Contractor" is r e f d  
to llsoughout the DesigwBuild Documents us ifsinEdur in number and means a Contractor or an authorized 
repirsentvtivc of the Contractor. Thc lcrm "Contracm" doui not include a scparate contractor, a8 dcfmcd in Section 
A.6.1.2, or subcontiactors of ascparatc conkactor. 

5 A.1.1.5 SUBCONTRACTOR 
A Subcontraclor is a person or entity who has a direct contract with a ConUocbr to perfom a pition Of the 
construction rapired in connection wihthe Work ar the site. The lenn "Subcontractor" is referred to thlovghout the 
Dcsign-Build Documents as if singular in number and means it Subcontractor or an authorized representative of thc 
Sobcontractor. 

§A.I.f.STHE WORK 
I The Leim "WOW means thc desien. construction and Euyices required by rhc Design-Build Documents. whethcr - - 

completed or poitially completcd, and includes all other lobor. materials, equipmentand services provided or Lo bc 
provided by the Dcsign-Builder to h~ulfill the Design-Builder's obligations and to pmvide Owner with the iull benefit 
and LE of the Pmjecc i n  accordance with Lhe Project Criteria. including but not limited 10 all work rcasonably 
inlerable fmm the 'h jec t  Criteria or the m e r  Design-Build DOcumcnts. The Workmay constitute the whole or a 
part ofme Ploject. 

§,4.1;1.7THE PROJECT 
llx Project is the total design snd construction of which the Work performed under the Design-Build Documents 
may be the whole or a pat. and which rnny'include design and consrmction by the Owner or by separate contraclors. 

§A.l.I.E Intentioonally deleled. 

5 A.l.i.9-KNOWLEDGE 
The terms "knowledge," '"recognize" and "discover," and their respective derivativm and similar terms in the 
Design-Build Documcnu. as used in rclucwe m the Design-Buildcr. shall mean that which !he Dcsign-Buildw 
knows or in the exercise of reasonable cure should know, recogniw or in the exercise of reasonable care shonld 
recognize, and discovers or in the exercise of reasonabic care should discover. Similarly, the expression 'rcasonably 
iniarable" and sirniler tcims in the Desigc-Build Docllrncnts shall mean reasanably infemblc by a CORU~CLDT familiar 
with the Project and exercising the erne, skill and diligence required of the Design-Builder by the Dtsigm-Build 



I 

I 
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Documents.' 

gA.l.2 COMPLIANCE WITH APPLICABLE LAWS 
5A.1.2.1 As used hecein, the words "laws," "codes" or "standards" shall include all laws, stamks, codes, ordinances. 
mles, regulations. lawful orders. and othcr legal qui remenu enacted at the t i m  of the exccutioo of this Agreement, 
i u  addition to applicable guidnnce documenk from regulato~y agencies. judicial d c c m  and interpretations, 
standads. permits, and licenses, including, but not llmiled to. thoscconacrning health. safety, md the proteclion of 
the cnviromnent, 8s arucnrlcd fiom time IO time, OF all federal. stntc. county, and local governmenul agene& and 
nuthoritics that %'e applicable 10 the Work and any of Design-Buildcfs obligations under the Design-Build 
Documents. 

5 A.12.2 Tk Design-Builder shall be entitled to rely on the completeness and accuracy ofthe information contained 
in Ik PIoject Dimin, but (i) not thnt such information complies with applicable laws, regulations. codes, sraudards 
M other legal or quasi-legal requiimcnts applicable to Ihc Profey and. (ii) bccnuse rhe Design-Builder is also an 
alillinte of the seller of the real estate underlying the ProjecC MI such information concerning thc conditions of the 
real estate. site or jurisdiction in which thc Project is to be constructed. all of which shall be the obligation of the 
Design-Builder lo determine. In the event that a spuific requirement ofthe Project Criteria contlicls with applicable 
luws, regulations and codes, thc Design-Builh shall advise Owner accordingly in writing, prior to proceeding with 
any or the Work and shall furnish Work which complies with such laws, regulations and eo&. In such esse, the 
Owncr shall issue n Change Order Io the Design-Builder unless the Design-Builder recognized such "on-compliance 
prior IO cxccLtion of this Agreement and faikd 10 ndfy the Owner in writing prior t~ p m e d i n g  wilh any of the 
Work. In thc event of inconsistencies within oramong parts of the Design-Build Documents, or between the 
Design-BuildOocuments and applicable stmtdards, codes, regulations orordinanccs, the Design-Buildcr either shali 
(i) provide t h e  better quality or greater qmt i ty  of Work or (ii).comply with thc mom stringent requirement; 01 both, 
in accordance with Owner's intcrpretalion. 

p A.l.3-CAPITALIZATION 
p A.I.J.l Teims capitalized in lhescTwns and Cmditions include those which am (1) specifically defined, (2) the 
tilies of numbered articles and identified dermes 10 sections in the document, or (3) &e titles ofother dwumenn 
published by thc Amerjcan InstiNre of Architects, 

6 A I  .4 INTERPRETATION 
5 A..Id.l In the interesl ofbrevity. the Design-Build Documents frequently omit modifying words such os "all" and 
"any" and articlcs such as "the" and !'no,y but the facl that a modifier or an micle.is absent irom one statemenf and 
appew in mother is not intended to affcct the iNupretation of either sIB(cmcmt. 

gA.i.4.2Unlesrothcrwise stated in ' rk  Design-Build Documenls. words which have well-known lechnical or 
Conslruction iodvslry meanings arcuaed in thc DesipBuild Dccuments in accordance with such recognized 
nwnings. 

5A.1.5 EXECUTION OF THEDESlGKBUlLDOOCURlENlS 
5 A.1.5.1 Thc DcSign-Build Documents rhaU be signed by the Owna and Design-Builder. 

5 A.4.5.2 Execution of the Design-BuiM Contract by the Design-Builder is a representation thar the DesipBuilder is 
the DCHC~ (or nn affiliate of the seller) of the real estate on which the Project is fo be conafrucled and that it has 
visired Ihe site, beeom generally familiar with local conditions under which the Workis lo beperformed and 
correlated personal obxrvations with rquirtmcnts of the Design-Build Documents. 

gA.1.6 OWNERSHIP AND USE OF DOCUMENTS AND ELECTRONIC DAiA 
gA.i.6.i Drawings, specifications. nnd other documents including those in elecfronic form, prepared by the Architect 
and furnished by the Design-Builder are Instruments of Service. Effective upon execution of this Agreement. 
without funhw action. the Design-Builder. Design-Builder's Architecland other providcrrof pmfcsisional swviees 
under lhis Agreement shall assign upon payment of all fees and cosu for the Insmments of Sewice. dl  mmmon 
law, StaNlory and other reserved rjghu, including use of those Instruments of Suvices furnished by them. Drawings, 
specificatioos, and 0th- documents and materials and declronio data are fumiskd for usesolely wilh respect to this 
Project. however. and any use by Owner not in accordance with this paragraph shall he at Owner's sole risk. If the 
Owncr uscs lhe Inswmenls of Service without the involvcmcnl ofDesign Builder on another project and daeF not 

AIAllosumml~14tr~-zm4ExhlMIA. Opyrlghl ~ Z W * b y T h ~ P m r i c a n M ~ t ~ d ~ ~ ~ .  I l l l f lghfsRs~rYd WARNINGThl~&JA* rlocumm 
l r p i ~ b ~ I R I b y ~ ~ C o P ~ ~ 1 9 h l L a u  an4 n l a n a U o n s l T r ~ m i ~ . U ~ Y U a ~ l ~ d r e p i 0 d ~ ~ ~ 0 1 d i ~ ~ l D ~ r l O n O I 1 N ~ ~ *  ~ m w a r m y p w t l o n  o l l ~  
n~yreau l l ln  s e w s  c)vll andcrlminal pmell)e. ,~ndwUIbaporoovlcdlo~~ n r d m ~ r n  &nlpoislbk undep~uta lw. ~ ( ~ p m s n t  wm pod- 
by AIAOdWreat 135724 0" 1-8 u n & r O r d e r ~ . t W ~ l O ~ Q 3  W N d  explrep OD ITBRWS. an6ts W l b r d e .  
User Nobr: [2578219142) 
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a m m e  the duties and obligations of thc Design Builders to the design professional then die h e r  shall indemnify 
and hoad hvmless the design professional from all claims and any expense including legal fees, which that ds ign  
professional shall thereafter incur by reason of the Owner's use of such Instruments of Service. 

(Paragraphs &feted) 
9 A.1.6.5 Submission or distribution of the Design-Builder's documents to ineel omcial regulatory requirements or 
lor similar purposes in connection with the Project is not to be comtnrd as publication in derogation of the rights 
merred inSeclion A.1.6.1. 

ARTICLE A.2 OWNER 
§A,2.1 GENERAL 
5 A.2.1.1 The Owner is thc person or entity identified as such in the Agreement and is refwxd to thmughoot the 
Daign.BuildDocurnents as irsingular in number. Thc term "Owner" means the Owner or the Owner's authorized 
repiesenlative. The Owner shall designate in writing a representative who shall have express aulhoriry to bind the 
Owner with respect to all Project matters requiring the Owner's approval or authorization. The Owner shai1 render 
decisions in a timely manner and in accordance with theDcsign-Builder's schedule submitted to the Owncr or the 
requiiwmnn set forth in this Agrement. 

[ (Porngraphs deleted) 
6 A.2.2 INFORMATION AN0 SERVICES REQUIRED OF THE OWNER 
j A.2.2.1 Informalion orseniccs Icqquirrd of the Owner by the Design-Build Dauments shall be furnished by the 
Owner with msonabie prmnptness. Any other infomotion or swuices relevant to the Design-Builder's performance 
01 the Work under theOwnds mntrol rhaii be fvinished by h 0wn:r after rseipt fmm the Design-Buildcr of B 

written request for such in:onnation or services. 

5 A.Z.2.2 As an affiliate of the seller of the real estate underlying the Pmjoct. Design-Builder Is already in passession 
of and familinr wiih all nccessnly surveys and other informs*ion describing physical characteristics, legal 
timitations, and uolity localions for the site of this Project. and a writtcn legal dtscription of the site. The surveys 
and legal information include, as applicable. grades and Lines of stf'eell, alleys, pavemnts, and adjoining properly 
and suuctuces: adjacent drainage; righn-of-way, rcstrktions, easements. encroachments, zoning, deed mulction. 
boundaries, and contours of the site; locations, d i m i o m .  and mensary data pertaining to existing buildings, other 
improvements and  tree^; and inform'ation concerning available utility services and l ies.  both.public end private, 
above and below p d e ,  including inYerts and dcplhs. All  the information on thc survey shall be refer& to a 
Project benckmnrk. 

0 A.2.2.3 As an affiliate 01 the sdier of the real estate underlying rhe Pmjmt, Design-Builder is already in pmession 
of and familia- with all necessary results and reparts of prior tests. inspections or investigations conducted for thc 
Project involvjng StlUcNra~ ormechnnical systems. and subsurfacc mnditiomal the Projectsite 

$A.2.2.4 T k  Ownu may obtain independent r e v h  of the hign-Buildcr's design, consvuction and dhcr 
documents by a Sepante architst. engineer. and conlractor or cost esumalor under connact to or mpIoyed by the 
Owner. Such indcpcndnit review shall be undertaken a1 the Owncr's expense in a timely manner aad shall not delay 
the orderly progress of lhe Work. Design-Builder agrees to coopenteand to cause Ihe Architect la cooperate with 
such review. 

5 A.22.5 The Owner shall cooperate with theDesign-Builder in searing building and other permits, liccnses and 
inspections. The Owner shall nor be requitd to pay the lees for such permits, licenses and inspections. 

5 Iu .2 .6  AS an affiliate of the scllcr.of the rcal estate underlying thc Project, Design-Builder is already in possession 
of and familiar with all nmsrary services. information. surveys and rcporls required ornecessary far the completion 
of the Work. 

§ A.2.Z.l If the Owner obsclvcs or otherwise becomes aware of a fault or defect in the Work or non-conformity wilh 
the Design-Build Documents. the Owner shll give prompt Millcn notie  thereof to the Dcsi&n-Builder, but the 
iailure IO observe. discover or give notice ahan not relieve Design-Buildcr olany obligarjons under this Agreement 
or from the obtigation 10 complete the Work in accordnnce with Ue Design-Build Documcnts. 
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§A.2.2.8 Intentionally Blank. 

5 A.22.9 The Owner shall communicate through the Design-Builder with persons or entities employed or retained by 
the Design-Builder, U ~ I C S I  otherwise directed by t k  Design-Builder. 

5 A3.2.10 As the seller (or an affiliate oi the seller) of the real estate underlying the Projecr, Design-Builder is 
alrendy i n  porscssion of and familiar with all nccwsnry repor(s or services of geotechnical engineers or other 
con~ultants for subsoil. air end water conditions of the silc sufficient to complete the Work in nccordancc with the 
Design-Build Documents. Such services may include, but are not limited to, e t  borings. test pits, decrminations of 
roil baring values. permiation tests, and necessary operations for anticipating subsoil conditions. The services of 
geotechnical engineer@) or other consultants shall include prcpralion end submirsion of a11 oppiopriate reports and 
profe.sional recommendations but nt DesignBuilder's expense and discmtwn. 

5 A.2.2.11 As the seller (or an affiliate of the seller) of the real estate underlying the Project. Design-Builder has 
alrmdy or shall pmrnpdy obtain easements. zoning variances. and legal nuthorimlions regarding site utilizstion 
where csscntiDl @ the execution of the Work, Ihe Projwl Criteria or Owner's program. 

sA.23 OWNER REMEWAND INSPECTION 
$ A.2.3.1 The Owmr shall review and approve in writing or take other appropriate action upon the Design-Builder's 
submittals. incloding but not limited to design and construction documents, iequired by the Design-Build 
Documenrs. bul only for lhe limited purpose of checking for conformance with information given and the dcsign 
concept expressed in the h i p - B u i l d  Documents. The Owner's action shall be taken with such reasonable 
pmmponss as IO cause no delay in the Work o ~ i n  the activities of the Design-Builder or separate contramn.. 
Review of swh submitials is mt conducted for the purpose of determining the accvlilcy and completeness of other 
details. skich as dimensions and quantities. or fw substanliating invuoctionn fM installation 01 pcrformnce of 
equipment or system, or ultimte compliance with the Design-Build Documents. all of which remain rhe 
responsibility of the Design-Buildct as required by the Design-Build Documents. 

2 
rophr kfe1edJ 

lntentionally Blank. 

9 A.2.3.5 The Design-Bnilder shaii submit to thc Owner for the Owna's approval, pursuant to S a i n n  A.23.1, any 
propoxd change or deviation to previously a p p r o d  documcnts or submittals, specificalv noting. cmphasizing or 
"clouding" such changes ordcviations. The Owner shail review and approve in writing each proposed change 01 
dcvistion to previously approved documents or submittals which the Desip-Builder submils to the Owner for the 
Owner's approval within 5 business days of thesubmittal. 

4 Notwirhsranding the Owner's responsibility under Section A2.3.2. thc Owners review and approval of the 
-Builder's documem or submittals shall not relievc the Dcrigo-Builder of responsibility for compliance with 

the Dcsign-Build Documnts unless a) the Design-Buiidcr has notified the Owner in writing of the specific deviation 
prior to approval by'the Owner or, b) the Owner has approved a Change Ordcr. reflecting any deviation. Gom the 
rcquiremnts of the k i p - B u i l d  Documents 

$ A.2.3.5 The Ownefmay visit the site in Owner's sole discretion to keepinfomud about Ihc progress and quality of 
the p r i m  of the Workwmpletcd. However, tln Ownershall no1 be required IO make exhaustive or continuous on- 
site inspections lo check the quality or quantity ofthe Work. Visits by the Owner shall not be conntnnd tn m t e  an 
obligation on Ihc p a x  of the Owner to make owsite inspections to check Ihe quantily or quality of the W o k  The 
Owner shall neither have convol over or charge ai, nor bc responsible for, thc caurruction means, methods. 
tcchniques. sequences orprocedurcs. or for thcsofcly precautions and programs in connection with the Work, since 
these are solely ths DesipBuilder's rights and responsibilities undm the Design-Build Documents. 

5 A2.3.6 The Owner shall not be responsiblc for the Design-Builder's failure to perform the Work in accordme 
with the reequiamcnts of the Design-Build Documents. The Owner shall not have control over or chmgc of and will 
nM be respDnsible for acu or omissions of the Design-Builder. Architect, Conuacmm, or their agents or employees, 
or any other persons or entities pcrfordng portions of the Work for the Design-Builder. 

6 



Nicor Gas Ex. 37.4 
Page 17 of 47 

bit .  

I 

5 A.2.3.1 The Owmr may reject Work lhal does wt conform to the Design-Build Documnu, but shall not have a 
duty to do so. Whenever the Owner considers I t  necessary or advisable, the Owner shall have authocity to require 
inspection or iesting of the Work in accordancc with Section A13.5.2, whether or not such Work is fabricated, 
installed 01 completed. However. seithcr this authority of the Owner n a  a dccision made in good failh either to 
exercise os not to cxercirc inch authority shsll give sire t~ a duty or responsibility of the Owner to the Design- 
Builder, the Architect. Contnetws, material and equipment suppiiws, lheir agenls or employccs, or otherpsrsom or 
mities perroming portions of the Work. 

5 A.2.3.8 The Owner M y  appoint an on-site, full time projeclrcprescntativc to observe the Work and to have such 
o'her respansibilities as the Owner may assign. 

5 AZ3.9 The Owller shsll. following writien notice from Design-builder ofthe stage of the Work reflecting such 
condition. conduct inspections to determine the date or dates of Substantial Completion and the date of final 
completion. 

5 A.24 OWNER'S RlGW TO STOP WORK 
8 A24.f If [be DesiEn-Builder fails to eorrect Work which is not in nccordance with the requirements of the Design- 
Build Documents ;required by Scction A.12.2 01 persistently fails to carry out Work in &ordance with the 
Design-Build Documents after noticc of such lailurc by Owner and remnable opparlunity to cure ihc fnilure, the 
Owner may issue a written order IO the Design-Builder to stop k Work. or any panion thereof, until lhe cause for 
such order has been eliminated: however, the righi of the Owoer lo stop the Work shall not give rise to a duty on the 
part ofthe Owner to exercise this right for thc benefit of the Design-Builder or any other pcison or entity. nor shall if 
imply any righr t? slop work us 8 result of any particular means. mcthods. techniques or safcty p-ccautions in 
connection with the Work since these are solely the respohsibilities of U~cDkgn-Builder. 

3 A 2 3  H E R S  RiGHT TO CARRY DUTTHE WORK 
9 A.2.3.1 If Ihc Design-Builder defouils or neglecls to carry oat the Work in accordance with thc Design-Build 
DOCUMIS and fails within a ten-day period aftcr rcccipr of written noticc irom the Owner to commence and 
continue comction of such default or neglect with diligence and promptness. the Owner may after such sevenday 
p ' o d ,  without prejudice to other rcmedies the Owner may have, c011cct such deficiencies. In such case. an 
appropriate Change Order shall bc is& deducting from payments then or thereafter due the Design-Builder the 
reasonable cost of cwrecting such deficiencies. Ifpayments due lhe Design.Builder are ootmfficient to covw such 
~lmou~ls ,  the Desigo-Builder shall pay the diffcrcoee 10 tke Owner. 

6 A2.5.2 'Thc "ghts stated in this &tick A,?. and elscwberc in the Design-Build DOcwnentS OR CumUlsGve and not 
in limitation Ofany rights of thc Owncr panted in lhe Dcsign-Build Documents, by stalute, at law or in equity. 

ARTICLE A 3  DESIGN.BUILDER 
$ A.3.1 GENERAL 
6 A.3.1.1 T i r  Dwigi-Builder is the person or entity identified as sxch in rhe Agreement and is refened Lo hughaur 
tlic Design-Build Documents as ifsingdlr i n  number. The Design-Builder may k an architecl or other design 
professional, B consmction conaactor, a teal estatc developer or any othcr person or entity lcgally permitted to do 
business as a design-builder in the location where the Projen is Ice.&. The term 'Design-Builder' means thc 
Design-Builder 01 the Design-Builder's mthorized representative. The Design-Builder's representstive is antharizcd 
to act on t+ Dwigi-Builder's hehaif with respect t~ the Project. 

5 A.3.t.2 The Design-Builder shall pur- the Work in accordance with the Design-Build Documenrs. 

5 A.32 DESIGN SERMCES AND RESPONSiBlLKlES 

0 A.3.21 When applicable law requires that servim be pcrfoimed by licensed profcssionals, the Drsign-Builder 
shall pmvide those serviu+ through tht pcrfo&mancc of qualificd penom or cntities duly licensed to practice their 
professions and insured for their ricrs. errors and omissions in accordance with the requirements of this Agreement. 
The Owner understands and agrees [hot the w i c w  pcrfonned by the Design-Builder's Archimrand thc Design- 
Builder's other dwign professionals and consvlranrr we undcnakcn and pcrformcd in the sole i n w t  of and for the 
cxciusivc benefit of the Design-Buildw. to which Owner is an exprw, intended third pMy beneficiary, and such 
services shall be in srrict acmrdmcc with 0) tht terms ofthis Agreemen$ (ii) at lsesr the sams degrcs of cart and 

. . . ..., . . .~ . . . . . . 
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skill as exercised by other design professionals and comulmnts performing similar work on similar projects in 
Uliitos; and (13)) all applicable laws, codes. standasds and regulations applicable lo the Work. 

5 A.3.2.2 The ?grecments between the Design-Builder and Arvhitst or other design professionals identified in Ihe 
Agreemenl, and in any subsequent Modifications. shall be in vniting. shall incwpomte this Agreement by reference 
and shall expressly provide thnt Owner is an inlended third puty beneficiary. These agreements. including services 
snd Anoncial arrangements with respect to this Project, shall bc promptly and fully disclosed LD the Owner prior t~ 
cornmcnecmcnt olthc Work 

5 k3.2.3 In addition to Owner's rights as a third party beneficiary under such contracts. the Design-Builder shall be 
1-nsible to thc Owner lor acts and omissions of the Design-Builder's employees. ArchitecC Connxtors. 
Siikonlraclors and their ngcots and employew. and other persons or entities, including the Architect and Mhw 
design profcscssionals, p'lorming any portion of Ihe Design-Buildds obligations under the Design-Build 
D0C"lZE"tS. 

1 ' .  ... : 

As the seller (ornlfiliate of the seller) of the real estate underlying the Projecl, Design-Builder is fully 
with and responsible lor [he requirements of the Design-Build Documents, materiais and othcr information 

mlerenced in Section A.2.2. has t&n ficld mrnsurements of all existing conditiom related to the Work and has 
observed a11 conditions at the site affecting the Work. 

5 A.3.2.5 ThcDesign-Buildcr shall provide to the Owner for Owner's review and written approval design documents 
sufficient to establish the size, quality and character of the Project; its architectural. suuclural. mechanical and 
elecuicsi systems; and the materials and such olhcr eltments of [be Pmjcct to the extent required by the Design- 
Build Documents. Deviations, if any. Gom thc Design-Build Documents shall be specifically referenced and 
dmiosed in writing. 

9 A.32.6 Upon thc Ownbr's written appioval of thc design documcnts submitted by Ihc Design-Builder, The Duign- 
Builder shall provide cowtryclion docurnem for review and wriuen o~%~oval by the Owner. The consuuction 
documents shall set forth in detail the rcquirwnents for construction of the Project. Tbconsuuction docnments shall 
includedrawings and specifications that crtablish the quality levels of materials rmd systems required. Deviations. if 
any. froiri h e  Design-Build Documents shali bespccifically referenced and disclosed in writing. Consbuction 
documents may include drawings. specirmlions. and other documcnts and clCCuonic data stlo'ng forth In detail the 

1 requimments for comtmction of the Work. and shall: 
.1 
.2 
.3 
.4 
regulations npplicoble to the Work. ineluding but not limited lo thc Americans With Disabilities Act and 
similar regulations da t ed  to acccssibilii; 
.5 
forth in the approved Design Doouments; and 
.6 
profesionals and consultents perioming simiiar work on similar pmjecrs io Iliinois. 

be consistent with thc approved de.@ documents; 
providc information for the use of those in the building hades; 
include documents customarily rcquircd for rcgulamry agency npprovals; 
provide, when constructed, a Project io compliance with all applicable laws, codes, standards and 

provide. when constructed, n complete. funclioning Pmject suireble for the Owner's purposes as set 

have been perionned with at kar t  the s m  d c p r c  of care and skill as exercised by other design 

5 A.3.2.7 TheDesign~Builder shall m e t  with thc Owner periodically to review progrcss of the des i9  and 
cmstruction documents. 

§ A.3.2.8 Upon the Owner's wrinen appmval of consmction documenrs, the Design-Builder. wim the assistance of 
the Owner. shall prepare and file documenu required Io obtain necessary approvals of governmenla1 authorities 
having jurisdiction oyer Ihe Project. 

§ A.9.2.9 The Design-builder shall obtain from each of Ihe Design-Builder's professionals and furnish to the Owna 
ccrrifcarions with respect to the documents and services provided by such profaionals (a) Ihal, to the best of their 
knowledge. inionation and belief, the documents or services to which such certifications relate (i) areconsinent 
with thc Project Criteria sa form in the Design-Build Documents. except to the extent specifically identified in such 
certificate, (ii) comply with at leas1 the samc dck?ce of care. and skill as excrckd by othcr design professionals and 
consultants performing similar work on similar pmjecrs in Illinois .and (iii) comply wiih applicable laws, 

. .  
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urJiuaoces, codes, ~ J I C S  m d  regulations npplicable to lk Work, inclInJmg b ~ l  nol limiled 10 tk Americono Wlth 
Uisaxlilies Acl nnd simtlnr r c g u l a h s  relaled 10 acwssioiliry ; and (h) that the Owrrr and mcons~llants shll be 
entiilcd IO ~ c l y  upon lk accuracy of [he repwrent~tiorr and stsrcmcnts contained in such certifications 

§ A  1.2.10 I f  the Owner reqmla the Design-Buildu. 1r.c Ax . i i t x t  or the Drs.go.Biildcr'n 311rr design prafcuionelj 
to C*CFUIC crrtilicasp othcr l b n  tho% rrquied by Sst ion A.3.2.9, 1he propaxd l n n y a f c  of such ce~ l i f i~a lc r  shall 
be s.ihmirted to Ihc Dcsign-Bui!dn. CI Lhe Ard i i t c21  :cd Sucft des33 profcsrlonnlr Ihrougn lhc Dcsign-Bui:cer. lor 
reii:w and negotiation at !:as1 IOdnys  prim to Ice requested d a m  of eacculio~~. Neilhcc lhc DeJign-Builder. thc 
Arc 1;lccl nor si!ck uiiiw deaign pmlcssionals shall be rcquircd 10 eaccutc wli f icatrs  lliat would requirt knowledge. 
scrwzc or rwpmsibili1:es reyond the scope of their ~cspccVrc agneirr:irs uilh the 0u:iu or Dcsign-BuSdcr. , sA.3.3 CONSTRUCTION 
Fj A.3.3.1 T)lc Design-Builder shall pcrfom no conslvction Work prior 10 tnc Owner'a m i e w  a8xl wrlten app~oval 
of the C O ~ U  wtbu domwi iU.  Thc Dcngn.9uilder shall p:rlorm. no portion of tne Work for uhict. thc DEstgn- 
Build Uocurr~nlr  q u i r e  t h  Ouner'r review of sutm.ltals. such JS Smp Drsui,gs, Product Dam nnd Snmplu, 
~ i t . l  the Owner has upprovrd each srbrninal. Ownu'r respoi.sc to all documenls sibmilled fur renew and hpproval 
shall be w.ihn 5 b u m s s  u ~ y s  of s.ibruillal unlw cthe~w:se scl forth n this Agrccmecl 

5 A.3.3.2 T t c  C U I I I ~ C ~ . U I I  Work shall be in accordan:e with npprnvcd rchrniUds. cxccpl IhaL Lhe Design-Buildcr 
shall ID! be re.iercd ofrwpcnsibi!i.y fur devialio;is 6 x 1  requkcmcrtr of Ihe Llesigti-Butld Da.lmenu by 1hc 
3wncr 's  spp oval  ofdwlgn m o  ~ c c ~ r x l i o n  dxdrncnla or othcrsubmuals such as Shop Drawines, Product Dara. 
Snmpler or oilier suomilols mless the DcsiD-Buildcr bus spce:fici~lly irifonnrd the Owncr i n  writing u l  such 
doiaiion 31 thc rime 01 submiual ah l (1)  the Vwncr his given ~ C I I I C O  approval to lhc specific devialion as a minor 
change in the Work. or (2) il Chanp O&r or ConPtiucuon Cnangc Dirccrivc has k c o  issued authori7ine the 
d f v , a m n  The Derig-6uilder shdl no1 bc relicvrd oi responsibility fol cimn or omksionr io dcslgn ana 
c c n i l r ~ c t ~ ~ n  documenn or m e r  nubmiltals sdch a, Slioy Drawing%. Prrduct Dam Samplcs or olhcr submilrhls by 
1115 Owncr's o p r o v a l  thcreof. 

SA.3.3.3 Thr Design-Ruildershall d:rccrspecftc stlention. ii: *:$ling UI 011 rcsubmiacd destgn and c o o ~ c ~ i o n  
docjmentr or othe, s~oinitlils sech ns Shop Drawmgs. Rod~cl Dam, Samples 01 similnr submir1als. 10 m\'i%ions 
o(l~rc than ihosc rcqucstcd by LIR Owmr on prcvioes 8Jbmillair. In thr a b w m  ufsucb wiinen notice. tne Owucr's 
approval o r a  rcsubmission shall no1 apply In Such rrbiarons 

$ A.3.3.4 Wrrn the Dcripn-Ruild Docdmmts Tpq lire rhsr a Cnnuectoi pmide  prvfcs4unal destgn ser\ices or 
ccn.fi;;monr rclatcd to sysicmr. msierlals or equ.pwnt. 01 uticii the Ucripn Builder ~n i ts ouctctton pzovtdu soch 
design s e r w c s  or cer1:fiial oris Ihrougb a Conlraclor, lhc D:ri&t-Bcilotr s'1d1 CPUEC piofcrri~nal design scrvicu CI 
cerc3ficnrionr IO be providd by a p p c r l )  licensed daien profess OMI. *hose signaure and s e d  illilll appear On aU 
drauiiizs, c a l c u l ~ t m i .  rpscilie~Luns, rcnificalions. Shop Drawmgs and uloer r u o ~ l t a l s  prrpoed by such 
prorcssiord Slay Veax iigs and olher suonultali related 10 thc Work ksigncd or ccruficd hy such professionar. if 
picpared by ottxn, shall bear ouch design professional's wi l tcn apprws!. T7e Owncr shall br mtiit 'd Io rely upon 
the adcqtinc). aeuncy a.10 corrpleccreu of the iecvilzs. ccT(~f!.cat.on~ or approvals perfoirncd by such drrign 
piclcssionals. 

5 6.3 3.5The Or r ipRu i ld r r  shsll b-. solcly responrible far and 1 . a ~  c3n1101 over a l l  consIruucuo~~ means, rnehodr, 
~ h n q u e s ,  seq-ences ad p:owdurw aid !or coorainaricg i l  poiuonr of rhc Work vndv the Design-Build 
Documcnu. 

5 A.33.57he Des,gii.Buld:r shall rcgvlarlj k a p  tix 3wncr an3 Owncr's d&p.nled rcpmcnratiw informed ol l lc  I progi-crs and quality of h e  Work 

5 A.31.7 Thc Design-Builder shdl be responsible for Uie supervision and duection of Ihe Work, using the Design- 
Builder's best s!dI and RllenlioR If the Design-Build Dccumentn give specific instructions concerning consmction 
menns. methods, tmhniq~m, sequences or pmceduns, the Design-Buiidcr shall evaluate and be filly and solely 
responsible Tor the jobsite safety of such means, methods. techniques, sequenccs or procedures 

5 A.3.3.8 The Design-Builder shall h mpondble for b e  p r o p  sequencing of all Work and inspeclion of pnionr of 
Work already performed to assure that such portions are in proper condilinn lo receive subsequent Work. 
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