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5 A.9.2 SCHEDULE OF VALUES 
5 A.9.2.1 Upon execution of this Agreement, the Design-Builder shall submit to the Owner an initial schedule of 
values allocated to various portions of the Work prepared in such form and supported by such data to substantiate its 
nccuracy ns the Owner may require. This schedule, unless objected to by the Owner, shall be used as a basis for 
reviewing the Design-Builder's Applications for Payment. The schedule of values may be updated periodically to 
reflect changes in the allocation of the Contract Sum, changes in the Design by Change Order or Construction 
Change Directive, changes requested by Owner, or changes required by governmental entities. 

5 A.9.3 APPLICATIONS FOR PAYhlENT 
$ A.9.3.1 At least ten days before the date established for each proglws payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for operations completed in accordance with the current sclledule of 
values. Such apptication shall be notarized, if  required, and supported by such data substantiating the Design- 
Builder's right to payment as the Owner mny require, such as copies of requisitions from Contractors and material 
suppliers, and reflecting retainage if provided for in the Design-Build Documents: 

5 A.9.3,l.l As provided in Section A,7.3.8. such applications may include requests for payment on account of 
Changes in the Work which have been properly authorized by Construction Change Directives but are not yet 
included in Change Ordew. 

5 A.9.3.1.2 Such npplicntions may not include-requests for payment for portions of the Work for which the Design- 
Builder does not intend to pay to a Contractor or mnterial supplier or other parties providing services for the Design- 
13uilder. unless such Work hlls been performed by others whom theDesign-Builder intends to pay. 

9 A.9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made on account of 
~naterials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
al~proved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a locadon ngreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owncr to establish the 
Owner's title to such materials and equipment or otherwise protect the Owner's interest and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

5 A.9.3.3 The Design-Builder warrants that title to all Work other than Instruments of Service covered by an 
Application for Payment will pass to the Owner no later than the time of payment. TheDesign-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owncr shall, to the best of the Design-Builder's knowledge, 
informntion and belief, be free and clear OF liens, Claims, security interests or encumbrances in favor of the Design- 
Builder, Co~lwctors, Subcontrnctors, material suppliers, or other persons or entities making a claim by reason of 
having provided labor, materials and equipment relating to the Work. 

5 A.~.~ACKNOWLEDGEMENT OF APPLICATION FOR PAYMENT 
5 A.9.4.1 The. Owner shall, within seven days after receipt of the Design-Builder's Application for Payment, issue to 
the Design-Builder a written acknowledgement of receipt of the Design-Builder's Application for Payment 
indicating the amount the Owner has determined to be properly due and, if applicable, the reasons for withholding 
poyment in whole or in part. 

5 A.9.5 DECISIONS TO WITHHOLD PAYMENT 
5 A.9.5.1 The Owner may withhold a payment in whole or in part to the extent reasonably necessary to protect the 
Owner due to the Owner's determination thac the Work has not p~~gressed to the point indicated in the Application 
for Payment or that the quality of Work is not In accordance with the Design-Build Documents. The Owner may 
also withhold a payment or, because of subsequently discovered evidence, may nullify the whole or a part of an 
Applicelion for Payment previously issued to such extent as may be necessary to protect the Owner from loss for 
which the Design-Builder is responsible, including loss resulting from acts and omissions, because of the following: 

.I defective Work not remedied; 

.2 third-party claims filed or reasonable evidence indicating probable filing of such claims unless 
security accep~able to the Owner is provided by rhe Design-Builder; 

.3 failure of the Design-Builder to make pnyments properly to Conkactors or for design services labor, 
materids or equipment; 
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.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Conlract Sum; 

.5 damage to the Owner or n separate contractor; 
-6 reasonable evidence that the Work will not be completed within the Contract Time and that the 

unpaid balance would not be adequate to cover actual or liquidated damages For the anticipated delay; 
Of  

I .7 petxistent hiluta to carry out the Work in accordance with the Design-Build Documents after notice 
of such Failure by Owner and reasonable opportunity to cure the failure. 

5 A,9.5.2 When the above reasons for withholding payment are removed, payment will be made for amounts 
p~xviously withheld. 

5 A.9.6 PROGRESS PAYMENTS 
9 A.9.6,I After the Owner has issued a witten acknowledgement of receipt of the Design-Builder's Application for 
Payment, the Owner shall make payment of the amount, in the manner and within the time provided in the Design- 
Build Documents. 

3 A.9.6.2 The Design-Builder shall promptly pay the Architect, each design professional and other consultants 
retained directly by the DesigoBuilder, upon receipt of payment from the Owner, out of the amount paid to the 
Design-Boilder on account of each such party's respective portion of the Work, the amount to which each such party 
is entitled. 

!j A.9.6.3 Tlie Desim-Builder shall promptiy pay each Contractor, upon receipt of payment from the Owner, out of 
the amount paid to the Design-Builder on account of such Contractor's portion of the Work, the amount to which 
said Contractor is entitled, reflecting percentages actually retained from payments to the Design-Buildw on account 
of the Contmctor's portion of the Work. The Design-Builder shall, by appmpriate agreement with each Contractor, 
require each Contractor to make payments to Subcontractors in a similar manner. 

3 A.9.6.4The Owner shall have no obligation to pay or to see to the payment of money to a Contractor except as may 
otherwise be required by law. 

9 A.9.6.5 Payment to material suppliers shall be treated in a manner similar to that provided in Sections A.9.6.3 and 
A.9.6.4. 

§,A.9.6.6 A progress payment, or pprtial or entim use or occupancy of the Project by the Owner, shall not constitute 
acceptance of Work not in accordance wilh the Design-Build Documents. 

1 A.9,6.7 Unless the Design-Builder provides the Owner with a payment bond in the full penal sum of the Contract 
sum, payments received b y  the ~eskn-Builder for Work pmp&ly performed by ~ o n t r a c t o ~ s  and suppliers shall be 
held by the Design-Builder for t11ose Contractors or supplier8 who performed Work or furnished matel-ials. or both, 
under contract with thenesign-Builder for which payhint was made by the Owner. Nothing contained herein shall 
~xquire money to be placed in a separate account and not be commingled with money of the Design-BuiIder, shall 
create any Fiduciary liability or tort liability on the pat of the Design-Builder for breach of trust or shaIl entitle my 
person or entity to an award of punitive damages against the Design-Builder for b m c h  of the req~iiements of this 
provision. 

3 A.9.7 FAiLURE OF PAYMENT 
3 A.9.7.1 If for reasons other thnn those enumerated in Section A.9.5.1 and through no fault of Design-Builder, the 
Design-Builder submits a complete and properly prepared application for payment and Owner does not issue a 
payment within the time petiod required by Section 5.13 of the Agreement, then the Design-Builder may, upon 
fourreen additional days' written notice to the Owner, stop the Work until payment of the amount owing has been 
received. The Contract Time shall be extended appropriately and the Contract Sum shall be increased by the amount 
of the Design-Builder's actual reasonablecosts of demobilization and remobilization which would not have 
othcnyise been incuaed but for the Owner's refusal to pay plus interest. 

5 A.9,8 SUBSTANTIAL COMPLETION 

I 5 A.9.8,I Substailtial Completion is the stage in the progress of the Work when the Work or designated portion 
thereof is sufficiently complete in accordance with dte Design-Build Documents so that the Owner can beneficially 
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I occupy or use the Work or a portion thereof for its intended use and Owner has received verbal approval of the 
govelnmental authority and final inspecrion certifjcote from the Design Builder's Architect or Engineer. 

5 A.9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is sobstantially complete, the Design-Builder shall prepare and submit to the Owner a comprehensive 
punch list of items to be completed or corrected prior to final payment. Fnilure to include an item on such list does 
nor alter the ~.esponsibility of the Design-Builder to complete all Work in accordance with the Design-Build 
Documents. 

5 A.9.8.3 Upon receipt ofthe Design-Builder's list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner's inspection discloses any item, whether 
or not included on the Design-Builder's list, which is not substantially complete, the Design-Builder: shall complete 
or comect such item. In such case, the Design-Builder shall then submit a request for another itlspection by the 
Owner to determine whether the Design-Builder's Work is substantially complete. 

5 A,9.8.4 In the event of 8 dispute regarding whether the Design-Builder's Work is substantially complete, the 
dispt~te shall be resolved pursuant to Article A.4. 

A.9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder shall prepare 
for the Owner's signature an Acknowledgement of Substantial Completion which, when signed by the Owner, shall 
establish (1) the date of Substantial Completion of the Work, (2) ix~ponsibilities between the Owner and Design- 
Builder for security, maintenance, heat, utilities, damage to the Work and insurance, and (3) the time within which 
the Design-Builder shall finish all items on the list accompanying the Acknowledgement. When the Owner's 
inspection discloses that d ~ e  Work or a designated portion thereof is substantially complete the Owner shall sign the 
Acknowledgement of Substantial Completion. Warranties required by the Design-Build Documents shall commence 
on the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Acknowledgement of Substantial Completion. Design-Builder shall obtain the Certificate of Occupancy within 60 
days of Substantial Completion. 

3 A.9.8,6 upon execution of the Acknowledgement of Substantial Completion and consent of surety, if any, the 
Owner shall make pnyment ~f retainage applying to such Work or designated portion thereof. Such payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents. 

9A.9.9 PARTIAL OCCUPANCY OR.USE 
sA.9.9.1 The Owner may occupy or use any completed or patially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to by the insurer, if so required by the insurer, and authorized by public authorities having jurisdiction 
over the Work. Such partial occupancy or use may commence whether or not the portion is substantially complete, 
provided the Owner nnd Design-Builder have accepted in writing the responsibilities assigned to each of them for 
payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have 
agreed in writing concerning the period for completion or correction of the Work and commencement of wamantics 
required by the Design-Build Documents. When the Design-Builder considers aportion substantially complete, the 
Design-Builder shall prepare and submit a list to the Owner as provided under Section A.9.8.2. Consent of the 
Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder. 

3 A.9.4.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used to determine and record the condition of the Work. 

5 A.9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

3 A.9.10 FINAL COMPLETION AND FINAL PAYMENT 
$A,9,10,1 Upon ~weipt of written notice that the Work is ready for final inspection and acceptance and upon receipt 
aFa Final Application for Payment (including all warranties, guuanttts and othcrdeIiverables required under the 
Design-Build Documents), the Owner shall promptly make such inspection and, when the Owner finds the Work 

AIA Document A141N-2004 Exhlblt A. Copyright cD 200( by The American Insfllule d Archllecls. All rights resewed. WARNING: This A ~ A ~  PdcUInBni 
Init. is ~mlectoa buU.S. Coavrlshl Caw pod lnternetional Trestles. Unsuthorked reproducllon ur dlsblbullon olrhls AIA' Document, or any tmrllon of it. 6.1 

miy result In &ere ddia~dcsrlmlnal panalles, and wlll be prosecuted lo  themexlmum owtent posslbleundcr the Iauf. R i s  hiSdocumeniw produced LQ 

r bv AIA solrware a[ 13'5724 m 1012912008 under Otder No.10003409202 wtllch emlres on llBW2009, and is no1 lor resale. 



Nicor Gas Ex. 37.4 
Page 34 of 47 

I acceptable under the Design-Build Documents and fully performed, the Owner shall, subject to Section A.9.10.2, 
prompdy make final payment to the Design-Builder. 

5 A.9.10.2 Neither final payment nor any remaining retained percentage will become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedn~s 
co~~nected with the Work for which the Owner or the Owner's property might be responsible or encumbered (less 
amounts withheld by Owner),have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remein in force after final payment is currently in effect and will not be 
cancelled or allowed to expire until nt least 30 days' prior wrilten notice has been given to the Owner, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period ~zquired by the Design-Build Documents, (4) consent of surety, if any, to final payment, and (5) if 
required by the Owner, other data estnblishing payment or satisfaction of obligations, such as receipts, releases and 
waivers of liens, claims, security interests or encumbrances arising out of the Design-Build Contract, to the extent 
and in such form as may be designated by the Owner. If a Contractor refuses to furnish s releasa or waiver required 
by the Owner, the Design-Builder may furnish a bond (if satisfactoly to the Owner in Owner's sole discretion) to 
indemnify the Owner against such lien. If such lien remains unsatisfied after payments are made, the Design-Builder 
shall refund to the Owner all money that the Owner may be liable to pay in connection with the discharge of such 
lien, including all costs and reasonable attorneys' fees. 

5 A.9.10.3 If, after the Owner determines that the Design-Builder's Work or designated portion thereof is 
substantially completed, final compleiion thereof is materially delayed through no fault of the Design-Builder or by 
issuance of a Change Order or a Conshction Change Directive affecting final wmplction, the Owner shall. upon 
application by the Design-Builder, make payment of the balance due for that portion of the Work fully completed 
and accepted. If the remaining balance for Work not fully completed or corrected is less than retainage stipulated in 
the Design-Build Documents, and if bonds have been furnished, the wrinen consent of surety to payment of the 
balance due for that portion of the Work fully completed and accepted shall be submitted by the Design-Builder. 
Such payment shall be made under terms and conditions governing final payment, except that it shall not constitute a 
waiver of claims. 

I 3 A.9.10.4 The making of RnaI payment shall constitute a waiver only of known Claims by the Owner, reserving 
1 claims arising from 6 relntingto: 

.I liens, Claims, security interests or encumbrances arising out ofthe Design-Build Documents and 
unsettled; 

.2 failure of rhe Work to comply with the requirements of the Design-Build Documents; 

.3 . tertns.of.special warranties ~ ~ q u i r e d  by the Design-Build Documents; 

.4 latent defects and claim unknown as of the date of flnal payment; 
,5 - claims arising out of indemnification or warranty oMigations hereunder, which svNive this Agreement. 

$ A.9.10.5 Accepmce of final payment by the Design-Builder, a Contractor or material supplier shall constitute a 
waiver of claims by that payee except those previously made in writing and identified by that payee as unsettled at 
the time of final Applicntion for Paymant. 

ARTICLE A.10 PROTECTION OF PERSONS AND PROPERTY 
$ A.lO.l SAFETY PRECAUTIONS AND PROGRAMS 
8 A.lO.1.I The Design-Builder shall be responsible for all safety precautions and programs in connection with the 
performance of the Design-Build Contract, including compliance with OSHA and worker safety laws, regulations 
and ordinances, as well as security for the site, including but not limited to all Work, property and materials in and 
around the site. Owners contractors and forces will comply with a11 safety precautions and programs in connection 
with the P~oject when on site. 

5R10.2 SAFETY OF PERSONS AND PROPERTY 
$ A.10.2,l The Design-Builder shall take all reasonable precautions for s F t y  of. and shall provide reasonable 
protection to prevent damage, injury or loss to: 

1 employees on the Work and other persons who may be affected thereby: 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site 
or under the care, custody or conwol of the Design-Builder or the Design-Builder's Contractors or 
Subcontractors; and 

,3 other property nt the site or adjacent therero, such as trees, shrubs, lawns, walks, pavements, 
roadways, structures and utilities not designated for removal, relocation or replacement in the course 
of construction. 

$ A.10.2,2 The Design-Builder shall give notices and comply with npplicable laws, ordinances, rules, regulations and 
lawful orders of public authorities bearing on safety of persons or property or their protection from damage, injury 
or loss. 

5 A.10,2.3 The Design-Builder shall elmt and nlaintain, as required by existing conditions and perfo~mmce of the 
Design-Build Documents, reasonable safeguwds for safety and protection, including posting danger signs and other 
warnings ngninsl hamuds, promulgating safety regulations and notifying owners and users of adjacent sites and 
utilities. 

5 A.10.2,4 When use or storage of explosives or other hazardous materials or equipment or unusual methods me 
neccssq For executioll of the Work, the DesipBuilder shall exercise utmost care and carny on such activities 
under supervision of properly qualified personnel. 

3 A.10.2.5 The Design-Builder: sllall promptly remedy damage and loss (other than damage or loss insured under 
property insurance requiled by the Design-Build Documents) to property referred to in Sections A.19.2.1.2 and 
A.10.2.1.3 caused in whole or in part by the Design-Builder, the Architect, a Contractor, a Subcontractor, or anyone 
directly or indirectly employed by any of them or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections A.10.2.1.2 and A.10.2.1.3, except damage or loss attributable to acts or 
omissions of the Owner or anyone dimctly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
O F  the Design-Builder are in addition to the Design-Builder's obligations under Section A.3.17. 

5 A.10.2.6 The Design-Buildsr shall designate in writing to the Owner a responsible individual whose duty shall be 
the prevention of accidents. 

9 A.10.2.7 The Design-Builder shall not load or permit 'my part of the construction or site to be loaded so as to 
endanger its safety. 

9 A.10.3 HAZARDOUS MATERIALS 
§ A.10.3.1 As an affiliate of the seller of the ital estate underlying the Project, Design-Builder is fully familiar with 
and responsible for the conditions OF the Project site and shall be fully responsible for conditions are encountered at 
the site even to the extent that suchconditions result from the presence of hazardous materials. If reasonable 
precautions will be inndequate to prevent foreseeable bodily injury or death to persons resulting from a material or 
subslance, including but not limited to asbestos or polychlorinated biphenyl (PCB), encountered on the site by the 
Design-Builder, the Design-Builder shall undertake all necessary measures to secure the Project sire, retnin 
appropriate professionals to identify, remediate and render harmless any such materials. No increase in the Contract 
Sum or extensiol~ of the Contract Time shall be allowed by virtue of the discovery, presence or remediation of 
hazardous materials, excepting only that if hnzardous materinls are discovered on the site that were not known to 
Drsign-Buildcr or ik aff~liats and the presence is not Lhe result OF uu act or failure Lo act onths part OF Ihc Design- 
Builder or parlies under its control, no increase in the Conkact sun1 shall be allowed, but the Owner aud Design- 
Builder will meet ~ n d  rnu~ually consider anx~sonable extension of the Conu;~ct Time, pursuant to the procedures 
contained in Arr. 4.1.7, to allow renlediation of the sire and upon the discove~y of nny sucli hazardoils mat~ials,  the 
Owncr und Design-Builder will mutually work to lnilignte heimpnct ofthe hazardous mwriPs to bolh the Conlract 
Sulll and the Conwacr Tina. 

5 A.10.3.2 No (SEBCLA Liability. Each of the parties hereto further acknowledges and agrees that no agency 
telationship is created under this Article between Owner and Contractor and nothing herein constitutes an agreement 
by one party on behalf of the other to arrange for transport, treatmeof or disposal of hazardous substances under 
Section 107 of the Federal Comprehensive Environn~ental Response. Compensation and Liability Act ("CIEIRCLA"), 
or any statc analog thereof, as amended. 
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3 A.ID.3.3To the iullest exten[ permitted by law, thcDesign-Builder shall indemnify and hold harmless the Owner 
and Owner's officers, directors, subsidiaries, related companies, consultants and the agents and employees of any of 
them from and againsi Claims, damnges, losses and expenses, including but not limited lo attorneys' fees, arising out 
of or resulting rmm perlo~mance of the Work in the affected area if in fact the material or substance exists on site 
and plcsents the risk of bodily injuiy or death as described in Section A.10.3.1 and has not been rendered harmless, 
provided that such Claim, damage, loss or expense is nttributnble to bodily injury, sickness, disease or death or to 
injury to or destruction of tangible property. 

[ 5 A,10,4 Intentionally deleted. 

I (Paragroplrr rlelererl) 
9 A.10.6 EMERGENCIES 
5 A.10.6.1 In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design- 
Builder's disa.etioo, to prevent threatened damage, injury or loss, Additional compensation or extension of time 
claimed by thaDesign-Builder on account of an emergency shall be derermined as provided in Section A.4.1.7 and 
Arricle A.7, but only to the extent that such emergency was through no fault of Design-Builder or anyone for whom 
Design-Builder is liable. 

ARTICLE A,l1 INSURANCE AND BONDS 
$A.11.1 Except as may olheiwise be set forth in the Agreement or elsewhere in the Design-Build Documents, the 
Owner and Design-Builder shall purchase and inaintain the following typos of insurance with limits of liability and 
deductible amounts and subject to such terms nnd conditions, os set forth in this Article All.  

5 A.11.2 DESIGN-BUILDER'S LIABJLITY INSURANCE 
3 A.11.2.1 The Design-Builder shall puichase from and maintain in a company or companies lawfully authorized to 
do business in the jurisdiction in which the Project is located such insurance as will protect the Design-Builder from 
claims set Forth below that may arise out of or result from the Design-Builder's operations under the Design-Build 
Contract and for which theDesign-Builder may be legally liable. whether such operations be by the Design-Builder, 
by a Contlaclor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of 
then1 may be liable: 

.I claims under workers' compensation, disability benefit and other similar employee benefit acts which 
fire applicable to the Work to be performed; 

2 claims for damages because of bodily injury, occupational sickness or disease, or death of the Design- 
Builder's employees; 

.3 clnims for damages because of bodily injury, sickness or disease, or death of any person other than . 
the Design-Builder's employees; 

.4 claims for damages insured by usual personal injury liability coverage; 

.5 claims for damages; other than to the Work itself, because of injury to or destruction of tangible 
property, including loss of use resulting therefrom; 

,6 . claims for damages because of bodily injury, death of a person or grope* damage arising out of 
ownership, maintenance or use of a motor vehicle; 

.7 claims for bodily injury or property damage arising out of completed operations; and 

.8 claims involving contraclual liability insurance applicable to the Design-Builder's obligations under 
Section A3.17. 

3 A.11,2.2 The insurance required by Section A.11.2.1 shall be written for not less than limits of liability spcified in 
E x .  C, incorpqrated herein by reference, or as required by law, whichever coverage is greater. Coverages, whether 
written on nn occurrence or claims-made basis, shall be maintained without interruption from date of 
commencement of the Work until two years following the date of final payment, unless Owner otherwise agrees to 
in writing. 

$A.11.2.3 ~at i f ica tes  of insurance acceptable to the Owner shall be filed with the Owner prior to commencement of 
the Work. These ce~tificates and the insurance policies required by this Section A.11.2 shall contain a provision that 
covernges afforded under the policies will not be canceled or allowed to expire until at least 30 days' prior written 
norice has been given lo the Owner. If any of the foregoing insurance coverages are requiied to remain in force after 
final payment and are reasonably available, an additional certificate evidencing continuation of such coverage shall 
be submitted with the final Application for Payment as required by Section k9.10.2, Information concerning 
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reduction O F  coverage on account of revised limits or claims paid under the General Aggregate, or both, shall be 
furnished by the Design-Builder with reasonable promptness in accordance with the Design-Builder's information 
and belief. 

5 A.11.3 OWNER'S LIABILITY INSURANCE 
5 A.ll.3.1 The Owner shall be responsible for purchasing and maintnining the Owner's usual liability insurance. 
Owner shall be I-esponsible for providing certificates of insurance from its contractors and sub-contiactors 
performing work on site naming Design-Builder and Panattoni Development Company, Inc., as additional insured 
and containing the same coverages required of Design-builder under this Section A.11, except builder's risk. 

5 A.11.3.2 Owner shall indemnify and hold harmless Design-Builder and all its Affiliates, officers, directors, 
employees. agents. representatives, subsidiaries, successors, and assigns (collectively, "Indemnitees") from and 
against any and all linbility, including, but not limited to, claims, damages, losses, expenses, suits, and demands, 
including, but nor limited to, attorneys' fees, arising out of or related in any way, directly or indirectly, to work 
perfoimod by Owner's contractoa, or related in any way to Owner's, its affiliates, employees, agents, assigns or its 
Contrators or Subcontncto~s' or their agents' negligsnt performance of the work performed on the site, provided 
that such claim, damage, loss or expense, is attributable to tangible property or bodily injury, sickness. desease or 
death, caused in whole, or in part, by any negligent act or omission of Owner's contractors or sub-contractors, their 
alfilintes, employees, agents, assigns or, or any of their respective direct or indirect employees or agents for whose 
acts rhey may be liable. Such obligdon shall not negate, abridge. or otherwise ieduce any other right or obligation 
of indemnity or contribution that exists in favor of thelndemnitees. Such obligation to indemnify, defend, and hold 
harmless shall not be limited in any way by any limitation on the amount or type of damages, compensation, or 
benefits payable by or for Owner or anyone directly or indirectly employed by Owner. Except as may be otherwise 
provided by applicable law or any governmental authority, Design-Builder's right to indemnification under this 
Section shall not be impaired or diminished by any act, omission, conduct, misconduct, negligence, or default (other 
than gross negligence or willful misconduct) of Design-Builder or any employee of Design-Builder who contributed 
or may be alleged to have contributed thereto. Owner shall impose identical duties upon all of its Contractors and 
Subcontractors. 

5 A.11.4 PROPERTY INSURANCE 
5 A.11.4.1 In addition to the coverages identified in Ex. C, the Design-Build~r shall purchase and maintain, in a 
company or cornpanics lawfully authorized to do business in the jurisdiction in which the Project is located, property 
insurance written on a builder's risk "all-risk" or equivalent policy form in the amount of the initial Contract Sum, 
plus the value of subsequent Design-Build Contract modifications and cost of materials supplied or installed by 
others. comprising total value for the entire Project at the site on a replacement wst basis without optional 
deductibles. Such propcriy insurance shall be maintained, unless otherwise provided in the Design-Build Documents 
01-otherwise agreed in writing by all persons and entities who are beneficiaries of such insuismce, until fmal 
payment has been made as provided in Section A.9.10 or until no person or entity other than the Owner has an 
insurable interest in the property required by this Section A.11.4 to be cuvered, whichever is later. This insurance 
shall include interests of the Owner, Design-Builder, Contractors nnd Subcontractors in the Project. 

5 A,11.4.1.1 Property insurance shall be on an "all-risk" or equivalent policy fonn and shall include, without 
limitation, iasu~ance against the perils of fire (with extended coverage) and physical loss or damage including, 
without duplication of coverage, theft, vandalism, malicious mischief, collapse, earthquake, flood, windstorm, 
falsework, testing and startup, temporary buildings and debris removal, including demolition occasioned by 
enforcement of any applicable legal requiremenw, and shall cover reasonable compensation for Design-Builder's 
services and expenses required as a result of such insured loss. 

I 3 A.11.4.1.2 Illtentionally deleted. 

I 3 A.11.4.1.3 I f  the property insurance requires deductibles, the Design-Builder shall pay costs nor covered because of 
such deductiblw. ' 

5 A.11.4.1 A This p~operty insurance may cover portions of the Work stored off the site and also portions of the Work 
in hansit. 
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1 
5 A.ll.4.1.5 Partial occupancy or use in accordance with Section A.9.9 shaU not commence until the insurance 
company or companies providing property insurance have consented to such paitial occupancy or use, by 
endorsement or otherwise. The Owner and the Design-Builder shnll take reasonable steps to obtain consent of the 
insurance company or companies and shall, without mutual written consent, take no action with respect to partial 
occupancy or use that would cause cancellation, lapse or reduction of insurance. 

I 5 A.fl.4.2 Boiler and Machinery Insurance. Intentionally dele!ed 

5 A,11.4.3 Loss of Use Insurance. The Owner, at the Owner's option, may purchase and maintain such insurance as 
will insui-e the Owner against loss of useof the Owner's property due to fire or other hazards, however caused. The 
Owner waives all rights of action against the Design-Builder, Architect, the Design-Builder's other design 
professionals, if any, Contractors and Subcontiacto~s for loss of use of the Owner's propem, including 
consequential losses due to fire or other hazards, however caused. 

I 5 A.11.4.4 ~ntentionail~ deleted. 

1 3 A.11.4.5 Intentionally deleted. 

I 9A.lf.4.6 Intentionally deleted. 

5 A.f 1.4.7 Waivers of Subrogation. The Owner and Design-Builder waive all rights against each other and any of 
their officers. directors, subsidiaries, insurers, employees, consultants, separate contractors described in Section 
A.6.1, if any, Contractors, Subcontractors, agents and employees, each of the other, and any of their contractors, 
subcontrctoi-s, agents and employees for damages Mused by fire or other causes of loss to the extent covered by 
property insuranct obtnined pursuant to this Section A.11.4 or other property insurance applicable to the Work, 
except such rights as they have to proceeds of such insurance held by the Owner as fiduciary. The Owner or 
Design-Builder, as appropriate, shall require of the separaw contractors described in Section A.6.1, if any, and the 
Contracto~s, Subconaactors, agents and employees of any of them, by appropriate agreements, written where legally 
required for yalidity. similar waivers each in favor of other parties enumerated herein. The9olicies shall provide 
such waivers of subrogation by endolsement or otherwise. A waiver of subrogation shall be effective as to aperson 
or entity even though that person or entity would otherwise have a duty of indemnification, contractual or otherwise, 
even though the person or entity did not pay the insurance premium directly or indirectly, and whether or not the 
person or entity hnd an insurable interest in the property damaged. 

I 5 A.11.4,8 A loss insured under Design-Builder's property insurance shall be adjusted by the Design-Builder and 
Owner jointly and made payable to the Design-Builder and Owner, jointly. 

] 9 k11.4.9 Intentionally deleted. 

I J A.fl.4.10 Intentionally deleted. 
, . .  . 

9 A.11.5 PERFORMANCE BOND AND PAYMENT BOND 
5 A.1?.5.1 The Owner shall have the right to require the Design-Builder to fumish.bonds covering faithful 
performance of the Design-Build Contract nnd payment of obligations arising thereunder, including payment to 
design professionals engaged by or on behalf of the Design-Builder, as stiputated in bidding requirements or 
specifically required in the Agreement or elsewhere in the Design-Build Documents on the date of execution of the 
Design-Build Contract. If Owner requires such bonds, Design-Builder shall be entitled to a chnnge order in the sum 
of the actual costs of such bonds. 

ARTICLE A.12 UNCOVWNG AND CORRECTION OF WORK 
!j A.12,I UNCOVERlNG OF WORK 
§A.12,1.1 If a portion of the Work is covered contrary to requirements specifically expressed in the Design-Build 
Documents, it must be uncovered for the Owner's examination and be replaced at the Dcsign-Builder's expense 
without change in the Contract Time. 

9 A,12.1.2 If a portion of the Work has been covered which the Owner has not specifically requested to examine prior 
lo its being covered, the Owner may request to see such Work and it shall be uncove~ed by theDesign-Builder. I f  
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such Work is in accordance with the Design-Build Documents, costs of uncovering and replacement shall, by 
appropriate Change Older, be nt the Owner's expense. If such Work is not in accordance with the Design-Build 
Docun~ents, correction shall be at the Design-Builder's expense unless the condition was caused by the Owner or a 
separate contractor, in which event the Owner shall be responsible for payment of such costs. 

5 A.12.1.3 OwnerspecificalIy reserves the right to require notice prior to certain installations so that such 
installations may bc observed or tested by appropliate p~ofessionals, including but not limited to concrete pours nnd 
structural elements of the Work. Design-Builder agrees to cooperate by giving Owner sufficient advance notice 
prior to such Work to allow for observation or testing. If Owncr requests such advance notice and Design-Builder 
fails or refuses to supply if or fails or refuses to supply it sufficiently in advance of the Work that Owner is unable 
to anslnge for observation or testing by appropriate professionals, such Work shall be uncovered, tested and restored 
in  accordance with this Article 12 ar Design-Builder's expense. 

3 A.12.2 CORRECTION OF WORK 
5 A.12.2.1 BEFORE OR AFTER SUBSTAWIAL COMPLETION. 
5 A.12.2.1.1 The Design-Builder shall promptly correct Work rejected by the Owner or failing to conform to the 
requirements of the Design-Build Documents, whether discovered before or after Substantial Completion and 
whether or not fabricakd, installed or completed. Costs of correcting such rejected Work, including additional 
testing and restoration of such Work to "like new" condition, shall be at the Design-Builder's expense. 

5 A.12.2.2 AFTER SUBSTANTIAL COMPLETION 
§A.12.2.2.1 In additiotr to the Design-Builder's obligations under Section A.3.5, if, within one year after the date of 
Substantial Completion or after the date for commencement of warranties established under Section A.9.8.5 or by 
tams of an applicable special warranty required by the Design-Build Documents, any of the Work is found to be not 
in accordance with the requirements of the Design-Build Documents, the Design-Builder shdl correct it promptly 
after receipt of written notice froin the Owner to do so unless the Owner bas previously given the Design-Builder a 
wiitten acceptance of such condition. The Owner shall give such notice promptIy after discovery of the condition.. 
During the one-year peliod for co~~ection of Work, if the Owner fails to notify the Design-Builder and give the 
Design-Builder an opportunity to make the correction, the Owner waives the rights to require correction by the 
Design-Builder mid to make a claim for breach of warranty, but only for patent dcftcts. If the Design-Builder fails to 
correct non-conforming Work within a reasonable time during that period after receipt of notice froin the Owner. the 
Owner may correct jt in accordance with Section A.2.5. 

5 k12.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work fmt 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
perforn~ance'of the Work. 

5 A.12,2.2.3 The one-year period for correction of Work shall not beextended by corrective Work performed by the 
Design-Builder pursuant to this Section A.12.2. 

§ A.12.2.3 The Design-Builder shall remove from the site portions of the Work which are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

5 A.?2.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged wnsmction, wbchcr 
completed or partially completed, of the Owner or separate contractors caused by the Design-Builder's correction or 
removal of Work which is not in accordance with the requirements of theDesign-Build Documents. 

9 A.12.2.5 Nothing contained in this Section A.12.2 shall be conswed to establish a period of limitation with respect 
to other obligations the Design-Builder might have under the Design-Build Documents. Establishment of the one- 
year period for correction of Work as described in Section A.12.2.2 relates only to the specific obligation of the 
Design-Builder to comect the Work, and has no relationship to the time within which the obligation to compIy with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder's liability with respect to the Design-Builder's obligations other than 
specifically to correct the Work 
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3 A,12.3 ACCEPTANCE OF NONCONFORMING WORK 
$A.l2.3.1 I f  the Owner prefers to accept Work not in accordance with the requirements of the Design-Build 
Documents, the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum 
will k equitably adjusted by Change Order. Such adjustment shall be effected whether or not final payment has 
been made. 

ARTICLE A.13 MISCELLANEOUS PROVISIONS 
A.13.1 GOVERNING LAW 

5 A,I3.1.1 The Design-Build Contract shall be governed by the law of the place where the Project is located. 

5 A.13.2 SUCCESSORS AND ASSIGNS 
3 A.23.2.4 The Owner and Design-Builder respectively bind themselves, their parmers, successors, assigns and legal 
representatives to the ofher party hereto and to partners, successors, assigns and legal representatives of such other 
party in respect to covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in  Section A.13.2.2, neither party m the Design-Build Contract shall assign the Design-Build Contract as a 
whole without written consent of the orher. If either party attempts to make such an assignment without such 
consent. that party shall nevertheless remain legally responsible for all obligations undes the Design-Build Contract. 

3 A.13.2.2 The Owner may, without consent of the Design-Builder, assign the Design-Build Contract to an 
institutionnl lender providing construction financing for the Project. In such event, the lender shall assume the 
Ow~~er's rights and obligations under the Design-Build Docurnenor. The Design-Builder shall execute all consents 
lensonably required to facilirate such assignment. 

SA.13.3 WRITTEN NOTICE 
!j A.13.3.1 W~itten notice shall be deemed to have been duly served if delivered in person to the individual or a 
member OF the firm or entily or to an officer of the corporation for which it was intended, or if sent by registered or 
certified mail to the last business address known to the party giving notice. 

5 A.13.4 RIGHTS AND REMEDIES 
A.13.4.1 Duties and obligatiotls imposed by the Design-Build Documents and rights and remedies available 

hereunder shall be in addition to and not a limitation of duties, obligations, rights and remedies otheiwise imposed 
or available by law. 

9 A.13.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a rigbt or duty 
afForded them under the Design-Build Documents, nor shall such action or failurn to act constitute approval of or 
acquiescence in a breach thereunder, except as may be specifically agreed in writing. 

3 A.13.5 TESTS AND INSPECTIONS 
, 

9 A.13.5.1 Tests, inspections and approvals of portions of the Work required by theDesign-Build Documents or by 
IRWS, ordinances, rules, regularions or orders of public authorities having jurisdiction shdl be made nt nn appropriate 
time. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent tcsting laboratory or entity acceptable to the Owner or with the appropriate public 
authority, and shall bear all related costs of tests. inspections and approvals. The Design-Builder shall give timely 
notice of when and where tests and inspections are to be made so that the Owner may be prtscnt for such 
procedures. 

9 A.13.5.2 TI the Ownu. or public authorities having jurisdiction determine that portions of the Work require 
additional tesling, inspmtion or approval not included unda' Section A.13.5.1 and are nevertheless required through 
no fault oFDesign-Builder, the Owner shall in writing instruct the Design-Builder to make arrangements for such 
additional testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give 
timely notice to the Owner of when and where tests and inspections are to be made so that the Owner may be 
present for such procedures. Such costs, except as provided in Section A.13.5.3, shall be at the Owner's expense. 

3 A.13.5.3 If such procedures for testing, inspection or approval under Sections A.13.5.1 and A.13.5.2 reveal failure 
of the portions of the Work to comply with requirements established by thebsign-Build Documents, all costs made 
necessary by such failure, including those of repeated pro~dures, shall be at the Design-Builder's expense. 
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5 A.13.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design- 
Build Docu~nents, be secured by the Design-Builder and promptly delivered to the Owner, 

5 A.13.5.5 I F  the Owner is to observe tests, inspections or approvaIs required by the DesigwBuild Documents, the 
Owner will do so promptly and, where practicable. at the normal place of testing. 

§ A.13.5.6 Tests 01. inspections conducted pursuant to the Design-Build Documents shall be made prompt1y to avoid 
unreasonable delay in the Work. 

5 A.13.6 COMMENCEMENT OF STATUTORY LIMITATION PERIOD 
I 

I The statutes of repose and llmltatlon applicable to thls Agreement shall be governed by lllinais law. 

1 (Pcrmgrcrphs.deletedJ 
ARTICLE A.14 TERMINATION OR SUSPENSION OF THE DESIGNBUILD CONTRACT 
8 A.14.1 TERMINATION BY THE DESIGN.BUILDER 
3 A.14.1.1 The Design-Builder may terminate the Design-Build Contract if the Work is stopped fof a period of 60 
consecutive days through no act or fault of the Design-Builder or a Contractor. Subcontractor or their agents or 
employees or any other persons or entities performing portions of tbe Wok under direct or indirectconbact with the 
Design-Builder, For any of the following reasons: 

.I issuance of an order of a court or other public authmity having jurisdiction which requires all Work to 
be stopped; 

.2 an act of government, such as a declaration of national emergency which requires all Work to be 
stopped; 

I .3 the Owner has failed to make payment to the Design-Builder in accordance properly due and not 
disputed in good faith in accordance with the Dtsign-BuildDocuments; or 

.4 the Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder's request, 
reasonable evidence as required by Section A.2.2.8. 

5 A.44.1.2 The Design-Builder may terminate the Design-Build Contract if, through no act or fault of the Design- 
Builder or a Contractor, Subcontnctor or their agents or employees or any other persons or entities performing 
po~tioi~s of the Work under direct or indirect contract with the Design-Buildet, repeated suspensions, delays or 
interniptions of the entire Work by theowner, as described in Section A.14.3, constitute in the aggregate more than 
100 percent of the jotal number of days scheduled for completion, or 120 days in any 365-day period. whichever is 
less. 

$j.A.14.1.3 If one of the reasons described in Sections A.14.1.1 or A14.1.2 exists, theDesign-Builder may, upon 
seven days' written notice to the Owner, terminate the Design-Build Contract and recover from the Owner payment 
for Wo~k executed and for proven loss with respect to materials. equipment, tools, and construction equipment and 
machinery, including reasonable overhead, profit or other damages. 

5 A.14.1.4 Ti the Work is smpped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
a Coneroctor or heir agents or employees or any oeher persons performing portions of the Work under a direct or 
indirect contract with the Design-Builder because the Owner has persistently failed to fulfill the Owner's obligations 
under the Design-Build Documents with respect to matters important to the progress of the Work, the Design- 
BuiIder may, upon seven additional days' written notice to the Owner with the opportunity to cure, terminate the 
Design-Build Contract and recover from the Owner as provided in Section A.14.1.3. 

3 A.14.2 TERMINATION BY THE OWNER FOR CAUSE 
3 A.14.2.1 The Owner may terminate the Design-Build Contract if the Design-Builder: 

I .4 persistently refuses or fails, following written notice, to supply enough properly skilled workers or 
proper materials after notice of such refusal or failure by Owner and reasonable opportunity to cure; 

.2 fails to make payment to Contracto1.s for services, materials or labor in accordance with the respective 
agreements between the Design-Builder and the Architect and Conh.actors; 

.3 persistently disregards laws, ordinances or rules, regulations or orders of a public authority having 
jurisdiction after notice of such disregard by Owner and reasonable opportunity to cure; or 

.4 otherwise is guilty of a breach of a provision of the Design-Build Documents. 
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3 A.lA2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner nnd aFtete,. giving the Design-Builder and the Design-Builder's surely, if any, seven days' written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.I take possession of the site and of all materials, equipment, tools, and consrruction equipment and 
machinery thereon owned by the Design-Builder; 

.2 accept assignment of contracts pursuant to Section A5.5.1; and 

.3 finish the Work by whatever leasonable method the Owner may deem expedient. Upon request of the 
Design-Builder, the Owner shall fuinish to the Design-Builder a detailed accounting of the costs 
incuned by the Owner in finishing the Work. 

$ A.14.2.3 When the Owner terminates the Design-Build Contract For one of the reasons stated in Section A.14.2.1. 
the Design-Builder shall not be entitled to receive hrther payment until the Work is finished. 

3 A.j4,2.4 If the unpaid balance of the Contract Sum exceeds costs oP finishing the Work and other damages incurred 
by the Owner and not exp~asly ,  waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance. the Dcsign-Builder shall pay the difference to the Owner. 

5 A.14.3 SUSPENSION BY THE OWNER FOR CONVENIENCE 

I 5 A.f4.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine, not to exceed 60 days. 

9 A.14.3.2 The Contract Sum and Contnct Time shalt be adjusted for increases in the cost and time caused by 
suspension, delay or intemption as described in Section A.14.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent: 

.I that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Design-Build Contract 

I I $ A.14.4 Intentiondly Deleted. 
! 

Inlt. 

I 

!j A.15 Equal OpponunitylNondlscrlmination, 

5 A,15,1 Equal Opportunity. It k Owners policy that small business concerns and small business concerns owned 
and controlled by socially and economically disadvantaged individuals have the maximum practicable opportunity 
to participate in the perfo~mance of contrncts let by Owner. Design-Builder hereby agrees to carry out this policy in 
the awarding of subcontracts to the fullest extent consistent with the efficient performance of the Work. Design- 
Builder shall, unless exempt, comply with the federal regulations, as amended, pertaining to nondiscrimination and 
affirmative action (generally palt 60-1 of Tide 41 of the Code of Federal Regulations), including, but not limited to, 
the following, all of which are incorporated herein by reference: (i) Affirmative Action Compliance Program (41 
CFR 60-1.40): (ii] Affumative Action - Disabled Veterans and Veterans of the Viemam Era (41 CFR 60-250.4); 
(iii) Affilmative Action -Handicapped Worken (41 CPR 60-741.4); (iv) Equal Opportunity (41 CFR 60-1.4); (v) 
E~nploye~ Tnforrnation Report SF-100, annual filing (41 CFR 60-1.7); (vi) Fair Labor Standards Act of 1938; (vii) 
Prohibition of Segregated Facilities (41 CFR 60-1.8); and (viii) Small Business Concerns, Small Disadvantaged 
Busincss Concerns, and Women Owned Business Conce~ns (48 CPR Chapter 1, Subpart 19.7). The Design-Builder 
shall also comply, unless exempt, with any applicable state laws pertaining to nondiscrimination and affimative 
action. 

$A,15.2 Nondiscrimination. Design-Builder certifies that it docs not and will not maintoin or provide for 
employees any segregated facilities at any of its establishments, and that it does not and will not permit employees 
ro perform their services nt any location, under its control, where segregated facilities are maintained. As used 
herein, the kern "facjliries" means waiting moms, work areas, restaurants and oher eating areas, time clocks, rest 
rooms, wash rooms, locker rooms and other storage or drcssing areas, parking lots. drinking fountains. recreation or 
entertainment areas, transportation and housing facilities provided for employees; and the term "segregated" means 
10 separate individuals on a basis of race,'color, religion, or national origin, because of habit, local custom or 
otheiwise. Design-Builder understands and agrees that a breach of the certification or assurance herein contained is 
a violation of the equal oppo~tunity clause i tqui~ed by Executive Order No. 11246 of September 24, 1965, as 

AIA DocumenlA141~-2004 Exhlbil A. Copyright @2004by T h  Amerioen btllute of Archileds. All rlghts r e s s ~ e d  WAR?'UNG:ThIs RIA* D o t u ~  
Is urolccled by U.S. Co~vri~ht Lavtand lntarnatlonal TreaUes. Ullaulhorked rearoducllon or dlstrlbulion ol this AIA* &3cument, or any PortIan oI it, 9- 
may renull In Severe clvli and crlmlnsl penalUffi, and v~lll be prosecuted lo the ~mxlmum cxleot possible under Lho lam This dwumeni&s produced oL 

by AlA soflware at 13:57:24 on 1 m l ? d  under Order No.10009409X1-2 whlch expires on 1)29)2009, and Is MI for resale. 
user Notes: 

- 
(2579219142) 



Nicor Gas Ex. 37.4 
Page 43 of 47 

amended. and subjects Design-Builder to the regulations issued by the Secretary of Labor on May 21, 1968, (33 FR 
7804) constituting 41 CFR Part 60-1. Design-Builder agrees and undertakes to obtain the same or a substantially 
similar certific~tion and assurance from each proposed Subcontractor before issuing any subcontract in  excess of 
$10,000. Design-Builder understands that this certification shall be effective and valid for one year from the 
effective date O F  the applicable Purchase Order. Design-Builder understands that the penalty for making false 
statements in this certification is prescribed in 18 USC 1001. 

sA.15.3 Reporting. On n quarterly basis or as otherwise agreed upon by the parties. Design-Builder shall preparc 
and submit to Owner a detailed report that confirms Design-Builder's utilization of diverse businesses in its 
subcontracting activities. The teport should reflect both direct and indirect dollars spent throughout the term of 
these Te~ms and Conditions. If requested by Owner, Design-Builder shall submit to Owner current certification 
establishing Design-Builder as a divcrse business operation. 

$ A.16. Audits ' Unless otherwise required by ]Laws, Owner's representatives shall have, during the term of this 
Agreement and for three years thereafter, access at all reasonable times, and upon twenty-four hours notice, to all of 
Design-Builder's and its Subcontractors' accounts and records of any description, including but not limited to: (a) 
computer files; @) records pertaining to this Agreement relating to the quantity, quality, and progress of the Work: 
(c) reilnburssble costs; (d) amounts claimed by Design-Builder; (e) estimates of cost for fixed rates including those 
applicable to proposed changes; (0 determining compliance with applicable laws, codes or standards andlor any of 
the provisions contained in these Design-Build Documents; and (g) for any other reasonable purpose. Payment or 
payments shall not be deemed a waiver of any rights of Owner to audit or to have adjustments made. Design- 
Builder's accountslrecords shall be kept in accordance with generally accepted accounting principles. 

(Paragraphs deleted) 
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Insurance and Bonds 

for the following PROJECT: 
(Narne and location or address) 

I Design and construction of Regional Reporting Center on approximately 4.54 acres of 
vacant property located at I665 Birchwood Avenue, Des Plaines, Illinois 

T H E  OWNER: 
(Name and address) 

Northern Illinois Gas Company d/b/a Nicor Gas Company 
1844 Feny Road 
Naperville. Illinois 

, THE DESIGN-BUILDER: 
(Name and address) 

Panattoni Construction, Inc. 
8775 Folsom Blvd., Suite 100 
Sacramento, California 95825 
Attn: Bob Christenson 

Panattoni Construction, Inc. 
6250 N. River Road, Suite 4050 
Rosemont, Illinois 6001 8 
Attn: John Wagman 

ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for Its 
completion. The author may also 
have revisedthe text of the orlginal 
AIA standard form. An Additions and 
Deletions Reporf that notes added 
Information as well as revisions to 
the standard form text Is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary infomlation and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. ConsullaUon with an 
anorney Is encouraged with respect 
to ils completion or modification. 

Consultation wllh an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 
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ARTICLE C.1 
(Paragraphs deleted) 
This Exhibit C is incorporated into and form apart of tlze Standard Form of Agreement Bemeen OIvner and 
Design-Builder beiween the parties. To the extent of any conflict bemeen this Exhibit Cand she balance of !he 
agreement, this Exhibit C shall govern. 

The Owner and Design-Builder (also referred to below 0s "Contractor") shall provide policies of liability insurance 
as follows: . . 

1.1 General Insurance Requirements. Contractor shall provide and maintain, and shall require each 
Subcontractor (regardless of tier) to provide and maintain, in effect during the term of these General Conditions, and 
for a period of two years thereafter, the following minimum insurance coverages, which insurance shall be placed 
with insurance companies rated A minus VII or better by Best's Key Rating Guide and approved by Owner. Such 
insurance companies shall be authorized to do business in the jurisdiction in which the Project is located. Prior to 
the commencement of any Work, Contractor shall furnish properly executed certificates of insurance, including the 
required amendatory riders and endorsements. Contractor shall not make any changes in or allow the required 
insurance coverages to lapse without Owner's prior written approval. All insurance policies shalI be endorsed to 
contain a provision giving Owner thirty days prior written notice by registered mail of any cancellation or non- 
renewal of that policy or material changes in coverage. At the time of signing these General Conditions, Owner may 
require Contractor to provide evidence acceptable to Owner rhal demonstrates that Contractor will be able to secure 
the insurance required by these General Conditions. Owner reserves the right, at its own cost, to require Contractor 
to provide and maintain additional coverages in the event that the particular Work involves unusual risks. If any of 
the required insurance coverages contain aggregate limits applying to other operations of Contractor outside Work 
performed for Owner pursuant to any Purchase Order or other Agreement and such limits are diminished by an 
incident, occurrence, claim, settlement or judgment against such insurance, Contractor shall take immediate steps to 
restore such aggregate limits but only to the limits required under these General Conditions or shall provide such 
other insurance protection for such aggregate limits. If, in order to satisfy the insurance requirements hereunder, any 
Subcontractor incurs reasonable additional insurance premiums to increase any of its insurance coverages above a 
policy limit of $1,000,000, Owner agrees to enter into a Change Order under the Contract Documents to adjust the 
Contract Sum for the amount of such reasonable additional premiums or proceed in accordance with A.11.2.2. 

1.2 Insurance Required For All Projects. 

(a) Worker's compensation insurance with statutory benefits and limits, as required by the state in 
Which the Work is to be performed. Such insurance shall contain benefits and limits in full compliance 
with all state and federal requirements. It shall also include Broad Form All States and Voluntary 
Compensation Endorsements and Employer's Liability insurance with limits OF not less than $2,000,000 
per accident, $2,000,000 per disease and a $2,000,000 policy limit on disease. If coverage is obtained from 
a state fund, Contractor will purchase "Stop Gap" coverage, with minimum limits of $2,000,000 per 
occurrence, from a commercial insurer meeting the requirements of this Article. 

(b) Automobile liability insurance for owned, non-owned, leased and hired vehicles with a combined 
single limit per occurrence for bodily injury and property damage of not less than $2,000,000. 

(c) Commercial general liability insurance (CGL) with coverage consistent with I S 0  CG OW1 
(10/98) in the following amounts: $2,000,000 bodily injury and property damage combined single limit per 
occurrence; $2,000,000 personal injuryladvertising injury; $2,000,000 products/completed operations 
aggregate; and $2,000,000 general aggregate per project. The CGL policy shall have a per project 
endorsement to require these limits to apply only to each individual Project. Products/completed operations 
coverage shall be maintained for four years after final payment for the Project 

(d) Conhctor is responsible for obtaining Builder's Risk insurance sufficient to cover the total cost of 
the project until project is accepted by Owner. Owner will be responsible for payment of the deductible up 
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sustained. 

(e) The insurance limits required by this Section 1.2 may be satisfied by a combination of primary and 
excess policy coverages. 

1.3 Insurance Required for Designated Projects. 

(a) Professional liability insurance: Contractor, its Architect and Engineer shall purchase 
professional Liability insurance with a combined single limit, including umbrella coverage, of not iess than 
$1,000,000 per occurrence. 

1.4 Additional Insureds. All liability insurance policies shall name Owner, its officers, 
directors, employees, agents, successors, and assigns as additional insureds ("Additional Insureds"), shall provide 
coverage for their liability arising out of Contractor's Work, and shall maintain the required coverages for a period 
of not less than'two years from the date Owner and Contractor execute a Wrm of Rnal Completion. Contractor 
shall cause its Subcontractors to name Owner, officers, directors, employees, agents representatives, subsidiaries, 
successors, and assigns as additional insureds on all policies (except workers compensation, employers liability and 
professional liability). Compliance shall be evidenced by a certificate of insurance and a copy of the additional 
insured endorsement from any Subcontractor retained by Contractor that shall comply with these General 
Conditions and be made available to Owner upon request. Except for worker's compensation and employer's 
liability insurance, Contractor agrees, with respect to all insurance provided or required in connection with these 
General Conditions, to endorse or require each policy to: (a) stipulate that such insurance is primary and is not 
additional to, or contributing with, any other insurance carried by, or for the benefit of the Additional Insureds; (b) 
for the insurance described in Sections 1.2(c) and 1.2(d), add Additional Insureds as an additional insured using the 
following wording on the policy and any certificate of insurance: "It is agreed that the 'Persons Insured' provision 
of this policy is amended to include Owner, its officers, directors, employees, agents, representatives, subsidiaries, 
successors, and assigns as additional insureds, jointly and severally (collectively, "Additional Insureds"), with 
respect to any coverage such as is afforded by this policy for its liability arising out of the Work of the Named 
Insured. It is further agreed that this insurance shall not be prejudiced as to the Additional Insureds by any act or 
negligence, e m r ,  or omission of the Named Insured as respects payment of premium, reporting of claims, or any 
other duties required of the Named Insured by the policy;" and, (c) for the insurance described in Sections 1.2(c) and 
1.23(d), contain a cross liabilitylseverability of interest endorsement. 

IS Evidence of Insurance. Contractor shall provide evidence of Ule required insurance coverage and 
file with Owner's Designated Representative a certificate of insurance acceptable to Owner certifying to the 
foregoing coverages prior to commencement of the Work. The certificate shall not be limited to an individual 
Project or Purchase Order or other Agreement but shall be applicable to all Projects or Purchase Orders or other 
Agreements entered into between Owner and Contractor until its expiration date, if any, however, such certificate 
will not evidence coverage of any contractors or sub-contractors retained by Owner to provide work on the Project. 
If the certificate has an expiration date, h e  Contractor shall furnish updated insurance certificates to Owner's 
Designated Representative until the Work under a11 Projcicts or Purchase Orders or other Agreements is completed. 
Each certificate shall include: (a) the name of the insurance company, policy number, and expiration date; (b) the 
coverages required whether for claims made or occurrence. and the limits on each, including the amount of 
deductible or self-insured retentions (which Contractor shall pay); (c) a statement that Owner shall receive thirty- 
days notice of cancellation or modification of any of the policies which may affect Owner's interest; (d) a statement 
that Owner, its Affiliates, officers, directors, employees, agents, representatives, subsidiaries, successors, and 
assigns have been named additional insureds on all applicable policies with respect to liability arising out of the 
Named Insured's Work; and (e) if a vehicle is carrying Owner's Hazardous Substances, the certificate must show 
that the vehicle is insured for limits specified in the Motor Carrier Act of 1980, as amended. 

1.6 Failure to Pay Premiums. If Contractor's insurance is canceled because Contractor failed to pay 
its premiums or any part thereof, or if Contractor fails to provide and maintain certificates as set forth herein, Owner 
shall have the right, but shall not be oblgated. to (a) immediately terminate the applicable Purchase Order or other 
Agreement with prior notice to Contractor, (b) withhold payment of Contractor's invoices until Owner has received 
satisfactory evidence of Contractor's payment of insurance premiums, or (c) pay such premium to the insurance 
company or to obtain such coverage from other companies and to deduct such payment from any sums that may be 
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due and payable immediately upon receipt by Contractor of notice from Owner. In the event of any failure by 
Contractor to comply with the insurance requi~ments of these General Conditions, Owner may, without in any way 
compromising or waiving any right or remedy at law or in equity, upon five-days written notice to Contractor, 
purchase such insurance, at Contractor's expense, provided that Owner shalt have no obligation to do so, and, if 
Owner shall do so, Contractor shall not be relieved of or excused from the obligation to obtain and maintain such 
insurance amounts and coverages. All such costs incurred by Owner shall be promptly reimbursed by Contractor 
andfor may be withheld from any payment due Contractor. 

1.7 Waiver of Rights. Owner and Contractor waive all rights against each other and their Affiliates, 
officers, directors, employees, agents. representatives, subsidiaries, successors, and assigns for recovery of damages 
to the extent these damages are covered by the automobile liability, commercial general liability, or umbrella 
liability insurance obtained by Contractor. 

1.8 Waiver of Subrogation. Unless otherwise required by applicable law. all of the insurance 
policies (except workers compensation) that apply to this Agreement shall provide a waiver of all rights of 
subrogation that Contractor's insurance carrier might exercise against Owner or any Additional Insured. 

1.9 Subcontractors. In the event that Contractor elects'to perform a portion of the Work through the 
use of Subcontractors, Contractor shall require such Subcontractors to comply with the insurance requirements of 
this Article, subject to the provisions of A.11.2.2. Contractor shall contractually obligate its Subcontractors to 
promptly advise Contractor of any lapse of the requisite insurance coverages, and Contractor shall promptly advise 
Owner of same. Contractor assumes all liability for its Subcontractors' failure to comply with the insurance 
provisions of these General Conditions. 

1.10 Breach of Terms and Conditions. Failure to obtain and maintain the required insurance shall 
constitute a material breach of contract for which Owner will have all rights and remedies set forth herein, including 
but not limited to, those set forth in Section 1.6 of these General Conditions. and Conuactor will be liable for any 
and a11 cosls, liabilities, damages, and penalties (including attorneys' fees, court costs, and settlement expenses) 
resulting to Owner from such breach, unIess a written waiver of the specific insurance requirement is provided to 
Contractor by Owner, 

1.11 Non-Waiver. Failure of Contractor to provide insurance as herein required or failure of Owner to 
require evidence of insurance or to notify Contractor of any breach by Contractor of the requirements of this Article 
shall not be deemed to be a waiver by Owner of any of the terms of these General Conditions, nor shall they be 
deemed to be a waiver of the obligation of Contractor to defend, indemnify, and hold harmless Owner as required 
herein. The obligation to procure and maintain any insurance required is a separate responsibility of Contractor and 
independent of the duty to furnish a copy or certificate of such insurance policies. 

1.12 Contractor's Commencement of Work Without Insurance. Commencement of Work without 
the required certificates of insurance, or without compliance with any other provision of these General Conditions, 
shall not constitute a waiver by Owner of any rights in these General Conditions. 

1.13 Accident Report. Contractor shall furnish Owner with copies of any accident reports sent to 
Contractor's insurance carriers covering accidents occurring in connection with or as a result of the performance of 
the Work under the Contract Documents or its receipt or notice of any claim by a third party, or any occurrence that 
might give rise to such a claim. 

1.14 Contractor Obligations Not Limited. None of the requirements contained herein as to types, 
limits, or Owner's approval of insurance coverage to be maintained by Contractor are intended to and shall not in 
any manner limit, qualify, or quantify the liabilities and obligations assumed by Contractor under these General 
Conditions, any other agreement with Owner, or otherwise provided by law. 

(Table deleted)(Paragraphs deleted)(Paragraph deleted) 
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