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GENERAL. CONDlTIONS 

ARTICLE 1-DEFINlTIONS 

1.01 Defied Temu 

A Wherever used in t h e  General Conditions or 
in the other Contract Documents the following terms 
have the meanings indicated which are applicable to 
both the singular and plural thereok 

1. Addendu-Written or graphic instruments 
issued prior to the opening of Proposals which 
clarify, correct or change the Request b r  Proposals 
or the Contract Documents. 

2. Agreement-The written contract between 
OWNER and DESIGNBUILDER covering the 
Work; other Contract Documents are attached to 
the Agreement and made a part thereof as provided 
therein. 

3. Applicufwn far PaymenI-The form which is 
to be used by DESIGNBUILDER in requesting 
progress or final payments and which is to be 
acmmpaniedby such supporting documentation as 
is required by the Contract Documents. 

4. Asbestos-Any material that contains more 
than one percent asbestos and is friable or is 
releasing asbestos fibers into the air above current 
action ievek established by the United States 
Occupational Safety and Health Administralion. 

5. BonubPerformance and payment bonds 
and other instruments of security. 

6. Cach Flow Prajecfion-A schednk prepared 
by DESIGN/BUILDER estimating that portion of 
the Contract Price to be due during each month of 
performance. 

7. Chunge Order-A written order which is 
signed by DESIGNBUILDER and OWNER 
which authorizesan addition, deletion or revisionin 
the Work, or an adjustment in the Contract Price 

or the Contract Times, issued bo or after the 
Effaaive Date of the Agreement. 

8. Conceprunl Docummts--The drawings and 
specifications andlor other graphic or .  wrinen 
materials, criteria. and information concerning 
OWNER'S requirements for the  Project, such as 
.design objectives and constraints, space, capacity 
and performance requirements, . flexibility and 
expandability,including those items enumerated in 
the Request for Proposals which show or describe 
the character and 'mpe  of, or relate to, the Work 
to be performed or furnished and which have been 
prepared by o r  for OWNER. 

9. Consrtucfian-Tne performing or furnishing 
of labor, thc furnishing and incorporating of 
materials and equipment into the Work and the 
furnishing of services (other than Design 
Professional Services) and documents, all as 
required by the Contract Documents. 

10. Consrnrcrian Subugreemenf-A written 
agreement between DESIGNBUILDER and a 
construction contractor for provision of 
Construction. 

11. Canrrucr Dacurnenu--The Agreement, the 
Conceptual Documents, Addenda (which pertain.to 
the Contract Documents), DESIGNBUILDER'S 
Proposal, t h e  Notice to Procee'd, the Bonds, these 
GeneralConditions,the Supplementary Conditions, 
the Specifications and the Drawins together with 
.all Work Change Directives, Change Orders, 
Wniten Amendment$ and Field Orders, issued on 
or after the EffectiveDale of the Agieement The 
Contract Documents also include those documents 
sp&k.ally identified by the OWNER in the 
Request for Proposals. 

12. Conrrucr PricP-The moneys payable by 
OWNER to DESIGNBUILDERfor completion of 
the Work in auordance with the Contract 
Documents. 
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13. C0n:ract Timer-Tke numbers of dayror 
the dates stated in the Agreemenf (i) to achieve 
Substantial Completion, and (ii) to mmplete the 
Work'so that it is ready for final payment in 
accordance with paragraph 13.08.A. 

14. defec:ivc-An adjective which when 
m o d i n g  the term Codstructiqn refers to 
Consiruction that is nnsatisfactory, faulty or 
deficient, in that it docs not &form to the 
Contract Documents, or does not meet the 
requirementsol any. inspection, reference standard, 
test or approval referred to in the Contract 
Documents, or has been damaged prior to 
OWNER'S fjnal payment (unless responsibility for 
the',protection thereof has been assumed by 
OWNER at Substantial,Completion). 

15. DESiGNlBUILDER-The individual or 
entity with whom OWNER has entered into the 
Agreement. 

16. Design Subagrcement-Awritten agreement 
between DESIGNBUILDER and a design 
professional for provision of Design Professional - 
Services. 

17. Desian Profesional Services--Services e 
related to-  the preparation of Drawings, 
Specifications, and other design submittalsspecifred 
by the Contract Documents and required to be 
performed by licensed design professionals, as well 
as servicw provided by or for licensed design 
professionals during Biddingh'egotiating, 
Construction, or Operational phases. 

18. Drnwinp-Those portions of the Contract 
Documentspreparedby or for DESIGNIBUILDER 
and approved by OWNER consisting of drawings, 
diagrams, illustrations, schedules and other data 
which show the scope, extent, and character of the 
work. 

19. Effccrivc Due of the &emurr--?he date 
indicated in the Agreement on which it becomes 
elfective, but if no such date is indicated it means 
the date on which the Agreement is signed and 
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delivered by the last of the two parties to sign and 
deliver. 

20. Enpheer-A duly licensed individual or 
. entity designated by DESIQNIBUILDER to 

perform or  furnish specified Design Professional 
Services in connection with the Work. 

21. FieM &der-A written order issued by 
OWNER which orders minor changes.in the Work 
but which does not invoh'e a change in the 
Contract Price or the Contract Ties. 

22. Hazardom Condi:ion-Thc presence at  the 
Site of Asbestos, Hazardous. Waste,. PCB's, 
Petroleum Products or  Radioactive .Materials in 
such quantities or circumstances that there is a 
danger to persons or property. 

23. Hnrnrdovs Wus:e-?he term ' Hazardous 
Waste shall have the meaning provided in Section 
1004 of the Solid Waste Disposal Act (42, USC 
Section 6903). 

24. LawsandReguhtions;LmvsorRegda:ions- 
A n y  and all applicable laws, rules, regulations, 

' ordinances, codes and orders. of any and all 
governmental bodies, ageacies, authorities and 
murts having jurisdiction. 

2.5. Liens--Ckargeq security . interests or 
encumbrances upon real p r o p e q  or personal 
property. 

26, Mileslone--Aprincipalevent specifiedin the 
Contract Documenls relating to an intermediate 
completion date or time prior to Substantial 
Completion of all the Work. 

27. Notice of Award-The written notice by 
OWNER to' the successful proposer stating that 
upon compliance by the successful. proposer with 
the conditions precedent enumerated therein. 
within the time specified, OWNER will sign and 
deliver the Agrsement. 

. .  



28. Nofice to Proceed-Awritten notice given by 
OWNER to bESIGNDUlLDERfixingthe dateon 
which the Contract.Times will commence to .NU 

29. .OWER-The public body. or authodty, 
in.dividua1 o r  e n t i t y  with whom 
DESIGN/BUILDER has entered into the 
Agreement and for whom the Work is to be 
provided. 

30.. O W E F 3  Conrultnnt-An individual or  
entity having a contract with OWNER to fumish 
sewicesas OWNER'S consultantwithrespectto the 
Project and who 'is identified as such in the. 
Supplementary Conditions. 

31. OWNER'S Represenfarive-A person 
designated in writing to act as OWNER'S 
r e p r e s e n t a t i v e  w i t h  r e s p e c t  t o '  
DESIGN/BUILDER's performance of the Work. 
Such person shall 'have complete authority to 
transmit instructions, receive information, interpret 
and define OWNER'S policias, make deasionswith 
respect to performance of the Work, and provide 
such other services as may be agreed upon. . 

3 2  Panid Utikation-Use by OWNER of a 
substantially completed part of the Work for the 
purpose for.which it is intended (or a related 
purpose) prior to Substantial Completion of all the 
Work. 

33. PCBs-Polychlorinated biphenyls 

34. Pctroleum-Petroleum. including crude oil 
or any fraction thereof which is liquid at standard 
conditions of temperameand pressure (60 degrees 
Fahrenheit and 14.7 pounds per %pare inch 
absolute), such as ail, petroleum, fuel oil, oil 
sludge, oil refuse, gasoline, kerosene, and oil mixed 
w-ith other non-Hazardous Wastes and crude oils. 

35. Project-The totalconstructionofwhich tha 
Construction to bc provided under the Contract 
Documents may. be the whole, or a part as 
indicated elsewhere in the Contract Documents. 
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'36. Proposal-The documents submitted by 
DESIGNEIUILDER in response to the Request 
for Proposak setting forth the design concepts, 
proposed prices, and other conditions for the Work 
to be performed 

37. Radioac:ive Moterial-Source, special 
nudear, or byproduct material a s  defined by the 
At& Energy Act of 1954 (42 USC Section 2011 
et Seq.) as amended from time to time. 

38. Requw for Proposals-The document 
prepared by or for OWNER specifying and 
describing OWNER'S objectives and the procedure 
to be foollowed in preparing and submitting a 
Proposal and awarding a contract. 

39. Resident Project Representazwe--The 
authorized representativeof OWNER who may be 
assigned to the Site or any part thereof. 

40. Scheduleof Volues-Aschedulepreparedbj. 
DESIGN/BUILDER and acceptable to OWNER 
indicating that portion of the Contract Price to be 
paid for each major component of the Work. 

41. Site-Landsor otherareasdesignatedin the 
Contract Documents as being furnished by 
OWNER for the performanceof the Construction, 
storage, or access. 

42. SpeciJcotionr-Those portions of the 
Contract Documents prepared by or for 
DESIGNBUILDER and approved by OWNER 
consisting of written technical descriptions of 
materials, equipment, construction systems, 
standards and worhanship as applied to the 
Construction and certain administrative detailj 
applicable thereto. 

43. Subconzractor-An individualor entityother 
than a Supplier or Engineer having a direct 
contract with DESIGN/BUILDER or with any 
other Subcontractor for the performance of a part 
of the Work 

44. Submiftal-A written or graphic document 
prepared by or  for DESIGN/BUILDER which is 



required by the Contract Documents to be 
submitted to OWNER by DESIGNBUILDER. 
Submittals m3y include Drawings, Specifications 
progress schedules, shop drawings, samples, Cash 
Flow Projections, and Schedules of Values. 
Submittals other than Drawings and Specifications 
are not Contract Documents. 

45. Subriantial Complnwn-ne time at which 
the Construction (or a speafied part) has 
progressed to the point where it is sufficiently 
complete.. in accordance with the Contract 
Documents, so that the Construction (or a spdfied 
part) can be utilized for the purposes for which it is 
intended. The terms "substantially complete" and 
"substantially completed" as applied to all or pan  of 
the Construction refer to Substantial Completion 
thereof. 

46. Supplemenray Conditwns-The part of the 
Contract Documents which amends or supplements 
these General Conditions. 

47. Supplier-A manufacturer, fabricator, 
supplier, distributor, materialman or vendor having 
a direct contract with DESIGNBUILDER or with 
any Subcontractor to furnish materials or 
equipment to be incorporated in the Work by 
DESIGNBUILDER or any Subcontractor. 

48. Unit Price Work-Work to be paid for on 
the basis of unit prices. 

49. Work-Theentirecompletedcomtruction or 
the various separately identifiable parts thereof 
required to be performed or  furnished under the 
Contract Documents. Work includes and is the 
result of performing or  furnishing Dw'gn 
Professional Services and Construction requiredby 
the Contract Documenls. 

50. Work Chunge DLectivc--A written directive 
to DESIGNBUILDER, issued on or  after the 
EffecIive Date of the Agreement and signed by 
OWNER ordering an addition, deletion or revision 
in the Work. or responding to differing site 
conditions under wbich the Work is to be 
performed as provided in paragraph 4.02 or to 

emergencies under paragraph 6.15. A Work 
Change Directive will not change the. Contract 
Price or the Cantract Times, but is evidence that 
the parties expect 'that the change directed or 
documented by a Work Change Directive will be 
incorporated in a sub;sequently issned Change 
Order fobwing negotiationsby the parties asto its 
effect, if any, on the h i t r a c t  Price 'or Contract 
Ties. .  

51. Wnffen Amendment-A written amendment 
of the Contract Documents, signed by OWNER 
and DESIGNDUILDER on or  after the Effective 
Date of the Agreement and normally dealing with 
the nonengineering of nontechnical rather than 
stricfly design or construction-retatedaspects bf the 
Contract Documents. 

ARTICLE 2-PRELIMINARY hf4'ITER.S 

2.01 DelbeIy of Bonds 

k When DESIGNBLJILDER delivers the 
e x e c u t e d  A g r e e m e n t s  t o  O W N E R ,  
DESIGNBUILDER shall also deliver lo O W R  
such Bonds as DESIGN/ BUILDER may be required 
to furnish in accordance with paragraph5.OlA. 

2M Commencement 01 Contract Emu; Noticc IO 
Proceed 

k The Contract Times will commence to N U  On 
the thirtieth day after the Effective Date of the 
Agreement, or, if a Notice to Proceed is given, on the 
day indicated in the Notice to Proceed. A Notice to 
Proceed may be given at any time within thirty days 
afterthe EffectiveDateoEthe Agreement. In no event 
will the Contract Times commence to run later than 
the ninetieth day after the last day for receipt of the 
Proposal or thethirtieth day after the EffectiveDateof 
the Agreement, whichever date is earlier. 
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2.03 Starting the Work 

A. DESIGNPUILDER shall start to perfom the 
WorkonthedatewhentheCoutractT~escommence 
to run. 

2.04 Before Starling CorrrlntcIwn 

A. DESIGNfBUILDERshall submit the following 
far review within ien days after commencement of the 
Contract Tim. 

1. A preliminary progress schedule indicating 
the times (numbers of days or dates) for starting 
and completing the various stages of the Work 
including each Milestone specified in the Contract 
Documents; 

2. A preliminary schedule of required 
Submittals and the times for submitting, reviewing 
and processing each Submittal; 

3. A preliminary Schedule of Values for all of 
ibe Work which will include quantitiesandprioes of 
items awegating the Contraet Price and Win 
subdivide the Work into component parts in 
sufficient detail to sem as the basis for progress 
payments during performance of the Work Such 
prices w i H  include a pro rata amount of overhead 
and profit applicable to each item of Work; and 

4. A preliminary Cash Flow Projection. 

B. B e f o r e  a n y  W o r k  i s  s t a r t e d ,  
DESIGNBUILDER and OWNER shall each deliver 
to the other, with copies to each additional insured 
identifiedin the Supplementq Cdnditions, certificates 
of insurance (and other evidence of insurance which 
either of them or any additional insured may 
reasonably request) which DESIGNBUILDER and 
OWNER respectively are required to purchase and 
maintain in accordance with paragraphs5.02.A, 5.04.A 
and 5.04.8 

2.05 Inuid Conference 

A. Within twenty days after the Contract Times 
start to run a conference attended by OWNER and 

DESIGN/$UILDER and others as appropriatewill be 
held to establish a working understanding among the 
parties as la the Work and to discuss the design 
concepts, schedules referred io in paragraph 2.049 
procedures for handling Submittals, processing 
Applications for Payment, maintaining required 
records,items requiredpursuapt to paragraph 8.01A.5 
and other matters. 

2.06 In;ti.lly Acceptable Scheduks 

A. At least ten days beforesubmission of the first 
Applicatiod for Payment a eoaferepce- attended by 
DESIGNBUILDER, OWNER and others as 
appropriate will be held to review for acceptability the 
schedules submitted in accordance with paragraph 
2.04.A. DESIGNBUILDER shall have an additional 
ten days to make corrections and adjustmenls and lo 
complete &d resubmit the schedules., No progress 
payment shall be made to ' DESIGNiBUILDER until 
the schedules are submitted to and acceptable to 
OWNER as provided below.'Thc progress schedule 
will be acceptable to O m R  as providing an orderly 
progression ,of the Work to mmpletion within any 
specifiedhliledones and the Contract Tirny.but such 
acceptance 'bill neither impose on OWNER 
responsibility for the sequencing, scheduling or 
progress of the Work nor interfere with or relieve 
DESIGNBUILDER from DESIGNfBUILDER's full 
responsibility therefor. The format and struciure of 
the progress. schedule will be as sei forth in the 
Contract Documents. OWNER'S acceptance shall not 
be deemed to c o n f i p  that the schedule is a reasonable 
plan far performing the Work. DESIGNBUILDER'S 
schedule of Submittals will be acceptable to OWNER 
as providing a workable arrangemeni for reviewing and 
p r o c e s  s in  g r e  q u i r e d '  S u b m i l  t a 1 s . 
DESIGN~BUILDER'S Schedule of Values and Cash 
Flow Projection will be acceptable to OWNER as IO 
form and substance. 

t h e 
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ARTICLE 3--CONTRACT DOCUMENTS: INTENT, 
AMENDING, REUSE 

3.01 Intent 

A. The Contract Documents comprise the entire 
ageementbehveen OWNER and DESIGNBUILDER 
concerning the Work. The Contract Documents are 
complementary; what is called for by one is as binding 
rn if called for by all. The Contract Documents will be 
construed in accordance with the law of the place of 
the Project. 

B. It is the intent of the Contract Documenu to 
descrik a functionally complete Project (or part 
thercof) to be designed and constructed in accordance 
with the Contract Documents. , b y  Work, materialsor 
equipment that may reasonably be inferred from the 
Contract Documents M from prevailing custom or  
trade usage as beingrequired to produce the inteuded 
resull wi i  be furnished and performed whether or  not 
specifically called for. When words or phrases which 
have a well-known technical or construction industry or 
trade meaning are used to descn’be work materials or 
equipment, such words or phrases shall be interpreted 
in  accordance with that meaning. 

3.02 References 

A. Reference to standards, specifications, manuals or  
codes of m y  technical society, organization or 
association, or to the Laws or Regulationrr of any 
governmental authority, whether such reference bc. 
speUGc or by implication, shall mean the latest 
standard, specification, manual, mde or Laws or 
Regulations in effeect on the iasl day €or receipt of 
Proposals except as may be otherwisespecifically stated 
in the Contract Documents. 

B. Except as otherwise specifically stated in the 
Contract Documents or as may be provided by 
amendment or supplement theretoissuedby one of the 
methods indicated in paragraph 3.03A, the provisions 
of the Contract Documents shall take precedence in 
rembing any conflict. error, ambiguity or discrepancy 
between the provisions of the Contract Documents 
a n d  

1. the provisions of any such ,standard, 
specification,manuaI, code or instruction (whether 
or not specifically inmrporated by referencein the 
Contract Docunients); or 

2. the provisions of any such Laws or 
Regulations applicable to the performance of the 
Work (unless such an interpretation af the 
provisions of the-Contract Documents would rault 
in violation of such Law or Regulation). 

C. No provision of any such standard,specification, 
manual, mdeor instructionshall he effective to change 
the duties and respomiilities of OWNER, 
DFSGN/BUILDER or any of their subcontractors. 
mnsultants. agents, or  employees from lbose set forth 
in the Contract Documents, nor shaUit be effectiveto 
assign to OWNER any duly or authority to superVire 
or direct the hrnishingorpcrformance ofthe Workor 
any duty or authbrity to undertake responsibility 
inconsistent with the provisions ofparagraph 8.02 or 
any other provision of the Contract Documents. 

3.03 Amending nnd Supplementing Contrnct 

. .  

Donrmrnfs . .  

A. The Contract Documents may be amended to 
provide for additions, deletions and revisions in the 
Work or to modify the terms and conditions thereof in 
one or more of the following ways 

1. OWNER’S approval of required Submittals 
(pursuant-to paragraph 6.16.B); 

2. A Work Change Directive; 

3. A Change Order; 

4. A formal Written Amendment; or  

5. A Field Order. 

3.04 Reuse of Documents 

A. AU documents including Drawings and 
Specifications prepared o r  furnished by 
DESIGNBWLDER pursuant to this Agreement arc 
instruments of service in respect of the ProjFct and 
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DESIGNBUILDER shall retain an ownership and 
properly interest therein whether or not the Projecl is 
completed. OWNER may make and retain copies for 
information and reference in connectirm with the use 
and oecupanq of the Project by OWNER and other% 
however, such documents are not intended or 
represeuted to be suitable for reuse by OWNER or 
others on extensions of the Project or on any other 
project. Any reuse without writtcri verification or 
adaptation by DESIGNBUILDER for the speciGc 
purpose intended will be at OWNER'S sole risk and 
without liability o r  legal exposure to 
DESIGNBUILDERand O W E R  shallindemnily and 
hold harmless DESIGNBUILDER, Subcontractors, 
and Engineer from all claims, damages, losses and 
expenses including attorneys' fees arising out of or 
resulting therefrom. Any such verification or 
adaptation will entitle DESIGNBUILDER to further 
compensation at rates to be agreed upon by OWNER 
and DESIGNBUILDER. 

ARTICLE 4-AVAILABILITY OF LANDS; 
DIFFERING SITE CONDITIONS; REFERENCE 
P O m  gAzARDOUS CONDlTIONS 

4.01 Avnilnbility of Lmdr 

A OWNER shall furnish. as indicated in the 
Contract Documents, the lands upon which the 
Construction is to be performed, rightsof-way and 
easements for access thereto, and such other lands 
which are designated f o r  t h e  use of 
DESIGNBUILDER. 

B. Upon reasonable written request, OWNER 
shall furnish DESIGNBUILDER with a correct 
statement of record legal title and legal description of 
the lands upon which the Constrodion is lo be 
performed and OWNER'sinterest therein asnecessary 
for giving notice of or filing a mechanic's lien against 
such lands in accordance with applicable Laws and 
Regulations. OWNER shall identify any bncumbrances 
or restrictions not of general application but 
specifically related to use of lands so furnished with 
which DESIGNBUILDER wii have to comply in 
performing the Work Ensements for permanent 

structures or permanent changes in existing facilities 
will be obtained and paid for by OWNER, unless 
othenvise provided in the Contract Documents. If 
DESIGN/BUILDERandOWNER areunable to agree 
on entitlement to or the amount or extent of any 
adjustments in the Contract Price or the Contract 
Times as a result of any delay in OWNER'S furnishing 
these lands, rights-of-way or easements, 
DESIGNfBUILDER may make a d a h  therefor as 
provided in Article 9. 

C DESIGNBUILDER shall ' provide for aU 
additional lands and access thereto that may be 
required for temporary construction facilitiesor storage 
of materials and equipment. 

4.02 Differing Sile Condifbns 

A. DESIGNBUILDER shall promptly, and before 
the conditions are disturbed, give a written notice to 
OWNER of (i) subsurface or latent physical conditions 
at the'Site which differ materially from thoseindi&ted 
in the Cantract Documents, or (ii) unknown physical 
conditions at  the Site, of an unusual. nature, which 
differ materiallyfrom those ordinzjrilyenwuntered and 
generally recognized as inhering in 'work of the 
character called for by the Contract Documents. 

B. OWNER will investigate the site conditions 
promptly after receiving the notice. If the conditions 
do materially so differ and cause an increase or 
decrease in the DESIGNBUILDER'S wst of, or the 
time required for, performing any part of the Work, 
whether or  not changed a result of the conditions, 
an equitable adjustment shall be .made under this 
clause and the Contract Price or  Ties: modified in 
writing by Change Order in accordance with Article 9. 

C. NO request by DESIGNBUILDER for an 
equitable adjustment under paragraph 4.02 shall be 
allowed unless DESIGNRUILDER has given the 
written notice required; provided that the time 
prescribed in 9.02.A for giving written notice may be 
exteuded by OWNER. 
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4.03 Reference Points 

A. DESIGNfdUILDER shall be responn%le for 
laying out the construction and shall protect and 
preserve the reference points established by OWNER 
pursuant to paragraph 8.0lA6.e and s h d  make no 
changes or relocations without the prior m'tten 
approval of OWNER. DESIGNBUILDER s h d  
report to OWNER whenever any reference point or 
property monument is lost or dmroyed or requires 
relocation because of necessary changes in grades or 
locations, and shall be rqonsible for the accurate 
replacement or relocation of such reference p i n t s  or  
property monuments by professionally qualified 
personnel. 

4.04 H d m s  Conditwns 

k OWNER will be responsible for any Hazardous 
Condition enmuatered at the Site which was not 
identifiedin the Contract Documents to be within the 
scope of the Work. OWNER shall not be responsible 
for materials creating a Hazardous Condition brought 
to the Site by DESIGN/BUILDER, Subcontractors, 
Suppl ie rs  o r  anyone  e l se  f o r  whom 
DESIGNBUILDER is responsible. 

B. DESIGNBUILDER and any affected 
Subcontractor shall immediately ( i )  stop all 
Construction in connection with such Hazardous 
Condition and in any area affected thereby (except in 
an emergency as requiredby paragraph 6.15), and (ii) 
notify OWNER (and thereafterconfirmsuch noticcin 
writing). OWNER shall promptly determine the 
necessity of retaining a qualified expert to evaluate 
such Hazardous Condition or  take corrective action, if 
any. DESIGNBUILDER shall not be required to 
resume Construction in connection with such 
Hazardous Conditionor in any such affectedareauntil 
after OWNER has obtained any required permits 
related therelo and delivered lo DESIGNBUILDER 
special mitten notice (i) specifying that such 
Hazardous Condition and any affected area is or has 
been renderedsafe for the resumption of Consm@ion, 
or (ii) specifying any special conditions under which 
such Construction maybe resumed safely. If OWNER 
and DESIGNBUILDER cannot agree as to 
entitlement to or the amount or extent of an 

adjustment, if any, in Contract Price or Contract Times 
as a result of such Construction stoppage or such 
special conditions under which Construction is agreed 
by DESIGNfdUILDER to he resumed, either party 
may make a claim therefor as provided in Article 9. 

C If after rcceipi of such special written notice 
DESIGNBUILDER does not agree to resume 
Construction based on a reasonable belief it is unsafe, 
or does not agree to resumesuch Construction under 
such special conditions, then OWNER may order such 
portion of the Work that is related to such Hazardous 
Candition or in such affected area to be dektcd from 
the Work. If OWNER and DESIGNlBUILDER 
cannot agree as to entitlement t o  or the amount or 
extent of an adjustment, if any, in Contract Price or 
Contract Tmes as a rcsult of deleting mch portion of 
the Work, tben either party may make a claim therefor 
as provided in Article 9. OWNER may have such 
deletedportion of the Work performed by OWNER'S 
own forces or others in accnrdance with Article 7. 

D.To the fullest extent permitted by Laws and 
Regolations, OWNER shaU indemniEy and hold 
harmless DESIGNBUILDER, Subcontractors, 
Suppliers, Engineers and the officers, directors, 
employees, agents, other consultants and 
subcontractors of each and any of them from and 
against all claims, costs, losses and damages (inchding 
but not limited to all fees and charges of engineers, 
architects, attorneys and other professionals and all 
court or arbitration or other dispute resolution costs) 
arising out of or resulting from such Hazardous 
Condition, qrovided that (3 any such claim, cost, 10s 
or damage IS attributable to bodily injury. sickness, 
disease or death, or to injury to or destruction Of 
tangible property (other than completed Construction 
Services), including the loss of use resulting therefrom, 
and (ii) nothing in this paragraph 4.04.D shsu obligate 
OWNER to indemnify any individual or entity from 
and against the consequences of that individual's or 
entity's own negligence or willful misconduct. 

E. The provisions of paragraph 4.02 arc not 
intended to apply to materials uncovered or revealed 
at the Site which are  or could be a Hazardous 
Condition when such materials are identified in the 
Supplementary Conditions. 



ARTICLE 5-BONDS AND INSURANCE 

5.01 Pefommnce, Puymenf and Other Bon& 

A. DESIGN/BUILDERshaULumishperformance 
and payment Bonds, each in an amount a t  least equal 
to the Contract Price as security for the faithful 
performanceand payment of aUDESIGNBUILDER'S 
obligations to furnish, prwide and pay for ConsIruclion 
and related materials under tbe Contract Documents. 
These Bonds shall remain in effect a t  least until one 
year after the dale when final payment becomes due, 
except as provided otherwise by Laws or Regulations 
or by the Contract Documents. DESIGN/BUILDER 
shall also furnish such other Bonds as are requiredby 
the Supplementary Conditions. AIlBondsshall be in 
the form prescriied by the Contract Documents except 
as provided othenvise by Laws or Regulations, and 
shall he executed by such sureties as are named in the 
current list of "Companies Holding Certificates of 
Authority as Acceptable Sureties on Federal Bonds 
and as Acceptable Reinsuring Companies' as published 
in Circular 570 (amended) by the Audit Staff, Bureau 
of Government Financial Operations, U.S Treasury 
Department. All Bonds signed by an agent must be 
accompanied by a certified copy of such agent's 
authority to act. 

B. If the surety on any Bond furnished by 
DESIGNBUILDER is declared a bankrupt or 
becomes insolvent or its right to do business is 
terminated in any state where any part of the Project 
is located or it ceases to meet the requirements of 
paragraph S.Ol.A, DESIGN/BUILDER shall within 
thirty days thereafter substitute another Bond and 
surety meeting the requirementsof paragraphs 5.01.A 
and 5.09. 

5.02 DESICNIBUILDER'S Liability Insurance 

A DESIGN/BUILDER shall purchase and 
maintain such Comprehcmiveor Commercial General 
Liability (subject to customary exclusions in respect uf 
professional liability), Autdmobile Liability and 
Worker's Compensationinsurance as is appropriate for 
the Work being performed and furnished and as will 
provide protection from claims sel forth below which 

may arise out of or result from DESIGNBUILDER's 
performance and furnishing of the Work and 
DESIGN/BUILDER's other obligations nuder the 
Contract-Documents, whether it is to be performed or 
furnished by DESIGN/BUILDER, any Subcontractor 
or Supplier, or by anyone directly or indirurtiy 
employed by any of them to perfonn or furnish any of 
the Work, or by anyone for whose acts any of them 
may be liable: 

1. Claims under workers' compensation, 
disability benefits and other similar employee 
benefit acts; 

2. Claims for damages because of bodily 
injury, occupational sickness or disease, or death of 
DESIGNBUILDER'S employees; 

3. Claims for damages because of bodily 
injury, sickness or disease, or death of any person 
other than DESIGNBUILDER's employees, 

4. Claims for damages insured by customary 
personal injury liability coverage which are 
sustained (i) by any perron as a result of an offense 
directly or indirectly related to the employment of 
such person by DESIGNBUILDER, or (ii) by any 
other person for any other reason; 

5. Claims for damages, other than to the 
Work itsel€, because of injury to or destruction of 
tangible properly wherever located, including loss 
of use resulting therefrom, and 

6. Claimsfor damagesbecauseof bodilf injury 
or dearh of any person or propem damage arising 
out of the ownership, maintenance or use of any 
motor vehicle. 

B. Thepoliciesof inrurancerequiredby paragraph 
5.02.A shak 

1. With respect to insurance required by 
paragraphs 5.02.A.3 through 5.02.A.6 inclusive, 
include as additional insureds OWNER and 
OWNER'S Consultants and any other persons or 
entitiesindicated in the Supplementary Condilions, 
all of whom shall be listed as addilional insureds, 
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andindude coveragefcf the respectiveofficers and 
employees of all such additional insureds; 

2.: .Indude at least the specific coverages and 
be written for not I c s  than the limits .of liability 
pmvided in the Supplementaly Conditions or 
required by Lsws 01 Reguhtioas, whichever is 
greater, 

3. Include compieted operations insurance; 

4. Include contractual liability insurance 
covering DESIGN/BUILDER's indemnity 
obligations under paragraphs 6.06,6.10 and 6.19; 

5. Contain a provision,or endowment that 
the coverage afforded will not be cancelled, 
materially changed or renewal refused until at least 
30 days prior wntten notice has been given to 
OWNER and each other additional insured 
indicatedin the Supplementary Conditionsto whom 
a certificate of insurance has been issued (and the 
certiticates of. insurance furnished by the 
D E S I G N B W E R  pursuant to paragraph 5.09.B 
will PO prddc):  

6. Remain in effect at least until final 
payment and at all times thereafter when 
DESIGNBUILDER may be correctins removine 

0 
or replacing defecrivc C&struction in accordance 
with paragraphs 12.06 and 12.07; and 

7. With respect to completed operations 
insurance, and any other insurance coveragewritten 
on a claims-made basis, remainin effect for at least 
two years after f inal  payment (and 
DESIGN/BUILDER shall furnish OWNER and 
each other additional insured indicated in the 
Supplementary Conditions to whom a certificate of 
insurance has been issued evidence satisfactory to 
OWNER and any such additional insured of 
continuation of such insurance at final payment and 
one year thereafter). 

5.03 OFWER's LinLdiw Insurance 

A. In addition to the insurance required to be 
provided by DESIGNBUILDER under paragraph 

5.02, OWNER, at OWNER's option, may purchase 
and maintain at OWNER'S expense OWNER's own 
liability insurance as will protect OWNER against 
clatms whi& may arise from operation.. under the 
Contract Documents. 

5.04 Propeq Insurance 

A. Unlessothetwiseprovidedin theSupplcmeutary 
Conditions; OWNER shall purchase and maintain 
property inserance upon the Construction at th? Site 
in the amount of the full replacement cost thereof 
(subject to such deductible amounts as may be 
provided in the Supplementary Conditions or required 
by Laws and Regulatious). This insurance will: 

1. Indude' the ,interests of OWNER, 
DESIGNBUILDER, Subcontractors, and any 
other persov or entitics indicated in the 
Supplementary Conditions, . each of whom is 
deemed to have an insurable interest and shall be 
listed as an insured or additional insured; 

2. Be written on a.BuiIdcr'p Risk "all-risk".or 
open penior speaalu.usesof losspoljrformthat 
shall at least includci&ranca for physical loss &d 
darirage .to the Construction, t.emporary buildings 
falsework aud all materials and equipment in 
transit, and shall insure against at least the 
following perils or causes of loss: fire, lightnink 
extended&erage, theft, vandalism and maliQaus 
mkchief, earthquake, collapse, ' debris removal 
demolition occaiionedby enforcement of Laws and 
Regulations, water damage, and such other perils 
or ~auses &.loa as may'be specificaw required by 
the Supplementary Conditions; 

3. Include expenses incurred in the repair or 
replacement of any insured property (including but 
not limited to fees and charges of engineers a d  
architects); 

4. Cover materials and equipment stored at 
the Site or at another location that was agieed to 
in writing by OWNER prior to being inwaorated 
in the Conslruction, provided that such materials 
and equipment. have been induded in .an 
Application for Payment approved by 0-R; 

.. 
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5. Be maintainedin effect until final payment 
is made u n l w  otherwise agreed to in writing by 
OWNER-and DESIGNBWILDERwith thirty days 
written notice to each other additional insured to 
whom a certificate of insurance has been issued; 
and 

6. Allow partial utilization in accordance with 
paragraph 5.0&. 

B. OWNER shall purchase and maintain such 
boiler and machinery insurance or  additional property 
insurance a s  may be required by the Supplementary 
Conditionsor Laws and Regulationswhich willinclude 
the interests of OWNER, DESIGNBUILDER, 
SubcontractOK, and any other individuals or entities 
indicated in the Supplementary Conditions, each of 
whom is deemed to have an insurable interest and shall 
be listed as an insured or additional insured. 

C. AU the policies of insurance (and the 
certificates or other evidence thereof) required to be 
purchased and maintained by OWNER in accordance 
with paragraph 5.04 will contain a provision o r  
endorsement that the mveragc A r d e d  will not be 
cancelled or materially changed or renewal refused 
until at lean 30 days' prior written notice has been 
given to DESIGNBUILDER and to each other 
additional insured lo whom a certificate of insurance 
has been issued and will contain waiver provisions in 
accordance with paragraph 5.05-4. 

D. OWNER shall not be responsible for 
purchasing and maintaining any properiy insurance to 
protect the interests of DESIGNBUILDER, 
Subcontractors, Suppliers, Engineers or others in the 
Work to the exlent of any deductible amounts that are 
identified in the Supplementary Conditions. The risk 
of loss within such identified deductible amount, will 
be borne by DESIGNBUILDER, Subcontractor or  
others suffering any such loss and if any of them wishes 
property insurance coverage within the limits of such 
amounts, each may purchase and maintain it at the 
purchaser's own expense. 

E. If DESIGNIBUILDER requests in writing that 
other special insurance be included in the property 
insurance policies provided under paragraph 5.04, 
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OWNER shall, if possible, include such insurance, and 
t h e  cost  thereof  will b e  charged t o  
DESIGNBUILDER by appropriate Change Order or 
Written Amendment. Prior to commencement of the 
Work at the Site, OWNER shall in writing advise 
DESIGNBUILDER whether or not such other 
insurance has been procured by OWNER. 

s.05 waiver of Righrr 

A. OWNER and DESIGNBUILDER intend that 
all polides purchased in accordance with paragraph 
5.04 will protect OWNER DESIGNBUILDER, 
Engineers, Subcontractors, and all other individuals or 
entities indicated in the Supplementary Conditions IO 
be listed as insureds o r  additional insureds in such 
policies and will provide primary coverage for all losses 
and damages caused by the perils or  causes of loss 
covered thereby. All such policies shall contain 
provisionsto the effect that in the event of payment of 
any loss or damage the insurers will have no rights of 
remvery against any of the insureds or additional 
i n s u r e d s  t h e r e u n d e r .  O W N E R  a n d  
DESIGNBUILDERwaive all rights against each other 
and their respective officers, directors, employees and 
agents for all losses and damages caused by, arising out 
of or resulting from any of the perils or causes of loss 
covered by such policies and any other property 
insurance applicable to the Work: and, in addition, 
waive all such rights against Subcontractors, Suppliers. 
Engineers and all other individualsor entities indicated 
in the Supplementary Conditions to be listed as 
insureds or additionalinsureds under such policies for 
losses and damages so caused: None of the above 
waivers shall extend to the rights that any party making 
such waiver may have to the proceeds of insurance 
held by OWNER astnsteeor othemisepayableunder 
any policy so issued. In addition, OWNER waives all 
rights against DESIGNBUILDER, Subcontractors, 
Engineers and Suppliers and the officers, directors. 
employees and agents of any of them for business 
interruption.10~~ of useof OWNER'sproperty andany 
other consequential damagescaused by, arising out  of 
or  resulting from any of such insured perils or causes 
of loss or any other peril or cause of loss whether or 
not insured. 



. - !  

5.06 Receipf nnd Applicntwn of Proceeds 

A. Any insured loss under the policies of 
insurance required by paragraph 5.04 will be adjusted 
with OWNER and made payable to OWNER as 
fiduciary for the insureds, as thcir interests may 
appear, subject to the requirements of any applicable 
mortgage clause and of paragraph S.06.B. OWNER 
shall deposit in  a separate account any money so 
received, and shall distributeit in acmrdancewith such 
agreement as the parties in interest may reach. If no 
other special agreement is reached the damaged Work 
shall be repaired or  replaced, the moneys sn received 
applied on account thereof and the Work and the cost 
thereof mvered by an appropriate Change Order or  
Written Amendment. 

B. OWNER as fiduciary shall have power to 
adjust and settle any loss with the insurers unless one 
of the parties in interest shall objcct in writingwithin 
fifteen days after the occurrence of loss to O m s  

Contract Documents, such party shall noti@ the other 
party in writing of such failure to purchase prior to 
the start of the Work, or of such failure to maintais 
prior to any change in the required coverage. Without 
prejudice to any other right or remedy, the other party 
may elect to obtain equivalent Bonds or insurance to 
protect such other party’s interests at the expense of 
the party who was supposed to provide such coverage, 
and a change Order 01 Written Amendment shall be 
issued to adjust the Contract Price accordingly. 

5.08 Parfial Ufilizarion--Properfy Insurance 

A. If OWNER finds it necessary to occupy or  use 
a portion or portions of the Workprior to Substantial 
Completion of all the Construction, such use or 
occupancy may be accomplished in acmrdance with 
paragraph 13.06; provided that no such use or 
occupancy shall commence before the insurers 
providing the property insurance have acknowledged 
notice thereof and in writing effected any changes in 

exercise of this power. If such objection he made, 
OWNER as fiduciary shall make settlement with the 

coverage necessitated thereby. The insurers prohding 
the property insurance shall consent by endorsement 

insurers in accordance with such agreement as the 
parties in interest may reach. If no such agreement 
among the parties in interest is reached, OWNER as 
fiduciary shall adjust and setUe the IOU with the 
insurers and, if required in vhiting by any party in 
interest, OWNER as fiduciary shall give bond for the 
proper performance of such duties. 

5.07 

I 

Acceptance of Bondr and Insurance; Option to 
Replace 

A. If either party has any objection to the 
coverage afforded by or  other provisions of the Bonds 

on the policy or policies, but the property insurance 
shall not be cancelled or permitted to lapse on acwunt 
of any such partialuse or occupancy. 

5.09 Licensed Suretiu and Insurers; Certifuates of 
Insumct 

A. All Bonds and insurance required by the 
Contract Documents to be purchased and maintained 
by OWNER or DESIGN/BUII,DER shall be obtained 
from surety or insurance companies that are duly 
licensed or authorized in the jurisdiction in which the 
Project is located to issue Bonds o r  insurance policies 

or insurance required to be pukhased and maintained for i h e  limits and coverages go required. Such surety 
bv the other uarh, in acmrdancewith Article 5 on the and,  insurance. comoanies shall also meet such 

. I  

dasis of their not complying with the Contract 
Documents. the objecting party shall so notify the 
other party in writing within ten days after receipt of 
the cerIificates (or other evidence requested) required 
by paragraph  2.04.B. OWNER a n d  
DESIGNBUILDER shall each provide to the other 
such additional information in respect of insurance 
provided as the other may reasonably request. If 
either party does not purchase or maintain all of the 
Bonds and insurance required of such party by the 
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additional requirements and qualifications as may be 
provided in thc Supplementary Conditions. 

B. DESIGNBUILDER shall deliver to OWNER, 
with copies to each additional insured indicated in the 
Supplementary Conditions, certificates of insurance 
(and other evidence of insurance requested by 
OWNER or any other additional insured) which 
DESIGN/BUILDER is required to purchase and 
maintain in accordance with paragraph 5.02.k 



OWNER shall deliver to DESIGNBUILDER, with 
copies to each additional insured indicated in the 
Supplementary Conditions, certificates of insurance 
(and other evidence of insurance requested by 
DESIGN/BUILDER or any other additional insured) 
which OWNER is required to purchase and maintain 
in accordance with paragraphs 5.04.A and 5.04.B. 

A R T I C L E  6--DESIGN/BUILDER'S 
RESPONSrnItJTBS 

6.01 h i g n  Profeseonal &mikes 

A. Srmdard of C e  DESIGNBUILDER shali 
perform or furnish Design Professional Semces and 
related services in all phases of the project. The 
standard of care for all such services performed or 
furnished under this Agreement will be the care and 
skill ordinarii used by members of the engineering 
profession practicing under similar conditions at the 
same time and locality. 

B. PrelLninay Design Phase: After the Contract 
Times commence to run, DESIGNBUILDER shak 

1. Consult with OWNER to understand 
OWNER'S requirementsfor the Project and review 
available data. 

2. Advise OWNER as to the necessity of 
OWNER'S providing or obtaining from others 
additional reports, data or services of the types 
provided in paragraph 8.01.A.6.a-f and assist 
OWNER in obtaining such reports, data, or 
services. 

3. Identify and analyze requirements of 
governmental authorities having jurisdiction to 
approve the portions of the Project designed or 
specified by DESIGNBUILDER with whom 
consultation is lo be undertaken in conneclion with 
the Projecl. 

4. Obtain such additional geotechriical and 
related information which it deems necessary for 
performance of the Work. 
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5. On the basis of the ConceptualDocuments 
and DESIGNBUILDER'S Proposal, prepare 
preliminary design documents consisting of final 
design criteria, preliminary drawings, outline 
speciflcationr, and written descriptions of the 
Project. 

6. Furnish the preliminary design documents 
to and review them with OWNER within the tirne 
indicated h the schedules d&bed in paragraph 
2.06.A. 

C. FinaIDerign Phase: Afterwrittenacceptanceby 
OWNER of the preliminaxy design phase documents 
DESIGNBUILDER shall: 

1. On the basis of the accepted Preliminaxy 
Design Phase documents, prepare final Drawings 
showing the scope, extent, and character of the 
Conslruction to be performed and furnished by 
DESIGNBUILDER and Specifications (whichwiu 
be prepared, where appropriate, in general 
conformancewith the sixteendivision format of the 
Construction Specifcations Institute). 

2. Provide technicaf criteria, written 
desuiptions and design data required for obtaining 
approvals of such governmentalauthorities as have 
jurisdiction to review or approve the final design of 
the Project, and assist OWNER in consultations 
with appropriate authorities. 

3. Furnish the above documents, Drawings 
and Specifications lo and review them with 
'OWNER within the firm indicatedin the schedules 
described in paragraphs 2.04-4 and 2.Q6.A. 

D. Operationnl Phase: During the Operational- 
Phase, DESIGNBUILDER shall: 

1. Provide assistance in connection with the 
start-up, testing, refining and adjusting of any 
equipment or system. 

, 2. Assist OWNER in training staff to operate 
and maintain the Project. 



3. h i s t  OWNER in developing systems and 
procedures for control of the operation and 
maintenance of and record keeping for the ProjecL 

6.02 Superviswn andSupetintmdcnceof Consimction 

A. DESIGNBUILDER shall supeivise, inspect 
and direct the Canstruction competentlyand efficiently, 
devotingsuch attentionthereto and applyhgsuch ?kills 
and expertise as may be necessary to provide the 
Construction in accordance with the Contract 
Documents. DESIGNBUILDEX shall be solely 
responnble for the means, methods, techniques, 
sequences and procedures employed for the provision 
of Construction. DESIGNBUILDER shall be 
responsible to see that the completed Construction 
complies accurately with the Contract Documents and 
shall keep OWNER advised as to the quality and 
progrw of the Construction. 

B. DESIGNBUILDER shall keep on the Site at 
all times during C O U S ~ N C ~ ~ O ~  a competent resident 
superintendent, who shall not be replaced without 
written notice lo OWNER except under extraordinary 
circumstances. The superintendent will be 
DESIGNBUILDER'S representative at the Site and 
shall have authority to act on behalf of 
DESIGNBUILDER. AU communications to the 
superintendent shall be as binding as if given to 
DESIGNBUILDER. 

6.03 Labor, Mmeriak and Equipment 

A. DESIGNBUILDER shall provide competent, 
suitably qualified personnel to survey and lay out the 
Construction and perform Construction as required by 
the Contract Documents. DESIGNBUILDER shall at 
all times maintain good discipline and order at the 
Site. Except as otherwise required For the safety or 
protection of persons or the Work or property at  the 
Site or adjacent thereto, and except as otherwise 
indicatedin the Contract Documents, all Conslruction 
at the Site shall be performed during regular working 
hours, and DESIGNBUILDER will not permit 
overtime work or the performance of Construction on 
Saturday, Sunday or any legal holiday without 
OWNER'S written consent, which will not be 
UnreasDnably withheld. 

B. Unless olhenvise specified in the Contract 
Documents, DESIGN/BUILDER shall furnish or cause 
to be furnished and assume full responsibility for 
materials, equipment, labor, transportation, 
construction equipment and machinery, took, 
appliances, fuel, power, light, heat, telephone, water, 
sanitary facilities, temparaxy facilities and all other 
facilities and incidentak necessary for the furnishin& 
performance, testing, start-up and mmpletion of the 
Work DESIGNBUILDER, in the presence of 
OWNER'S personnel, will direct the checkout of 
utilities and operations of systems and equipment. 

C. AU materials and equipment incorporated into 
the Work shall be of good quality and new, except as 
otherwise provided in the Contract Documents. All 
warranties and guarantees specifically called for by the 
Contract Documents shall expressly run to the benefit 
of OWNER. If required by OWNER, 
DESIGNBUILDER shau-fufurnish satisfactory evidence 
(including reportsof requiredtests) as to the kind and 
quality of materials and equipment. AU materials and 
equipment shall be applied, installed, connected, 
erected, used, cleaned and conditioned in accordance 
with instructions of the applicable SuppliCr, except as 
otherwise provided in the Contract Documents. 

6.04 Progms Schedule 

ADESIGNBUILDER shall adhere to the 
progress schedule established in accordance with 
paragraph 2.06.A as it may be adjusted from time to 
time. 

* 1. DESIGNBUILDER shall submit to 
OWNER for acceptance proposed adjustments in 
the progress schedule that will not change the 
Contract Times (or Milestones). Such adjustments 
will conform generaliy to the progress schedule 
then in effecr 

2. Proposed adjustments in the progress 
schedule that will change the Contract Times (Or 
Milestones) shall be submitted in accordance with 
the requirements of Article 11. Such adjustments 
may only he made by a Change Order or Written 
Amendment. 
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6.05 Concerning Subcontracto~ SuppiierS and Others 

k DESIGNQ3UILDER' shall not employ any 
Subcontractor. Engineer, Supplier or other individual 
or entity against whom OWNER may have reasonable 
objection. DESIGNBUILDER shall not b~ required 
to employ any Subcontractor, Engineer, Supplier or 
other indvidualor entity lo furnish or perform any of 
the Work against whom DESIGNBUILDER has 
reasonable objection. 

B. DESIGN/BUILDER shall be fully responsible 
to OWNER for all acts and omissions of the 
Subcontractors,' Engineers, Suppliers and other 
individuals or entiti? perf0rmin.g or furnishing any of 
the Work under a direct or indirect contract with 
DESIGNBUILDER. Nothing in the Contract 
Documents shall create for the benefit of any such 
Subcontractor. Engineer, Supplier or other individual 
or entity any contractual relationship between OWNER 
and any such Subcontractor, Engineer, Supplier or 
other individual or  entity, nor shall it aeate  any 
obligation on the part of OWNER to pay or to see to 
the payment of any moneys due any such 
Subcontractor; Engineer, Supplier or other individual 
or entity except as may otherwk be required by Laws 
and Regulations. 

C. DESIGN/BUILDERshallbesolely responsible 
for scheduling and coordinating' Subcontractors, 
figineers, Suppliers and other individuals and entities 
performing or furnishing any of the Work under a 
direct or indirect contract with DESIGNBUILDER. 
DESIGNBUILDER shall require all Subcontractors, 
Engineers, Suppliers and such other individuals and 
entities performing or furnishing any of the Work to 
communicate with ihe  OWNER through 
DESIGNBUILDER. 

D. All services periormed or provided to and 
mater ia l  a n d  e q u i p m e n t  s u p p l i e d  t o  
DESIGNBUILDER by a Subcontractor or Supplier 
will be pursuant to an appropriate Design 
Subagreement or Construction Subagreement between ' 
DESIGNBUILDER and the Subantractor. Engineer 
or Supplier which specikally binds the Submutractor, 
Engineer or Supplier lo the applicable terms and 
conditions of the Contract Documents for the benefit 

of OWNER. Whenever any such agreement is with a 
Subcontractor, Engineer or Supplierwho is listed as an 
additional insured on the property insurance pmvided 
in paragraph 5.04.A or 5.04.B, the agreement between 
the DESIGNBUILDER and the Subcontractor, 
Engineer or Supplier will contain provisions whereby 
the Subcontractor, Engineer or  Supplier waives all 
rights against OWNER, DESIGNBUILDER, 
OWNER'S Consultants and all other additional 
insureds for all losses and damages caused by any of 
the perils or causes of.loss covered by such policies and 
any other property .insurance applicable to the Work. 
Jf the insurers on any such polides require separate 
waiver forms to be signed by any Subcontractor, 
Engineer or Supplier, DESIGN/BUILDER will obtain 
the same. 

6.06 Paten2 Fees and Royalties 

A. DESIGN/BUILDER shall pay all license fees 
and royalties and assume all costs incident to the use 
in the performance of the Work or the incorporation 
in the Work of any invention, design, process, product 
or  device which is the subject of patent rights or 
copyrights held by others. If a particular invention, 
design, process, product or device is specified in the 
Conceptual Documents for use in the performance of 
the Construction and if to the actual knowledge of 
OWNER its use is subject to patent rights or 
copyrights calling for the payment of any license fee or 
royalty to others, the existence of such rights shall be 
disclosed by OWNER in the Conceptual Documents. 
To the fullest extent permitted by Laws and 
Regulations, DESIGNBUILDER shall indemnify and 
hold haimless OWNER, from and against all claims, 
cats, losses and damages (including but not limited to 
all fees and charges of engineers, architects, attorneys 
and other professionals and all court or arbitration or 
other dispute resolution msts) arising out of or 
resulting from any infringement of patent rights or 
copyrights incident to the use in the performance of 
the Work or resulting from the incorporation in the 
Work of any invention. design, process, product or 
device not specified in the Conceptual Documents. 
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6.10 Use of Site and Othcr Areas 

A. DESIGNBUILDER shall confine construction 
eqnipment,the storageof materials and equipmentand 
the operations of construction workers to those lands 
and areas permitted by the OWNER and other land 
and areas permitted by Laws and Regulations, rights- 
of-way, permits and easements, and shall not 
unreasonably encumber the premiseswith construction 
equipment or  other materials or equipment. 
D E S I G N B U ~ D E R s h a l l a ~ e f u U r e ~ o n ~ ~ ~ ~ ~ r  
any damage to any such land or area, or to the owner 
or  occupant thereof or of any adjacent land or areas 
resulting from the performance of the Construction. 
Should any claim be made by any such owner or 
occupant because of the performance of the 
Construction, DESIGNlBUILDER shall prohptly 
settlewith such other party by negotiationor otherwise 
resolve the claim by arbitration or otter dispute 
resolution proceeding or at law. DESIGN/BUILDER 
shall, to the fullest extent permitted by Laws and 
Regulations, indemnify and hold harmless OWNER, 
OWNER'S Consultants and anyone directly or 
indirectly employed by any of them from and against 
all claims, costs, losses and damages (indudink but not 
limited to, fees of engineers, architects, attorneys and 
other professionals and court and arbitration or  other 
dispute resolution costs) arising out of or  resulting 
from any daim or action, legalor equitable,brought by 
any such owner or occupant against OWNER, or any 
other party indemnifiedhereunder to the extent caused 
by or based upon DESIGN/BUILDER's performance 
of the Construction. 

B. During the performance of the Construction. 
DESIGNBUILDER shall keep the premises free from 
accumulations of waste materials, rubbish and other 
debris resulting from the Construction. At the 
completion of the Construction DESIGNBUILDER 
shall remove all waste materials, rubbiih and debris 
from and about the premises as well as all tools, 
appliances, construction equipment, temporary 
construction and machinery and surplus materials. 
DESIGN/BUILDER shall leave the Site clean and 
ready for occupancy by OWNER at Substantial 
Completion. DESIGNBUILDER shall restore Io 
original condition all property not designated for 
alteration by the Contract Documents 

6.07 Perm its 

A. Unless otherwise provided in the Contract 
Documents, DESIGN/BUILDER shall directly or 
throughone or more Subcontractorsobtainandpayfor 
all necessary permits and licenses. OWNER shall 
assist DESIGNBUILDER, when necessuy, in 
obta in ing  such p e r m i t s  a n d  l icenses .  
DESIGNBUILDER shall pay all governmental 
charges and inspection fees necessary for the 
prosecution of Ihe constrUction, which are applicable 
on the last day for receipt of Proposals. 
DESIGNBUILDER shall pay all charges of utility 
owners for connections to the Work, and OWNER 
shall pay all charges of such utility owners for capital 
costs related thereto. 

6.08 Laws and R e p h i o m  

A. DESIGNBUILDER shall give all notices and 
comply with all Laws and Reguiations of the place of 
the Project which are applicable to furnishing and 
performance of the Work. Except where othenvise 
expresslyreqnired by applicable Laws and Regulations, 
OWNER shall not be responsible for monitoring 
DESIGN/BUILDER's compliance with any Laws or 
Regulations. 

B. If DESIGN/BUILDER performs any Work 
knowing or having reason to h o w  that it is contrary to 
Laws or Regulations, DESIGNBUILDER shall bear 
all costs arising therefrom 

C. Changesin Laws andRegulationsnot~ownor 
foreseeableon the date of receipt of Proposals having 
an effect on the cost or time of performance may be 
the subject of a claim under Article 9. 

6.09 T m  

A. DESIGNBUILDER shaU pay all sales, 
consumer, use, gross receipts and other similar taxes 
required to be paid by DESIGNBUILDER in 
accordancewith the Laws and Regulationsof the place 
of the Project which are applicable during the 
performance of the Work. 

16 



C. DESIGNBUILDER shallnot load nor permit 
any part of any structure to be ioaded in any maqner 
that will endanger the structure, nor shall DESIGN 
BUILDER subjed any part of the Work or adjacent 
propaly 10 stresses or preYures that wil l  endanger it. 

6.11 Record Documents 

A. DESIGNBUILDER shall maintain in a safe 
place at the Site one record copy of all Drawings, 
Specifications,Addenda,Written~endments,~an~ 
Orders, Field Orders and Wark Change Directives. in 
good order and annotated to show all changes made 
during conslruction. These record documents together 
with all approved Submittals will be available to 
OWNER for reference. Upon mmpletion of- the 
Work, these remrd documents and Submittals, 
including a reproducibfe set of record drawings, will be 
delivered to OWNER. 

6.12 Safety and Protection 

A. ~DESIGNBUILDERshallbesolely responsible. 
for initiating, maintaining and supervising all safely 
precautions and programs in connection with the 
Consiruction. DESIGNIBUXLDER shall take all 
necessary precautions for the safely of, and shall 
provide the necessary protection to prevent damage, 
injury or loss to: 

1. all persons on the Site or who may be 
. -  . .  

affected by the Construction; 

2. aU Work and materials and equipment to 
be incorporated therein, whether in storage on or 
off the Site; and '. 

3.' other properly a t  the Site or adjacent 
thereto. including ' trees. shrubs, lawns;. walks, 
pavements, roadways. structures, utilities and 
underground facilities not designated for removal, 
relocation or replacement in the course of 
construction. 

B. DESIGNlBUILDER shall comply with 
applicable Law and Regulations of any public body 
having jurisdiction for safety of persons or property or  
to protect them from damage, injury or loss; and shall 

erect and maintaip all necessazy safeguards for such 
safetyand protedion. DESIGN/BUILDERshall notify 
owners of adjacent property and of underground 
facilities and utility owners when prosecution of the 
Work may affect them, and shall cooperate with them 
in the protection, removal, relocation and replacement 
of their properly. All damage, injury or loss to any 
property caused, directly or indiredy, in whole or in 
part, by DESIGN/BUILDER, any Subcontractor. 
Supplier or any other individual or entity directly or 
indirectly employed by any of them to perform or 
furnish any of the Work or anyone for whose acts any 
of them may be liable, shall be remedied by 
DESIGNBUILDER. DESIGNBUILDERS duties 
and responsibilitiesfor safety and for protection of the 
construction shall mntinue until such time as all the 
Work is completed and OWNER has issued a notice to 
DESIGN/BUILDER in accordance with paragraph 
13.09 that the Work is acceptable (except as otherwise 
expressly provided in connection with Substantial 
Completion). 

6.13 Snfity Representnrive 

A. DESIGNBUILDER shall designate a qualified 
and experiencedsafelyrepresentativeat the Site whose 
duties and responsibilities shall be the prevention of 
accidents and the maintainingand supervising of safety 
precautions and programs. 

6.14 Hazard Communication Programs 

A. DESIGNBUILDER shaU be responsible for 
coordinating any exchange of material safety data 
sheets or other hazard communication information 
required10 be made available to or exchangedbetween 
or among employers at the. Site in accordance with 
Lam or  Regulations. 

6.15 Emegurcilr 

A. Io emergenciesaffectingthe safely or protection 
of persons or the construction or property at the Site 
or adjacent thereto, DESIGNBUILDER, without 
special instruction or authorization from OWNER, is 
obligated to act IO prevent threatened damage, injury 
or loss. DESIGN/BUILDER shall give OWNER 
prompt written notice if DESIGNBUILDER believes 
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that any significant changes in the Construciion or 
variations from the Contract Documents have been 
caused thereby. If a change in the Contract 
Documents is required because of the action taken by 
DESIGNBUILDER in response to such an 
emergency, a Work Change Directive or Change Order 
will he issued to document the mnsequencw of such 
action. 

6.16 Submitt& 

A. OWNERwillreviewand approve Submittals in 
accordance with the schednk of required Submittals 
accepted by OWNER as required by paragraph 2 0 6 A  
OWNER’S review and approval will be only to 
determine if the items covered by the Submittals will, 
after installationor incorporation in the construction, 
conform to the information given in the Contract 
Documents and he competiblewith the design wncept 
of the completed Project as a functioning whole as 
indicated by the Contract Documents. OWNER’S 
review and approval will not extend to means, 
methods, techniques, sequences or procedures of 
construction (exceptwhere aparticularmeans, method, 
technique, sequence or procedure of ~ ~ n s t ~ c t i ~ n  is 
specificalkj and expressly called for by the Contract 
Documents) or to safeiy precautions or programs 
incident thereto. The review and approval of a 
separate item as such will not indicate approval of the 
assembly in which t h e  item functions. 
DESIGNBUILDER shall make corrections required 
by OWNER, and shall return the required number of 
corrected copies of the required Submittal for review 
and approval DESIGNBUILDER shalldireci specific 
attention in writing to revisions other than the 
corrections called for by OWNER on previous 
Submittals. 

B. OWNER’S review and approval of required 
Submittals shall not reliweDESIGNBUILDER from 
responsibility for any variation from the requirements 
of the ContractDocumentsunlessDESIGN/BUILDER 
has in writing called OWNER’S attention to each such 
variation at the time of submission and OWNER has 
given written approval of each such variation by 
specific written notation thereof incorporated in or 
accompanying the Submittal 

C. Where a Submittal is required by the Contract 
Documents or the final schedule of Submittals 
accepted by OWNER as required by paragraph 2.06.A 
any related Construction provided prior to O W m s  
review and approval of the pertinent Submittalwill be 
at the sole expense and responsibility of 
DESIGNBUILDER. 

6.17 Conrinuingihc Work 

A. DESIGNBUILDER shall carry on the Work 
and adhere to the progress schedule during all disputes 
or disagreements with OWNER. No Work shall be 
delayed or postponed pending resolution of any 
d isputes  o r  disagreements ,  e x c e p t  as  
DESIGN/BUILDER and OWNER may othenvise 
agree in writing. 

6.16 DESIGNIBWWERl’s Genernl Warrnnry and 
Guarmiee 

A. DESIGNBUlLDERwarrants andguaranteesto 
OWNER that all Construclion will be in accordance 
with the Contract Documents and will not be defective. 
DESIGNlBUILDER’s warranty and guarantee 
hereunder excludes defects or damage caused by: 

1. Abuse, modification or  improper 
maintenance or operation by persons other than 
DESIGNBUILDER, Subcontractors or Suppliers; 
or 

2. Normal wear and tear under normal usage. 

B. DESIGN/BUILDER’sobligationtoperfotmand 
complete the Work in accordance with the Contract 
Documents shall be absolute. None of the following 
will constitute an acceptance of Work that is not in 
accordance with the Contract Documents or a release 
of DESIGNBUILDER’S obligation to perform the 
Work in accordance with the Contract Documents: 

1. Obserrations by OWNER: 

2. 
ment; 

?he making of any progress or final pay- 
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3. The issuance of a,certilicate of Substantial 
Completion; 

4. Use or occupanq of the Work or any part 
thereof by OWNER; 

5. Any acceptance by OWNER or any failure 
to do so; 

6. Any review and approval of a Submittal; 

7. Any inspection, test or approval by others; 
or 

8. Any corredion ofdefective Construction by 
OWNER. 

6.19 IndemniJiFnfion 

A. DESIGNBUILDER shall indemnify and hold 
harmless OWNER, OWNER'S officers, directors, 
employees, agents and consultants from and against all 
claims, costs, loses and damages (including but not 
limited 10 all fees and charges of engineers. architects, 
attorneys and other professionals and all court or 
arbitration or other dispute resolution costs) arising 
out of or resulting from the performance of 
Construction, provided that any such claim, cost. loss 
or damage is attniutable lo bodily injury, sickness. 
disease or death. or to injury to or destruction of 
tangible property (other than the Work itseli)), 
including the loss of use resulting therefrom, but only 
to the extent such claim, cost or damage is caused by 
any negligent act or omisdon of DESIGNBUILDER, 
any Subcontractor, Engineer, any Supplier, any 
individual or entity directly or indirectly employed by 
any of them to perform or furnish any of the Work or 
anyone for whose acts any of them may be liable. 

B. In any and all claims against OWNER or any 
of their respective consultants. agents, offices, direc- 
tors or employes by any employee (or the survivor or 
personal representative of such employee) of 
DESIGNBUILDER, any Submn tractor, any Engineer, 
any Supplier, any individual or entity directly or 
indirectly employed by any of them to perform or 
lumish any of the Work or anyone for whose a N  any 
of them may be liable, the indemnification obligation 
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under paragraph 6.19-4 shall not be limited in any way 
by any limitation on the amount or type of damages, 
compensation or benefits payable by or for DESIGN- 
/BUILDER or any such Subcontractor, -Engineer, 
Supplier OT other indMdual or entity under workers' 
compensation ads, disability beneffi acts or other 
employee benefit acts. 

C T h e  indemnification obligations of 
DESIGNBUILDER under paragraph 6.19 shall not 
extend to the liability of OWNER's Consultants, 
officers, directors, employees or agents arising out of 
the preparation or approval of maps, drawings, 
opinions, reports. surveys, designs, 01 specifications. 

ARTICLE 7--OTHER CDNSTRUCTION 

. .  

7.01:. Related Construction at Sire 

A. OWNER may perfom other Work related to 
the Project a t  the Site by OWNERS own forces, or let 
other direct contracts therefor or have other work 
performed by utility owners. If the fact that such other 
work is to be. performed was not noted in '  the 
Conceptual Documents then (i) written notice thereof 
will be given to DESIGNBUILDER prior to starting 
any such otherwork and (ii) DESIGNBUILDER may 
make a daim therefor as provided in Article 9 if 
DESIGNBUILDER believes that such performance 
will involve additional expense lo DESIGNBUILDER 
or requires additional time and the parties are unable 
to agree as to the amount or extent thereof. 

B. DESIGN/BUILDER shall afford each other 
contractor who is a party to such a direct contract,and 
each utility owner (and OWNER, if OWNER is 
performing the additional work with OWNER's 
employees) proper and safe access to the Site and a 
reasoaableopprtunity for the introduction and storage 
of materials and equipment and the execution of such 
other work and shall properly connect and coordinate 
the Construction with theirs. Unless othenvise 
provided in t h e  Cont rac t  Documents ,  
DESIGNBUILDER shall do all cutting, fitting and 
patching of the Work that may be required lo make its 
severalparls come togetherproperly and integratewith 



e -  
such other work. DESIGNBUILDER shall nol 
endanger any work of others by cutting. cxcavatiugor 
otherwise altering their work and will only cut or alter 
their wotk with the written consent of OWNER and 
the others whose work will be affected. The duties and 
responslbilitics of D E S I G N / B W E R  under this 
paragraphare forthebenefitofsuch ntilityownersand 
other contractors to the extent that there are 
comparable provisions for the benefit of DE- 
SIGNBUILDER in said direa conttacts between 
OWNER and such utility owners and o t b  wntrac- 
tors. 

C If the proper executionor results of any part of 
DESIGNBUILDER'S Work depends upon work 
performed or sewices provided by others under thii 
Article 7,DFSIGNIBUILDER shall inspect such other 
work and appropriate instruments of senrice and 
promptly report to OWNER in writing any delays, 
defeN or deficiencies in such other work or swices 
that render it unavailable or unsuitable for the proper 
execution and results of DESIGN/BUILDER's Work. 
DESIGNBUILDER'S failure. so to report wiU 
constitute an acceptance of such other work as fit and 
proper for integration with DESIGN/BULDW's 
Work except for latent or nonapparent defects and 
deficiencies in such other work. 

7.02 Cooniinatwn 

A. If OWNER contracts with others for the 
performance of other work on the Project at the Site, 
the following will be set forth in Supplementary 
Conditions: 

1. The individual or entity who will have 
aulhority and responsibility for coordination of the 
aciivities among the various prime contractors will 
be identified; 

2. The specific matters to be covered by such 
authority and responsibilitywill be itemized;and 

3. The extent of such authority and responsi- 
bilities will be provided. 

B. Unless othewiseprovidedin thesupplementary 
Conditions, OWNER shall have sole authority and 
responsibility in respect of such coordination. 

ARTICLE 8-OWNER'S R E S P O N S I B ~  

a01 General 

A. OWNER shall do the following in a timely 
manner so as not to delay the- services 01 
DESIGNBUILDER. 

1. Designate in writing a person to act as 
OWNER'S Representatjve with respect to the 
senices to be rendered under this Agreement. 

2. Providesuch legalservicesas OWNER may 
requirewith regard to legal issnespertainingto the 
Project induding any that may be raised by 
DESIGNBUILDER. 

\ 

3. I f  r e q u e s t e d  i n  w r i t i n g  by  
DESIGNBUILDER, furnish reasonable evidence 
satisfactory to DESIGN/BUlLDER, that sufficient 
funds are available and committed for the entire 
cost of the Project. Unless such reasonable evi- 
dence is furnished, DESIGNPUILDER is not 
required to wmrnence or continue any Work, or 
may, if such evidence is not presented within a 
reasonable time, stop Work upon 15 days notice lo 
the Owner. 

4. Make payments to DESIGN/BUILDER 
promptly when they are due as provided in para- 
graph 13.04 and 13.09. 

5. Furnish lands and easements as set forth in 
paragraph 4.01.A. 

6. Furnish to DESIGNBUILDER, as re- 
quired for performance of DESIGN/BUILDER's 
Services the following, all of which 
DESIGNPUILDER may use and rely upon in 
performing senices under this Agreement: 

20 



a. Environmental assessment and impact 

b. Property,,bouedary. easernent,right-of- 

c. Property descriptions 

d. Zoning. deed and other land use re- 
strictions. 

statements; 

way, topographic andutility surveys; 

' . e. Engineering surveys to establish-refer- 
ence points for desigq and construc<in which 
in OWNER'S judgment are necessaryto enable 
DESIGNBUILDER to proceed with the 
Work; 

f. Assistance in filing documents required 
to obtain necessary approvals of governmental 
authorities having jurisdictionoverthe Pmjea; 

g. Subsurface data used in preparation of 
the Conceptual Documents. 

7. Review submittals subject to OWNER 
review pursuant to paragraph 6.16.d 

8. Provide information known to or in the 
possession of OWNER relating to the pwencb of 
materials and substances at the site which could 
create a Hazardous Condition. 

B. OWNER'S responsibililies in respect of 
purchasing and maintaining liability and property 
insurance are set forth in paragraphs 5.03.A through 
S.04.E. 

8.02 S c o p e o f O ~ ' s S a f e y a r ~ d H a z n n f o ~ ~  Wane 

A. The OWNER shall not supervisc,.direct or 
have control or authority over, nor be responsible for, 
DESIGN/BUILDER's means, ~ ~ e t h ~ d s ,  techniques, 
sequences or procedures of construction or  the safefy 
precautwns and programs incident thereto. or for any 
failure of DESIGNBUILDER to comply with Laws 
and Regulations applicable to the furnishing or perfor- 
mance of the Work. OWNER will not be respo'nsible 

Responsibilities 

for DESIGNIBUILDER'sfailure to perform or furnish 
the Work m accordancewith the Contract Documents. 

B. OWNER'S responsibility in respect of undis- 
closed kbestos,  P a s ,  Petroleum, Hazardous Waste 
or RadioactiveMaterials unmvered or revealed at the 
Site is set forth in paragraph 4.04. 

8.03 Residen! Project Representation 

A. OWNER inay fnrnish a Resident Project 
Representative ' to observe the ' performance of 
Construction. The duties,. responsibilities and 
Em(tations of authority of any such 'Resident Project 
Representativeand assistants will be as providedin the 
Suppiementary Conditions. 

ARTICLE 9--CBANGES IN THE W O W  CLAIMS 

9.01 General--Righrs and Obligations 

A. Without invalidatingthe Agreement andwithout 
notice to any surely, OWNER may, at any time or 
from time to time, order additions, deletions or 
revisions in the Work within the general scope of the 
contract by a Written Amendment, a Change Order, or 
a Work Change Diredive. Upon receipt of any such 
document, DESIGNBUILDERshalIpromptlyproceed 
with the Work involved which wi i  be performed under 
the applicable provisions of the Contract Documents 
(except as othernix. specifically provided). 

9.02 Notice of Inten; to Make CIaim 

A If OWNER andDESIGN/%UILDERareuaable 
to agree as to the extent, if any, of an'adjustment in 
the Contract Price or  an adjustment of the Conhct  
Times that should be allowed as a result of any order 
of OWNER pursuant to paragraph 9.01.A or other 
occurrence for which the Contract Documents provide 
that such adjustrnent(s) may be made, a claim may be 
made therefor. Written notice of intent to make such 
a claim shall be submitted to the other party promptly 
and in no event more than 30 days after the start of 
the occurrence or event giving rise to the claim. 
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9.03 CIaim Documentalion 

A. Substantiating documentation shall be 
submitted by the claimimg party within 30 days after 
delivery of the notice required by paragraph 9.02.A. 

9.04 Deckion 

A. R e  other party shall render a .decision on the 
claim no more than 30 days after the receipt of the 
substantiating documentation required by paragraph 
9.03.A. This decision will be final and binding unless 
the claiming party gives notice of intention to exercise 
its rights under Article 15 within.30 days of rekipt of 
the decision and exercisessnch rights within 30 days of 
giving the notice of intent. 

9.05 T i e  Limit &ension 

A. The time limits of paragraphs 9.03A and 
9.04A may be extendedby mutual agreement. 

9.06 Exceptions 

A DESIGN/BUILDERshallnoth entitledtoan 
increase in the Contract Price or an extension of the 
Contract Times with respect to any Work performed 
that is not required by the Contract Documents as 
amended, modified and supplemented as provided in 
paragraph 3.03, except in the case of an emergency as 
provided in paragraph 6.15 or in the case of uncovering 
Construction as provided in paragraph 12.04. 

9.07 Eucurion of Chnnge Orders 

A. OWNER and DESIGNBUILDER shall 
execute appropriate Change Orders or Written 
Amendments covering: 

1. changes in the Work which are (i) ordered 
by OWNER pursuant to paragraph 9.01, (ii) 
required because of acceptance of defective 
Constmiion under paragraph 1208 or mneciing 
defective Work under paragraph 12.09 or (iii) 
agreed to by the pariies; and 

2. changes in the Contract Price or Contract 
T i e s  which are agreed to by the parties. 

9.08 Notice IO Suretics 

A. If notice of any change affecting the general. 
scope of the Work or the provisions of the Contract 
Documents (including, hut not limited to, Contract 
Price or Contract Times) is required by the provisions 
of any Bond to be given to a surety, the giving of any 
such notice win be DESIGNiBUILDER'sresponsibili- 
ty, and the amount of each applicable Bond will be 
adjusted accordingly. 

ARTICLE lO--CHANGE OF 03NTR.h PRICE 

10.01 General 

A.'TIe Contract Price constitutes the total com- 
pensation (subject to aUthorized adjustments) payable 
to DESIGN/73UILD~ for performing the Work. 

B. The Contract Price'may only'be changed by a 
Changeorder or by a Written Amendment. Any~daim 
for an adjustment in the Contract F'ricc shall be based 
on written notice delivered by the party making the 
claim to the other party pmmptly in accordance with 
paragraph 9.02.4. 

C The value of a i y  Work covered by a Change 
Order or of my Jaim for an adjustment in the Con- 
tract Price will be determined as follows: 

1. Wherethe Workinvolvediscoveredby unit 
prices contained in the Contract Documents, by 
application of such unit prices to the.quantitiesof 
the items involved; 

2. Where t h t  Work involved is not covered by 
unit prices contained in the Contract Docuinentr, 
by a mutually agreed lump sum (which may include 
an allowance for overhead and profit not necessari- 
ly in acmrdance with paragraph 10.02) or by 
mutually agreed unit prices; 

3. Where the Work involved is not covered by 
unit prices contained in the Contract Documents 
and agreement to a limp sum is not reach6d;under 
paragraph 10.01.C.2,on the basis of the Costtof the 
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Work (determined as provided in paragraph 10.02) 
plus a DESIGNBUILDER'S Fee for overhead and 
profit (determined as provided in paragraph 
10.02.c). 

10.02 Cost of rhe Work 

A. * f s  Include& The term Cost of the Work 
means the sum of all costs necessarily incurred and 
paid by DESIGNBUILDER in the proper perfor- 
mance of the Work. Except as otherwise may be 
agreed to in writing by OWNER, such. costs shall be in 
amounts no higher than those prevailingin the locality 
of the Project. shall include only the following items 
and shall not include any of the msts itemized in 
paragraph 10.02B: 

1. Payroll msts for employees in the direct 
employ of DESIGNBUILDER in the performance 
of the Work.under schedules of job cblassifications 
agreedupon by OWNER andDESIGNBUILDER. 

a. Such employees shall include .without 
limitation superintendents, foremen and .other 
personnel employed full-time at  the- Site. 
Payroll Costs for employees not employed full 
time on the Site shall be apportioned on the 
basis of their time spent on the Site. Payroll 
costs shall indude, but not be limited to, sala- 
ries and wages plus the cost of fringe beneGts 
which shall include social security 
contributions, unemployment, excise and 
payroll taxes, workers' .compensation, health 
and retirement .benefits, bonuses, sick leave, 
vacation and holiday, pay applicable thereto. 
The expensesof performing Work after regular 
working hours, on Saturday, Sunday or legal 
holidays, shaU be included in the above to the 
extent authorized by OWNER. 

b. Such ,employees shall also include 
engineers and engineering technicians pmvid- 
ing Design Professional Services. For purposes 
of  t h k  p a r a g r a p h  10.02.A.1,- 
DESIGNBUILDER shall be entitled to pay. 
ment for such employees an amount equal to 
salary costs times a factor, both as designated 
in the Agreement, for ail services performed or 

furnished by such employees engaged on the, 
Project. 

2. Cost of aU materials and equipment fnr- 
nished and incorporated in the Work, including 
costs of transportation and storage thereof, and 
Suppliers' field services required in connection 
therewith. AU cash discounts shall accrue to 
DESIGNBUILDER unless OWNER deposits 
funds with DESIGNBLIILDER with which to 
make payments, in which case the cash discounts 
shall accrue to OWNER. All trade discounts, 
rebates and refunds and returns from sale of 
surplus materials and equipment shall accrue to 
OWNER, and DESIGNBUILDER shall make 
provisions sa that they may be obtained. 

3. Payments made by DESIGNBUILDER to 
Subcontractors for Work performed or furnished by 
Subcontractors. 

4. Payments made by DESIGNBUILDER to 
Engincers for Design Professional Services provid- 
ed or furnished by Engineels under a Design 
Subagreement. 

5. C o s t s  of special consultants (including but 
not limited to testing Laboratories, suweyors, 
attorneys and acmuntanfs) employed for services 
specifically related to the Work. 

6. Supplemental costs including the following 
items: 

a Theproportionof nectssarytransporta- 
lion, travel and subsistence expenses of DE- 
SIGNIBUILDER's employees incurred in 
discharge of duties connected with the Work 

b. Cost, including transportation and 
maintenance, of all materials, supplies, equip- 
ment, machinery, appliances, office and tempo- 
rary facilities at the Site and hand tools not 
owned by the workers, which are consumed in 
the performance of the Work, and cost less 
market value of such items used but not wn- 
sumed which remain the properly of 
DESIGNBUILDER. 



c. Rentals of all Work equipment and 
machinery and the parts thereof whethcr 
rented from DESIGNBUILDER or others in 
accordancewith rental agreementsapproved by 
OWNER, and the costs of transportation, 
loading, unloading, installation, dismantling 
and removal thereof-allin accordancewith the 
terms of said rental agreements The rental of 
any such equipment, machineIy or parts shall 
cease when the we thereof is no longer neces- 
say for the Work. 

d. Sales. mmumer, use or similar taxes 
related to the Work, and ' for which 
DESIGNBUILDmk liable,imposedbyLaws 
and Regulations. 

e. Deposits lost for causes other than 
negligence of DESIGNBUILDER. any 
Suentractor or anyone directly or indirectly 
employed by any of them or for whose acts any 
of them may be liable, and royalty payments 
and fees for permits and licenses. 

f. Lasses, damages and related expenses 
caused by damage to the Work not compensat- 
ed by insurance or otherwise, sustained by 
DESIGNBUILDER in connection with the 
furnishing and performance of the Work pro- 
vided they have resulted from causes other 
than the negligence of DESIGNBUILDER, 
any Subcontractor, or anyone directly or 
indirectly employed by any of them or for 
whose acts any of them may be liable. Such 
losses shall include settlements made with the 
written consent and approval of OWNER. No 
such losses, damages and expenses shall be 
included in the Cost of the Work for the 
purpose of determining DESIGN/BUILDER'a 
fee. If, however, any such loss or damage 
requires rework and DESIGNBUILDER is 
placed in charge thereof, DESIGNBUILDER 
shall be paid for servicesa fee proportionate to 
that stated in paragraph 10.02.C. 

g. The cost of utilities. fuel and sanitary 
facilities at the Site. 

h. Minor expenses such as telegram, long 
distance telephone calls, telephone service a t  
the Site, wpressagehnd similar petty cash items 
in connection with the Work. 

i. Cost of premiums for an Bonds and 
insurance DESIGNBUILDER is required by 
the Contract Documenls to purchase and 
maintain. 

B. Costs bldd The term Cost of the Work 
shall not include any of the following 

1. Payroll CON and other compensation of 
DESIGNBUILDER'S officer$ executives. prind- 
pals (of partnerships and sole proprietorships), 
general managers, engineers, architects, estimators, 
attorneys, auditors, accountants, purchasing and 
contracting agents, expediters, timekeepers clerks 
and o t h e r  personnel  employed  by 
DESIGNBUILDER whelhcr at the Site or in 
DESIGNBUILDERS principal oI'a branch office 
for general administration of the Work and not 
specifically included in the agreedupon schedule of 
job classitications referred to in paragraph 
10.02.A.l -- all of which are lo be considered 
administrative costs covered by the 
DESIGNBUILDER'S fee. 

2. EXP~USU Of DESIGNBUILDER'S pMd- 
pal  and branch offices o ther  than 
DESIGN/BUIL.DEI('s office a t  the Site. 

3. Any part of DESIGNBUILDER'S &pita1 
e x p e n s e s ,  i n c l u d i n g  i n t e r e s t  o n  
DESIGNBUILDER'S capital employed for the 
Work and charges against DESIGNBUILDER for 
delinquent payments 

4. Costs due to lbe negligence of 
DESIGNBUILDER, any Subcontractor, or anyone 
directly or indued@ employed by any of them or 
for whose acts any of them maybe liable, including 
but not limitedto, the correction of &~ecIiwe Work, 
disposal of materials or equipment Wrongly sup- 
plied and making good any damage to property. 
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5. Other overhead or general expensecosts of 
any kind and the costs of any item not specifically 
and expresiy included in paragraph 10.02. 

C. F e  The DESIGNBUILDER'S fee aUowed to 
DESIGN/BUILDER for overhead and profit on 
Change Orders priced by paragraph 10.01.C.3 shall be 
determined as follows: 

1. A mutnalljJ acceptable fixed fee; or 

2. If a Eued fee is not agreed upon, then a fee 
based on the following percentages of the various 
portions of the Cost of the Work: 

a. For costs incurred under paragraphs 
. 1O.OZA.1, A.2, A.5 and A.6 the 

DESIGNBUILDER'S fee shall he 15 percent; 

b. For costs incurred under paragraph 
10.02.A.3 a n d  10.02.A.4,  t h e  
DESIGN/BUU.DER's€ce shallbe fivepercent; 

c. Where one or more tiers of subcon- 
tracts are on the basis of Cost of the Work 
plus a fee and no k e d  fee is agreedupon, the 
intent of paragraphs 10.02.A.l. 10.M.A.2 and 
10.02.A3 is that the Subcontractor who 
actually performs or furnishes Work, at 
whatever tier, will be paid a fee of 15 percent 
of the costs incurred by such Subcontractor 
under paragraphs 10.02.A.1 and 10.02.A.2 and 
that any higher tier Submntractor and 
DESIGNBUILDER will each be paid a fee of 
five percent of the amount paid to the next 
lower tier Subcontractor; 

d. The amount of credit to be anowed by 
DESIGN/BUILDER to OWNER for any 
change which results in a net decrease in mst 
will be the amount of the actual net decrease 
i n  c o s t  p l u s  a d e d u c t i o n  i n  
DESIGN/BUILDERs fee by an amount equal 
lo five percent of such net decrease; and 

e. When both additions and credits are 
invotved in any one change, the adjnstment in 
DESIGNBUILDERS fee shall be computed 

on the basis of the net change in accordance 
. . ' withparagraphslO.OZ.C.2.athrough 10.02.C.Z.d, 

inclusive. 

D. D m m t g k  Wheneverthe cost of any Work 
is to be determinedpurmant to paragraph 10.OZ.A and 
10.02.B. DESIGNBUILDER will establish and 
maintain remrds thereof in accordance with generaUy 
accepted accounting practices .and submit in a form 
acceptable to OWNER an itemized cost breakdown 
together with supporting data. 

10.,03 C a h  AWowMces 

A. ?he Contract Price includes all allowances 50 

named in the Contract Documents. 

1. The allowances include the cost to DE- 
SIGNBWLDER (less any applicable trade dis- 
munts) of materiab and eqnipmentrequired by the 
allowances to be delivered at the Site, and all 
applicable taxes; and 

' 

Z Except a5 set forth in the Contract Docu- 
ments, DESIGNBUILDER'S costs for unloading 
and handling on the Site, labor, installation costs. 
overhead, profit and other expenses contemplated 
for the allowances have been included in the 
Contract Price and not in the allowances and no 
demand for additional payment on account of any 
of the foregoing will be valid. 

B. Prior to final payment, an appropriate Change 
Order will be issued to reflect actual amounts due 
DESIGNBUILDER on account of Work cowred by 
allowances; and the Contract Price shall be corrc- 
spondingly adjmted. 

10.04 Undpn'ces 

A. Where the Contract Documents provide that all 
or part of the Work is to be Unit Price Work, initially 
the Contract Price mi be deemed to include for all of 
Unit Price Work an amount equal to the sum of the 
established unit prices for each separately identilied 
item of Unit Price Work times the estimatedquanlity 
of each item as indicated in the Agreement. The 
estimated quantities of items of Unit Price Work are 



not guaranteed and are solely for the purpose of 
comparisonof Bids and determiningan initialcontract 
Price. Determinations of the actual quantities and 
classifications of Unit Price Work performed by 
DESIGN/BUILDERwill be made by OWNER. 

B. Each unit price will be deemed to indnde an 
anmnnt considered by DESIGNBUILDER to be 
adequateto cover DESIGN/BUILD!iB'soverhead and 
profit for each separately identified item. 

C. DESIGNBUILDERor OWNER may make a 
claim for an adjustment in the Contract Price in 
accordance with Article 9 iE 

1. the quantity of any item of Unit Price 
Work performed by DESIGNBUILDER differs 
from the estimated quantity of such item indicated 
in the Contract Documents by more than the 
percentage indicated in the Supplementary 
Conditions; and 

2. there is no corresponding adjustment with 
respect to any other item of Work; and 

3. DESIGNIEUILDER believes that 
DESIGNBUILDER is entitled to an increase in 
Contract Price as a result of having incurred 
additional expense or OWNBR believes the 
OWNER is entitled to a deneasein Contract Price 
and the parties are unable to agree as to the 
amount of any such increase or denease. 

ARTICLE ll--CHANGE OF CONTRACT TIMES 

11.01 General 

A. The Contract limes (or Milestones) may only 
be changed by a Change Order or a Written 
Amendment Any claim for an adjustment of the 
Contract Times (or Milestones) shall be based on 
written notice purmant to paragraph 9.02. 

E. AU Contract Times and Milestones are of the 
essence of the Agreement. 

11.02 Time Extensions 

A. Where DESIGNBUILDER is prevented from 
completing any part of the Work within the Contract 
Times (or Milestones) due to delay beyond the control 
of DESIGNBUILDER, the Contract Times (or 
Mi1estones)willbe extcn&din an amount eqnalto the 
time lost due to such delayif a claim is made therefor 
as provided in Article 9. Delays beyond the control of 
DESIGNBUILDER shall include, but not be limited 
to, acts01 neglect by OWNER, govemmentalagencies. 
acts or neglect of utility owners or other contractors 
performiogother construction work as contemplatedby 
Article 7, fires, ftoods, epidemics, abnormal weather 
conditions or acts of God Delays attributable to and 
within the control of a Subcontractor or Supplier shaU 
be deemed to be delays m'thin the control of 
DESICWBUILDER. 

B. Nothing in this paragraph 11.02 bars a change in 
Contract Price pursuant to Article 10 to, compensate 
for the direct costs incurred by DESIGNBUILDER 
due to delay, interference, or disruption directly 
attributable to actions or inactions of OWNER or 
OWNER'S Consultants However, OWNER shall not 
be liable to DESIGN/BUILDER for costs or damages 
arising out of or resulting from (i) delays caused by or 
within the control of DESIGNBUILDER, or (ii) 
delays beyond the control of both parties including but 
not limited to fires, floods, epidemics, abnormal 
weather conditions, acts of God or acts or neglect by 
governmental agencies, utility owners, or other 
contractorsperformingotherwork as contemplated by 
Article 7. 

ARTICLE 12--TESTS AND INSPECTIONS; 
CORRECTION, REMOVAL OR ACCEPTANCE OF 
DEFECTIW CONSTRUCTION 

12.01 Notice of Defects 

A. Prompt written notice of all defective 
Construction of which OWNER has actual knowledge 
will be given to DESIGNBUILDER by OWNER. All' 
defective Construction may he rejected, corrected or 
accepted as provided in this Article 12. 
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12.02 Access IO Consrmunion 

A. OWNER, OWNER’s Consultants, other 
representatives and personnel of OWNER, 
indeperrdent testing laboratories and governmental 
agencieswith jurisdictionalinterestswill have access to 
the Construction at the Site at reasonable times for 
their observation, inspecting and testing. 
DESIGNBUILDER shall provide them proper and 
safe conditions for such access and advise them of 
DESIGNBUILDER’S Site safety procedures and 
programs so that they may comply therewith as 
applicable. 

12.03, Tesis and Inspections 

A. I f .  the Contract Documents or Laws or 
Regulations of any public body having jurisdiction 
require any part of the .Canstruction speciG~ally.to be 
inspected, tested or approved, DESIGNBUILDER 
shall assume full responsibility for arranging and 
obtaining such inspections, tests or approvals, pay all 
costs in connection therewith,and furnish OWNER the 
required certificates of inspection or approval. 
DESIGNBUILDER shall also b e  responsible for 
arranging and obtaining and shall pay all costs in 
connection with any inppections,.~tesIs or approvals 
required for OWNER’S acceptance of materials or 
equipmentto beincorporatedin the Const~ctionor of 
materials, mix .designs, or equipment submitted for 
approval prior to DESIGNBUILDER’S purchase 
thereof for incorporation in the Construction. 

B. DESIGNBUILDER shall give OWNER 
reasonable. notice of the planned scheduk for all 
required inspections, tests or apprwals. 

C. If any Construction (or the construction work 
of others) that is required to be inspected, tested or 
approved is covered by DESIGNBUEJlER without 
written mncurrence of OWNER, if must, if requested 
by OWNER, be uncovered for observation at 
D E S  I GN1B.U I L D E R ’  s. LI n I ess  
DESIGNBUILDER has giwn OWNER timely notice 
of DESIGN/BUILDER’s intention to cover the same 
and OWNER has not acted with reasonable 
promptness in responsc to such notice. 

exp e u s  e 

12.04 Uncovering Consfm.crion 

A. If any Construction is covered contrary to the 
written request of OWNER, it must, if requested by 
OWNER,be uncoveredfor OWNER‘s observation and 
recovered at DESIGNBUILDER’S expense. 
’ 

B. If OWNER considers it necessary or advisable 
that covered Construction be observed by OWNER or 
inspected or tested by others, DESIGNBUILDER, at 
OWNER’s request, shaU uncover, expose or o t h e e s e  
make available for observation,inspectionor lesiing as 
OWNER mayrequire, that portion of theCoqstruction 
in question, fu.mishing all necessary labor, material and 
equipment. If it.is found that such Construction is 
de/tcfivc, DESIGNBUILDER shall pay all. costs and 
damages caused by or resulting from such uncovering, 
exposure, observation. inspection and testing and of 
satisfactory replacement 01 rework, (including but not 
limited to all fees and charges of engineers, architects, 
attorneys and other professionals, all court or 
arbitration or other dispute resolution costs, and all 
costs of repair or replacement of work of others): and 
OWNER shall be entitled to .an appropliate decrease 
in the Contract Price, and, if the parties are unable to 
agree as to the amount thereof, may make a daim 
therefor as provided in Article 9. If, however, such 
Construction is not found to be defecfive, 
DESIGNfBUILDER shaU be allowed an increase in 
the Contract Price or an extension of the Contrad 
Times (or Milestones). or both, directly attributable to 
such uncovering, exposure, observation, inspection, 
testing, replacement and rework; and, if the parties are 
unable to agree as to the amount or extent thereof, 
DESIGNBUILDER may make a claim therefor as 
provided in Article 9. 

I2.05 Owner May Srop the Construction 

A. If the Construction is de/ecriva, or 
DESIGN/BUILDER fails lo supply sufficient skilled 
workers or suitable materials or equibmedt, or f a 5  to 
furnish or perform the Constnrctionin such a way that 
the completed Construction will conform to the  
Contract Documents, OWNER may order 
DESIGNBUILDER to stop Construction or  any 
portion thereof; until the cause for such order has been 
eliminated: however, this right of OWNER to stop 



Construction will not give rise to any duty on the part 
of OWNER to exercise this right for the benefit of 
DESIGN/BUILDER or any other party. 

12.06 Correcfion or Removal of Defcctive Conrtmclion 

A. OWNER will have authority to disapprove or 
reject defective Construction and will have authority to 
require speaal inspection or testing of the 
Const~ction'  whether or not the Construction is 
fabricated, instailed or completed. If required by 
OWNER, DESIGN/BUILDER shall promptiy, as 
directed, either wrrect all defecrive Construction, 
whether or not fabricated, installed or completed, or, 
if the Construction has been rejected by OWNER, 
remove it from the Site and replace it with 
noddefective Construction. DESIGNBUILDER shall 
bear all direct, indirect and consequentialwsts of such 
torrection or removal (inchdingbut not limitedto fees 
and charges of engineers, architects, attorneys and 
other professionals) ma.de necessary thereby. 

12.07 Correction Period 

A. If within one year after the dateof Substantial 
Completion or such longer period of time as m y  be 
prescribed by Laws or Regulations or by the terms of 
any applicable speaal guarantee required by the 
Contract Documents orby any specificprovisionof the 
Contract Documents, any Construction is found to be 
defective, DESIGN/BUILDERshall promptly, without 
cost to OWNER and in accordance with OWNERS 
written instructions, (i) correct such defecdve 
Construction, or, if it. has been rejected by OWNER, 
remove it from the Site and .replace it with. 
Construction that is not deJeciiue, and (ii) satisfactorily 
correct or remove and replace any damage to other 
Construction or thework of othen resultingtherefrom. 
If DESIGN/BUILL)ERdoes not promptly complywith 
the terms of such instructions, or in an emergency 
where delay would causc'serious risk of 10s or 
damage, OWNER may have the defective Construction 
wrrected or the rejected Construction removed and. 
replaced, and all wsts and damages caused by or 
resulting from such removal and replaceinent 
(including but not limited to all fees and charges of 
engineers, architects, attorneys and other professionals, 
all court or arbitration or other dispute molntion 

e 

' 

wsts, and all costs of repair or replacement of work of 
others) will be paid by DESIGNBUILDER. 

B. Io special circumstances where a particnlar item 
of equipment is placed in continuous selvice before 
Substantial Completion of all the Construction, the 
correction period for that item may start to run from 
an earlier date if so provided in the SpecEcations or 
by Written Amendment. 

C Where defective Construction (and damage to 
other Construction resulting therefrom) has been 
corrected, removed or replaced under this paragraph 
12.07, the correction period hereunderwith respect to 
such Construction will be extended for an additional 
period of one year after such wrrection or removal 
and replacement has been satisfactoriiy completed. 

12.08 Acceptance of Defective &nrlmction 

A. If, instead of requiring correction or removal 
and replacement of defective Construction, OWNER 
prefers to accept it, OWNER may do so. 
DESIGNBUILDER shall pay all wsts attributable to 
OWNER'S evaluation of and determination to accept 
such defective Construction (such costs to include but 
not be limited to all fees and charges of engineers, 
architects, attorneys and other professionals and all 
murt or arbitration or other dispute resolution costs). 
If any such acceptance m r s  prior to final payment, 
a Change Order will be ismed incorporating the 
necessary revisions in the Conlrad Documents with 
respect to the Construction; and OWNER shall be 
entitled to an appropriate demase in the Contract 
Price. and, if the parties are unable to agree as to the 
amount thereof, OWNER may make a claim therefor 
as provided in Article 9. If the acceptance occurs after 
final payment, an appropriate amount will be paid by 
DESIGNBUILDER to OWNER. 

12.09 O W E R  Mq Correct Defective Construction 

A. IfDESIGNJBUMERfailswithin a reasonable 
time after written notice from OWNER to correct 
defective Construction or to remove and replace 
rejected Construction as required by OWNER in 
acmrdance with pangraphs lZ.06.A or 12.07.& or if 
DESIGNDUILDERfails to perform the Construction 
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in accordance with the Contract Documents, or if 
DESIGNBUILDER fails to comply with any other 
provision of the Contract Documents. OWNER may, 
a f t e r  seven  days'  w r i t t e n  n o t i c e  t o  
DESIGNBUILDER, correct and remedy any such 
deficiency. In exercisingthe rights and remediesunder 
this paragraph OWNER shall proceed expeditiously. 
In connection with such corrective and remedialaction, 
OWNER may exclude DESIGNBUUDERfrotn allor 
part of the Site, take possession of all or part of the 
Construction, and suspend DESIGNBUILDER'S 
services related thereto, take possession of 
DESIGNBUILDER'S tools. appliances, construction 
equipment and machinery at the Site and incorporate 
in the Construction all materials and equipmentstored 
at the Site or for which OWNER has paid 
DESIGN/FJUILDER but which are s!ored ekewhere. 
DESIGNBUILDER shall allow OWNER, O W R ' s  
representatives, agents and employees, OWNERS 
other contractors and Consultanls access to the Site to 
enable OWNER to exercise the rights and remedies 
under this paragraph. All costs and damages incurred 
or sustained by OWNER in exercising such rights and 
remedies wii be Charged against DESIGNBUILDER 
and a Change Ordw will bt issued incorporating the 
necessary revisions in the Contract Documents and 
OWNER shall be entitled to an appropriate decrease 
in the Contract Price, and, if the parties are unable to 
agree as to the amount thereof, OWNER may make a 
daim therefor as provided in Article 9. Such costs and 
damages will include but not be limited to all fees and 
charges of engineers. architects, attorneys and other 
professionals. all wufl or arbitration or other dispute 
resolution costs and all costs of repair or repIacement 
of work of others destroyed or damaged by correction, 
removal or replacement of DESIGNBUILDER'S 
defective Construction. DESIGNBUILDER shall not 
be allowed an extension of the Contract Times (or 
Milestones) because of any delay in the performanceof 
the Construction attributable to the exercise by 
OWNER of OWNER'srights and remedieshereunder. 

ARTICLE 13-PAYMXh'TS TO DESIGNlBUILDER 
AND COMPLETION 

13.01 Schedule of Vnluu 

A. ?be Schedule of Values established as provided 
in paragraph 2.06.A will serve as the basis for progress 
payments and will be incorporated into a form of 
Application for Payment acceptable to OWNER. 
Progrw payments on aculnnt of Unit Price Work will 
be based on the number of units compIeted. 

13.02 Applicntion for Progress Pnyment 

A. At least twenty days before the date established 
for each progress payment @ut not more often than 
once a month), DESIGNBUILDER shall submit to 
OWNER for review an Application for Payment filled 
out and signed by DESIGNBUILDER covering the 
Work completed as of the date of the Application and 
accompanied by such supporting documentation as is 
required by the Contract Documents. If payment is 
requested on the basis of materials and equipmentnot 
incorporated in the Work but delivered and suitably 
stored at the Site or at another location agreed to in 
writink the Application for Payment shall also be 
accompanied by a bill of sale, invoice or other 
documentation warranting that OWNER has received 
the malerials and equipment free and dear of all Liens 
and evidence that the materials and equipment are 
covered by appropriate property insurance and other 
arrangements10 protect OWNER'sinterest therein, all 
of which will be satisfactory to OWNER. The amount 
of retainage with respect to progress payments will be 
as stipulated in the Agreement. 

13.03 DESIGNIBUILDER'S Warranty of Title 

A DESIGNBUILDER warrants and guarantees 
that title to all construction malerials and equipment 
covered by any Application for Payment, whether 
incorporated in the Project or not. will pass to 
OWNER no later than the time of payment free and 
dear of all Liens. This paragraph 13.03.A does not 
apply to any documents covered by paragraph 3.04.A. 
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e :  
13.04 Progress Pqmenu 

A. Progress payments shall be made by the 
OWNER to the DESIGN/EIULLDER according to the 
following procedure: 

1. OWNER will, within ten days of receipt of 
each Application for Payment, either indicate in 
writing its acceptance of the Application and state 
that the Application is being p r o w e d  for payment, 
or return the Application to DESIGNBUILDER 
indicating in Writing its reasons for refusing to 
accept the Application. Not more than ten days 
after accepting such Application the amount will 
become due and when duewill be paid by OWNER 
to DESIGNBUILDER. 

2. If the OWNER should fail to pay the 
DESIGNBUILDER at the time the payment of 
a n y  a m o u n t  b e c o m e s  d u e ,  t h e n  
DESIGN/BUILDER may, at any time thereafter, 
upon sming written notice that he will stop the 
Work within seven days after receipt of the noticb 
by the OWNER, and after such seven day period, 
stop the Work u n p  payment of the amount owing 
has been received. Written notice shall be deemed 
to have been duly served if sent by certified mail to 
the last known business a d d r w  of the OWNER. 

3. Payments due but unpaidshallbearinterest 

e 
at the rate specified in the Agreement. 

4. No Progress Payment nor any partial or 
entire use or Occupancy of the Project by the 
OWNER shall constitute an acceptance of any 
Work not in accordance with the Contract 
Documents. 

B. OWNER may refuseto make the whole or any 
part of any such payment, or because of subsequently 
discovered evidence or  the results of subsequent 
inspections or  tests, nullify any previous payment, to 
the extent that is reasonably necesary to protect 
OWNER from loss because: 

1. The Work is defecfive, or completed Work 
has been damaged requiring correction or 
replacement; or 

2. The Contract Price has been reduced by 
Written Amendment or Change Order; or 

3. OWNER has been required to correct 
defective Work or  complete Work in accordance 
with paragraph 12.09A, or 

4. OWNER has actual knowledge of the 
omrrence of any of the events enumerated in 
paragraphs 14.02.A.l through A3 inclusive; or 

5. Claims have been made against OWNER 
on account d DESIGNBUILDER’S performance 
or furnishing of the Work; or 

6. Liens have been filed in connection with 
the Work, except where DESIGNBUILDER has 
delivered a specific Bond satisfactory to OWNER 
to secure the satisfaction and discharge of such 
Liens; or  

I. Thereare other items eniitlingOWNER to 
a set off against the amount for which application 
is made. 

13.05 Substanfial Complerion 

A W h e n  DESIGNBUILDER considers the 
Construction ready for its intended use 
DESIGNBUILDER shall notify OWNER in writing 
that the Construction is substantially compIets (except 
for items specifically listed by DESIGNBUILDER as 
incomplete) and request that OWNER issue a 
certificate of Substantial Completion. Within a 
reasonable time thereafter, OWNER and 
DESIGNBUILDER shall make an inspection of the 
Construction to determine the status of completion. If 
OWNER does not consider the Construction 
substantially complete, OWNER will notify 
DESIGNBUILDER in writing giving the reasons 
therefor. If OWNER considers the Construction 
substantially complete, OWNER will prepare and 
deliver to DESIGNBUILDER a cerlificale Of 
Substantial Completion which shall fix the date Of 
Substantial Completion. Thereshall be attached to the 
certificates list of items to be completed or corrected 
before final payment, At the time of delivery of the 
certificate of Substantial Completion OWNER will 
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deliver to DESIGNBUILDER a writtendetermination 
as to division of responsibilitiespending final payment 
between OWNER and DESIGNBUILDER with 
respect to swurity, operation, safety, maintenance. 
heat, utilities,insuranceandwarrantiesasd guarantees. 

B. OWNER will have the right to exdude 
DESIGNBUILDER from the Site after the date of 
Substantial Completion, but OWNER will allow 
DESIGNBUILDER reasonable access to wmplete or  
correct items on the list of items to be mmpleted. 

13.06 Porfiol Urilizofion 

A. Use by OWNER at OWNER'S optioti of any 
subsentially completed pad of the Construction which 
( i )  has specifically. been identified in the Contract 
Documents,.or (ii) OWNER and DESIGNBUILDER 
agree constitute a separately functioning and usable 
part of the Construction that can be used by OWNER 
for its intended purpose without significant interference 
with DESIGNBUILDER'S. performance of the 
remainder of the'Construdion, may be accomplished 
.prior to Substantial Completion of all the Construction 
subject to the following: 

1. OWNER at any time' may request 
DESIGNBUILDER in writing to permit OWNER 
to use any such part of the Construction which 
OWNER believes to be ready for its intended use 
and substanti.aUy complete. If DESIGNBUILDER 
agrees that such part of the Construction is 
substantially. complete, DESIGNBUILDER will 
certify IO OWNER that such part of the 
Construction is subsiantiaUy complete and request 
OWNER to issue a certificate of Substantial 
Completion for that part of the Construction 
DESIGNDWILDER at any time may notify 
OWNER in writing that DESIGNBUILDER 
considers any such pan of the Conswction ready 
for its intended use and substantially complete and 
request OWNER to issue a certificate of 
Substantial Completion for that part of the 
Construction Within a reasonable time after either 
such request, OWNER and DESIGNBUILDER 
shall make an inspection of that part of the. 
Construction to determineits status of completion. 
If OWNER does not consider that part of the 

Construction to be substantially complete, OWNER 
will notify DESIGNBUILDER in writing giving 
the reasons therebr. If OWNER considers that 
part of the Construction to be substantially 
wmplete. the provisions of paragraph 13.05 will 
appiy with respect to certification of Substantial 
Completion of that pan of the Construction and 
the division of responsibility in respect thereof and 
access thereto. 

2. No occupancyor separateoperation of part 
of the Construction will be acwmplishcd prior to 
compliance with the. requirements of. paragraph 
5.08 in respect of property insurance.. 

13.07 Final Insperfion 

A. Upon written notice from DESIGNBUILDER 
that the entire C D ~ S ~ N C ~ ~ O ~  or an agreed portion 
thereof is complete. OWNER. will. make a fmal 
inspection with DESIGNBUILDER and will notify 
DESIGNBUILDER in writing of 'd particulars in 
which this inspection reveals that the Construction is- 
incomplete or  defective. DESIGNBUILDER shall 
immediately take such measures as are necessary 10 
complete such Construction or remedy such 
defidendes. 

13.08 Finol Application for Poymenl 

A. After DESIGNBUILDER has completed all 
such corrections to the satisfaction of OWNER and 
delivered in accordance with the Contract Documents 
all maintenance and operating instructions, schedules, 
guarantees, Bonds, certificates or  other evidence of 
insurance required by paragraph 5.093,  certificatesof 
inspection, marked-up record documents (as provided 
in paragraph 6.11) and other documents, 
DESIGNBUILDER may make application for fmal 
payment following the procedure for progress 
paymenb. ?he final Application for Payment shall be 
accompanied (unless previously delivered) by: (i) all 
documentation called for in the Contract Documents, 
including but not limited to the evidenceof insurance 
required by subparagraph 5.02.B.7, (ii) wnsent of the 
surety, if any, to final payment, and (iii) complete and 
legally effective releases or waivers (satisfactory to 
OWNER) of all Liens arising out of or filed in 
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connection with the Work. In lieu of such teleases or 
waivers of L e n s  and as approved by OWNER, 
DESIGNBUILDER may furnish receipts or releases 
in full and an affidavit of DESIGNBUILDER that: 
(i) the releases and receipts include all labor, s e k e s ,  
material and equipment for which a Lien could be 
filed, and (ii) all payrolls, material and equipment bills 
and other indebtedness connected with the Work for 
which OWNER or OWNER'S property might in any 
way be responsible have been paid or otherwise 
satisfied. If any Subcontractor or  Supplier fails to 
furnish such a release or receipt in full, 
DESIGNBUILDER may furnish a Bond or other 
collateral satisfactory to OWNER to indemnify 
OWNER against any Lien. 

13.09 Final Pqmenr and Acceptance 

A. If OWNER is satisfied that the Work has been 
completed and DESIGNBUILDER'sother obligations 
under the Contract Documents have been fulGlled, 
OWNER will, within ten days after receipt of the final 
Application for Payment, give written notice to 
DESIGNBUILDER that the Work is acceptable. 
Otherwise, OWNER will return the Application to 
DESIGNBUILDER, indicating in writing the reasons 
for refusing to process final payment, in which case 
DESIGNBUILDER shall make the necessary 
corrections and resubmit the Application. Thirty days 
after the presentation to OWNER of the scceptable 
Application and accompanying dommentatioh. in 
appropriate form and substance and with OWNER'S 
notice of acceptability, the amount ani become due 
and will be paid by OWNER to DESIGNBUILDER. 

B. If, through no fault of DESIGNBUILDER, 
final completion of the Work is significantly delayed, 
OWNER shall, upon receipt of DESIGNBUILDER'S 
final Application for Payment, and without terminating 
the Agreement, make payment of the balance due for 
that portion of the Work fully completed and accepted. 
If the remaining balance to be held OWNER for 
Work not fuUy mrnpleted or corrected is less than the 
retainage stipulated in the Agreement, and if Bonds 
have been furnished as required in paragraph 5.014 
the written consent of the surety to the payment of the 
balance due for that portion of the Work fully 
completed and accepted shaU be submitted by 

' 

DESIGN/BUlLDER to OWNER witk the Application 
for such payment. Such payment shall be made under 
the terms arid conditions governing final payment, 
except that it shall not constitute a waiver of claims. 

13.10 Waver of Claim 

A. The making and acceptance of final payment 
will constitute: 

1. A waiver of all claims by OWNER against 
DESIGNBUILDER, except dnims arising from 
unsettled Liens, from defecfive Construction 
appearing after final inspection pursuant to 
paragraph 13.07, from failure to comply with :he 
Contract Documents or the terms of any special 
guarantees specified therein, or from 
DESIGN/BUILDER'sconlinuingob~gationsunder 
the Contract Documents; and 

2. A w a i v e r  o f  a l l  c l a i m s  by 
DESIGNBUILDER against OWNER other than 
those previously made in writing and still unsettled. 

ARTICLE 14-SUSPENSION OF WORK AND 
TERMUUTION 

~~ 

14.01 Owner M G ~  Suspend Work 

A. At any time and without cause, OWNER may 
suspend the Work or  any portion thereof for a period 
of not more than 90 days by notice in m'ting to 
DESIGNBUILDER which will fix the date on which 
Work will be rksumed. DESIGNBUILDER shaU 
resume the Work on the date so k e d .  
DESIGNBUILDEX shall be allowed an adjustment in 
the Contract Price or  an extension of the Contract 
Times, or both, directly attributable lo any such 
suspension if DESIGNBUILDER makes a claim 
therefor as provided in Article 9. 

14.02 Owner M G ~  Terminate far Cwrc 

A. ?be occurrence of any one or  more of khe 
following events justifies termination for cause: 
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1. DESIGNBUILDER persistently fails to 
perform the Work in accordance with the Contract 
Documents (including, but not limitedto, failureto 
supply sPETicient skilled workers or suitable 
materials or equipment or failure to adhere to the 
progress schedule established under paragnph 
2.06.A as revised from time to time. 

2. DESIGNBUILDER disregards Laws or 
Regulations of any public body having jurisdiction. 

3. DESIGNBUILDER otherwise violates in 
any substantial way any provisions of the Contract 
Documents. 

B. O W N E R  m a y ,  a f t e r  g i v i n g  
DESIGN/BUILDER (and the surety, if any) seven 
days' written notice and to the extent permitted by 
Laws and Regulations, terminate the services of 
DESIGNBUILDER. exclude DESJGN/BUILDER 
from the Site and take possession of the Work and of 
all DESIGNBUILDER'S tools, appliances, 
construction equipment and machinery at the Site and 
use the same to the full extent they could be used by 
DESIGN/BUILDER (without liability to  
DESIGN/BUILDER for trespass or conversion), 
incorporate in the Work all materials and equipment 
stored at the Site or for which OWNER has paid 
DESIGNBUILDER but which are stored elsewhere., 
and finish the Work as OWNER may deem expedient. 
In such case DESIGNBUILDER shall not be entitled 
to receive any further payment until the Work is 
finished. If the unpaid balance of the Contract Price 
exceeds all costs, losses and damages sustained by 
OWNER arising out of or resulting from completing 
the Work (including but not limited to all fees and 
charges of engineers, architects, attorneys and other 
professionals and all court or arbitration or other 
dispute resolulion costs) such excess will be paid to 
DESIGNBUILDER. If such costs, losses and 
damages exceed such unpaid balance, 
DESIGNBUILDER shall pay the difference to 
OWNER. Such costs, losses and damages incurred by 
OWNER will be incorporated in a Change Order, 
provided that when exercising any rights or remedies 
under this paragraph OWNERshaIlnot be requiredto 
obtain the lowest price for the Work performed 

C WhereDESIGNBUILDERssewiceshavebeen 
so termhated by OWNER, the termination will not 
affect any rights or remedies of OWNER against 
DESIGNBUILDER then existing or which may 
thereafter accrue. Any retention or payment of 
moneys due DESiGMBUILDER by OWNER will noi 
release DESIGNBUILDER from liability. 

14.03 Owner Mny Terminatefor Convenience 

A. Upon seven days' written notice to 
DESIGNBUJLDER,OWNER may, witbout causeand 
without prejudice to any other right or remedy of 
OWNER elect to terminate the Agreement. In such 
case, DESIGNIBUIJBER shall be paid (without 
duplication of my items) for: 

1. COmpIeted and accqtable Work executed 
in accordance with the Contract Documents prior 
to the effective date of termination, including fair 
and reasonable sums for overhead and profit on 
such Work: 

2. Expenses sustained prior to the effective 
date of termination in performing services and 
furnishing labor, materials or equipment as 
requiredby the Contract Documentsin connection 
with uncompleted Work, plus fair and reasonable 
sums for overhead and profit on such expenses; 

3. Amounts paid in settlement of terminated 
contracts with Subfontractors, Engineers, Suppliers 
and others (including but not limited to all fees and 
charges of engineers. architects, attorneys and other 
professionals and all cow or arbitration or other 
dispute resolution costs incurred in connectionwith 
termination of antracts with Subeontractom, 
Engineers and Suppliers); and 

4. Reasonableexpenscsdirectlyattributableto 
termination. 

B. DESIGNBUILDER shall not be paid on 
acmunt of loss of anticipated profits or revenue or 
other economic loss arising out of or resulting from 
such termination. 
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14.04 DESIGNIBUILDER May Stop Work or 
Terninole 

A. If.. through n o  ac t  o r  fault  of 
DESIGNBUILDER. the Work is suspended for a 
period of more than ninety days by OWNER or  under 
an order of court or other public authority, or 
OWNER fails to act on any Application for Payment 
within thirty days after it is submitted or OWNER fails 
for thirty days lo pay DESIGNBUILDER any sum 
finally determkiedto bedue, then DESIGNBUILDER 
may, upon s-n days' written notice to OWNER, and 
provided OWNER 60- not remedy such suspension or 
failure wiihin that time. terminate the Agreement and 
recover from OWNER payment on the same termfas 
provided in p.aragraph 14.03.A. In lieu of terminating 
the Agreement and without prejudice to any other 
right or remedy, or OWNER has. failed for thirty days 
to pay DESIGNBUILDERany sum finally determined 
to be due. DESIGN/BUILDER may upon seven day's 
written notice lo OWNER stop the Work until 
payment is made of all such amounts due 
DESIGNBUILDER, including interest thereon. The 
provisions of this paragraph 14.04.A are not intended 
lo preclude DESIGN/BUILDER from making.&im 
under Article 9 for an increase in Contract Price or 
Contract TImw or otherwise for expenses or damage 
directly attributable to DESIGNBUILDER'sstoping 
Work as permitted by this paragraph. 

ARTICLE 15-DISPUTE RESOLUTION 

If and 10 the extent that OWNER and 
DESIGNBUILDER have agreed on the method and 
procedure for resolving disputes between them that 
may arise under this Agreement, such dispute 
resolution method andprocedure, if any, shall be as set 
forth in Exbibit GGA, "Dispute Resolution 
Agreement", to be attached hereto and made a part 
hereof. If no such agreement on the method and 
procedure for resolving such disputes has been 
reached, OWNER and D E S I G N B U D E R  may 
exercise such rights or remedies as either may 
otherwise have under the Contract Documents or by 
Laws or Regulations in respect of any dispute. 

ARTICLE 16--MISCEUANEOUS 

16.01 Giving Notice 

A. Whenever any provision of the Contract 
Documents requiresthe giving of written notice, it will 
be deemed to have been validiy given. 

1. If delivered in person to the individual or 
to a membcr of the firm or  lo an officer of the 
corporation for w h n  it is intend& 

2. If delivered at or sent by registered or 
certified mail, postage prepaid, to the last busines 
address known to the giver of the notice; or 

If transmitted :by 'facsimile, the time at 
which a machine generated confirmation state$ the 
notice was received at the facsimile telephone 
number of the intended recipient last known by the 
sender. 

3. 

16.02 Computation of Times 

A. When any period of time is referred to in the 
Contract Documents by days, it will be computed to 
exclude the 'fmt and include the last day of such 
period. If the last day.of any such period faUs on a 
Saturday or Sunday or on a day made a legal holiday 
by the law of the applicable ju$diction. such day will 
be omitted from the computation. 

€4. A calendar day of twenty-four hours measured 
from midnight to the next midnight will constitute a 
day. 

16.03 Norice of Claim 

A. Should OWNER or DESlGN/BUILDERsufier 
injury or damage to person or property because of any 
error, omission or act of the other party or of any of 
the other party's employeu or agents or others for 
whose acts the other party islegaUyliable,~claimwill be 
made in writing to the other party wilhin a reasonable 
time of the first obsemnce of such injury or damage. 
'Ihe provisions of this paragraph 16.03.A shall not be 
construed as a substitute for or a waiver of the 
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provisions of any applicable statute of limitations or 
repose. 

16.04 Cumulative Remedies 

A. The duties and obligations imposed by these 
General Conditions and the rights and remedies 
available hereunder to the parties hereto, and, in 
particular but without limitation, any general or 
specific warranties guarantees and indemnities 
imposed upon DESIGNBUILDER and all of the 
rights and remedies available to OWNER thereunder. 
are in addition to. and are not to be construed in any 
way as a limitation of, any rights and remedies 
available to any or aU of them which are othenvise 
imposed or available by Laws or Regulations, by 
special warranty or guarantee or by other provisions of 
the Contract Documen@ and the provisions of this 
paragraphwill be as effective as if repeated specifically 
in the Contract Documents in connection with each 
particular duty, obligation, right and remedy to which 
they apply. 

16.05 Survivnl of Obfigations 

A. AU representations, indemnifications, ' 

warranties and guarantees made in. required by or 
given in accordance with the Contract Documents, as 
well as all continuing obligations indicated in the 
Contract Douunents, will suMVe final payment, 
completion and acceptance of the Work and 
termination or completion of the Agreement. 
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