 ORIGINAL
o RECEWED

STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION MAY 27 2008
Hliinois Commerce Commission
RAIL SAFETY SECTION

Kendall County, Illinois, PETITIONER, )

)
Vs. ) T08-0069

)
Illinois Department of Transportation )
and BNSF Railway Company RESPONDENTS, )

Amended Petition for an Order from the Illinois Commerce Commission to widen the existing
overhead highway grade separation structure carrying Orchard Road (County Highway 9A) over
BNSF Railway Company (U.S. D.O.T. No. 072 965G) from 2 lanes to 4 lanes, in Kendall
County, Illinois.

AMENDED PETITION

TO THE ILLINOIS COMMERCE COMMISSION:

Now comes the Petitioner, Kendall County, Illinois by its County Engineer, Francis C. Klaas,
and for its Amended Petition to the Illinois Commerce Commission, state as follows:

1. Kendall County, Illinois is a governmental entity established under the laws of the State
of Illinois.

2. BNSF Railway Company is a Delaware Corporation authorized to transact business in the
State of Illinois and does transact business as a common carrier by railroad in intrastate
and interstate commerce.

3. BNSF Railway Company operates tracks in a general east — west direction through
Kendall County.

4. Kendall County, lllinois has jurisdiction under the laws of the State of Illinois over
Orchard Road (County Highway 9A), which road carries local and statewide traffic over
and across dual railroad tracks owned and operated by BNSF Railway Company (U.S.
D.O.T. 072 965G) by an overhead highway grade separation structure. The location of
this structure is shown on the Location Map which is attached hereto and made a part
hereof and identified as Exhibit |.
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10.

11.

The Orchard Road overhead grade separation structure was designed and built by Kendall
County in 1993. It is a 3-span concrete deck with steel I-beam construction having HS-
20 loading and carrying 2 lanes of traffic over BNSF.

The petitioner proposes to widen the existing structure from 2 lanes to 4 lanes, and also
include an 8’ wide sidewalk on the west side of the structure. Construction of the
widening will be similar to that of the existing steel and reinforced concrete structure,
providing for an overall length of 162’ 8” (bk. to bk. abutments), 62° 2” (out to out deck)
and minimum 23’ 0” vertical clearance from top of rails to low steel. Construction shall
be in conformance with the “General Plan and Elevation” attached hereto and made a part
hereof as Exhibit A in the Overpass Agreement between Kendall County and BNSF.

Kendall County, Illinois, pursuant to an agreement approved by the Kendall County
Engineer on March 24, 2008, and the BNSF Railway Company, on March 28, 2008,
respectively executed an “Overpass Agreement”, a copy of which is attached hereto and
made part hereof as Exhibit 2. Said agreement summarizes the various terms and
conditions relating to ownership and future maintenance of the grade separation structure,
as well as the proposed division of any required local share of costs thereof, and other
ancillary matters. Kendall County Engineer, Francis C. Klaas, was authorized to execute
said agreement on behalf of Kendall County by the Kendall County Board on March 18,
2008. Board Resolution No. 08-13 is attached hereto and made part hereof as Exhibit 3.

The Engineers Estimate of Probable Construction Costs for widening the grade
separation structure from 2 lanes to 4 lanes, constructing an 8’ sidewalk on the grade
separation structure, and completing all widening of the approach roadway from
“touchdown to touchdown” is $2,441,793. The estimate is attached hereto and made part
hereof as Exhibit G in the Overpass Agreement between Kendall County and BNSF.

The petitioner proposes to pay for all costs associated with this improvement.

The petitioner further proposes that Kendall County, Illinois will, upon completion of the
widening of Orchard Road grade separation structure, assume ownership and
maintenance of the proposed grade separation structure.

The petitioner hereby asserts that the widening of the Orchard Road grade separation
structure is necessary to preserve and promote the safety and convenience of the traveling
public.



WHEREFORE, Petitioner prays that the Illinois Commerce Commission order the following:

1. That a hearing be held at the Commissioner’s offices in Springfield, Illinois at the
discretion of the Illinois Commerce Commission, if needed.

2. That the Orchard Road grade separation structure be widened in accordance with
Exhibit A of the Overpass Agreement between Kendall County and BNSF.

3. That the cost of widening the Orchard Road grade separation structure be allocated to
Kendall County in accordance with paragraph 9 above.

4. That Kendall County, Illinois is responsible for ownership and future maintenance of
the widened Orchard Road grade separation structure.

Respectfully submitted,

Kendall County, Illinois

By: ‘ Date: [%:z?( gZz: KOO8
unty Engineer

Francis C. Klaas, P.E.
Kendall County Engineer
6780 Route 47

Yorkville, IL 60560

Telephone:  630.553.7616
Fax: 630.553.9583
Email: fklaas @co.kendall.il.us




VERIFICATION

I, Francis C. Klaas, P.E., first being duly sworn on oath, depose and say that I am duly appointed
as the County Engineer of Kendall County, and that I have read the foregoing Amended Petition,
know the contents thereof, and that the same is true in substance and in fact to the best of my

knowledge and belief.

I CA

Frapcis C _Klaas — County Engineer

Subscrib:jand sworn before me
This 23nd!_day of May, 2008

eirtios & e Mo bl

UNOTARY PUBLIC

PROOF OF SERVICE

I, Francis C. Klaas, P.E., County Engineer of Kendall County, certify that I have served copies of
this Amended Petition to the persons listed on the attached Service List, at the addresses
indicated, by depositing the same in the U.S. Mail, postage fully prepaid at Yorkville, Illinois,
before 4:00 P.M. on May _~A3 , 2008.

F@j Klaas — County Engineer




SERVICE LIST
Amended Petition
T08-0069

Mr. Dave Lazarides

Director of Processing

[llinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701

Mr. John Saladino

Rail Safety Specialist

Illinois Commerce Commission
527 E. Capitol Avenue
Springfield, IL 62701

Ms. Ellen J. Schanzle-Haskins

Chief Counsel — IDOT

2300 South Dirksen Parkway, Room 300
Springfield, IL 62764

Mr. Lance T. Jones

Deputy Chief Counsel

Illinois Department of Transportation
2300 South Dirksen Parkway, Suite 311
Springfield, IL 62764

Ms. Christine M. Reed
Director of Highways — IDOT
Attn: Jeff Harpring, Room 205
2300 South Dirksen Parkway
Springfield, IL 62764

Craig N. Rasmussen, P.E.
BNSF Manager Public Works
80 — 44™ Avenue NE
Minneapolis, MN 55421

Michael G. Berry, P.E.

Hampton, Lenzini and Renwick, Inc.
3085 Stevenson Drive, Suite 201
Springfield, IL 62703
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OVERPASS AGREEMENT

BNSF File No.
Orchard Road Overpass
U.S. D.O.T. No.072 965G

This Agreement (“Agreement”), is executed to be effective as of this Zf‘m day of Mkﬁg{ :
200.% (“Effective Date”), by and between BNSF RAILWAY COMPANY, a Delaware corporation
("BNSF"), and the COUNTY OF KENDALL, a political subdivision of the State of ILLINOIS (“Agency”).

RECITALS:

WHEREAS, BNSF owns and operates a line of railroad in and through the County of KENDALL, State of
ILLINOIS;

WHEREAS, Agency desires to widen the Orchard Road Overpass designated as D.O.T. No. 072 965G;
and

NOW, THEREFORE, Iin consideration of the mutual covenants and agreements of the parties contained
herein, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

ARTICLE |1 - SCOPE OF WORK

1. The term “Project” as used herein includes any and all work related to the construction of the
proposed Orchard Road Overpass (hereinafter referred to as the "Structure"), more particularly
described on the Exhibit A attached hereto and incorporated herein, including, but not limited to, any and
all changes to telephons, telegraph, signal and electrical lines and appurtenances, temporary and
permanent track work, fencing, grading, alterations fo or new construction of drainage facilities,
preliminary and construction engineering and contract preparation.

ARTICLE Il - BNSF OBLIGATIONS

In consideration of the covenants of Agency set forth herein and the faithful performance thereof, BNSF
agrees as follows:

1. In consideration of the faithful performance of the Agency’s covenants contained herein, BNSF
hereby grants to Agency, its successors and assigns, upon and subject to the terms and conditions set
forth in this Agreement, a temporary non-exclusive license (hereinafter called, “Temporary Construction
License") to construct the Structure across or upon the portion of BNSF's right-of-way described further
on Exhibit A, excepting and reserving BNSF’s rights, and the rights of any others who have obtained, or
may obtain, permission or authority from BNSF, to do the following:

(a) Operate, maintain, renew and/or relocate any and all existing railroad track or tracks, wires,
pipelines and other facilities of like character upon, over or under the surface of said right-of-
way;

(b) Construct, operate, maintain, renew and/or relocate upon said right-of-way, without limitation,
such facilities as the BNSF may from time to time deem appropriate, provided such facilities
do not materially interfere with the Agency's use of the Structure;
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(c) Otherwise use or operate the right-of-way as BNSF may from time to time deem appropriate,
provided such use or operations does not materially interfere with the Agency's use of the
Structure.

2. BNSF will furnish all labor, materials, tools, and equipment for railroad work required for the
construction of the Project, such railroad work and the estimated cost thereof being as shown on Exhibit
D attached hereto and made a part hereof. In the event construction on the Project has not commenced
within six (6) months following the Effective Date, BNSF may, in its sole and absolute discretion, revise
the cost estimates set forth in said Exhibit D. in such event, the revised cost estimates will become a part
of this Agreement as though originally set forth herein. Any item of work incidental to the items listed on
Exhibit D not specifically mentioned therein may be included as a part of this Agreement upon written
approval of Agency, which approval will not be unreasonably withheld. Construction of the Project must
include the following railroad work by BNSF:

{a) Procurement of materials, equipment and supplies necessary for the railroad work;
(b) Preliminary engineering, design, and contract preparation;

(c) Furnishing of flagging services necessary for the safety of BNSF's property and the
operation of its trains during construction of the Project as set forth in further detail on
Exhibit C, attached to this Agreement and made a part hereof;

(d) Furnishing engineering and inspection as required in connection with the construction of the
Project;

3. BNSF will do all raifroad work set forth in Article Il, Section 2 above on an actual cost basis, when
BNSF, in its sole discretion, determines it is required by its labor agreements to perform such work with its
own employees working under applicable collective bargaining agreements.

4. Agency agrees to reimburse BNSF for work of an emergency nature caused by Agency or
Agency’s contractor in connection with the Project which BNSF deems is reasonably necessary for the
immediate restoration of railroad operations, or for the protection of persons or BNSF property. Such
work may be performed by BNSF without prior approval of Agency and Agency agrees to fully reimburse
BNSF for all such emergency work.

5. OMITTED

6. During the construction of the Project, BNSF will send Agency progressive invoices detailing the
costs of the railroad work performed by BNSF under this Agreement. Agency must reimburse BNSF for
completed force-account work within thirty (30) days of the date of the involce for such work. Upon
completion of the Project, BNSF will send Agency a detailed invoice of final costs, segregated as to labor
and materials for each item in the recapitulation shown on Exhibit D. Pursuant to this section and Article
IV, Section 7 herein, Agency must pay the final invoice within ninety (90) days of the date of the final
invoice. BNSF will assess a finance charge of .033% per day (12% per annum) on any unpaid sums or
other charges due under this Agreement which are past its credit terms. The finance charge continues to
accrue daily until the date payment is received by BNSF, not the date payment is made or the date
postmarked on the payment. Finance charges will be assessed on delinquent sums and other charges
as of the end of the month and will be reduced by amounts in dispute and any unposted payments
received by the month’s end. Finance charges will be noted on invoices sent fo Agency under this
section.

ARTICLE HI - AGENCY OBLIGATIONS

In consideration of the covenants of BNSF set forth herein and the faithful performance thereof, Agency
agrees as follows:
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1. Agency must furnish to BNSF plans and specifications for the Project. Said plans together with
copy of calculations, and copy of specifications in English Units, must be submitted electronically in
‘PDF* format, to BNSF for approval prior to commencement of any construction. BNSF will give Agency
~ final written approval of the plans and specifications substantially in the form of Exhibit E, attached to this
Agreement and made a part hereof. Upon BNSF’s final written approval of the plans and specifications,
said plans and specifications will become part of this Agreement and are hereby incorporated herein.
Any approval of the plans and specifications by BNSF shall in no way obligate BNSF in any manner with
respect to the finished product design and/or construction. Any approval by BNSF shall mean only that
the pians and specifications meet the subjective standards of BNSF, and such approval by BNSF shall
not be deemed to mean that the plans and specifications or construction is structurally sound and
appropriate or that such plans and specifications meet applicable regulations, laws, statutes or local
ordinances and/or building codes.

2. Agency must make any required application and obtain all required permits and approvals for the
construction of the Project.

3. Agency must provide for and maintain minimum vertical and horizontal clearances, as required
and approved by BNSF as part of the plans and specifications for the Project.

4, Agency must acquire ali rights of way necessary for the construction of the Project.

5. Agency must make any and all arrangements for the installation or relocation of wire lines, pipe

lines and other facilities owned by private persons, companies, corporations, political subdivisions or
public utilities other than BNSF which may be necessary for the construction of the Project.

6. Agency must construct the Project as shown on the attached Exhibit A and do all work ("Agency's
Work™) provided for in the plans and specifications for the Project, except railroad work that will be
performed by BNSF hereunder. Agency must furnish all labor, materials, tools and equipment for the
performance of Agency's Work. The principal elements of Agency’s Work are as follows:

(a) Construction of the Structure;

(b) All necessary grading and paving, including backfill of excavations and restoration of
disturbed vegetation on BNSF’s right-of-way;

(©) Provide suitable drainage, both temporary and permanent;

(d) Installation and maintenance of an 8-ft. high fence and/or concrete combination (throw
fence) on the outside barrier of the Structure;

(e) Job site cleanup including removal of all construction materials, concrete debris, surplus
soil, refuse, contaminated soils, asphalt debris, litter and other waste materials to the
satisfaction of BNSF;

7. Agency must apply and maintain said D.O.T. Crossing number 072 965G in a conspicuous
location on the Structure.

8. Agency's Work must be performed by Agency or Agency's contractor in a manner that will not
endanger or interfere with the safe and timely operations of BNSF and its facilities.

9. In order to prevent damage to BNSF trains and property, Agency must require its contractor(s) to
notify BNSF's Roadmaster at least thirty (30) calendar days prior to requesting a BNSF flagman in
accordance with the requirements of Exhibit C attached hereto. Additionally, Agency must require its
contractor(s) to notify BNSF’s Manager of Public Projects thirty (30) calendar days prior to commencing
work on BNSF property or near BNSF tracks.
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10. Agency or its contractor(s) must submit copy of any plans, electronically in “PDF” format,
(including calculations in English Units) for proposed shoring, falsework or cribbing to be used over,
under, or adjacent to BNSF's tracks to BNSF's Manager of Public Projects for approval. The shoring,
falsework or cribbing used by Agency’s contractor shall comply with the BNSF Bridge Requirements set
forth on Exhibit F and all applicable requirements promulgated by state and federal agencies,
departments, commissions and other legislative bodies.

11. Agency must include the following provisions in any contract with its contractor(s) performing
work on said Project:

@) The Contractor is placed on notice that fiber optic, communication and other cable
lines and systems (collectively, the “Lines”) owned by various telecommunications
companies may be buried on BNSF's property or right-of-way. The locations of these
Lines have been included on the plans based on information from the
telecommunications companies. The contractor will be responsible for contacting
BNSF's Engineering Representative (Mark Anderson 913-551-4434) and/or the
telecommunications companies and notifying them of any work that may damage
these Lines or facilities and/or interfere with their service. The contractor must aiso
mark all Lines shown on the plans or marked in the field in order to verify their
locations. The contractor must also use all reasonable methods when working in the
BNSF right-of-way or on BNSF property to determine if any other Lines (fiber optic,
cable, communication or otherwise) may exist.

(b) Failure to mark or identify these Linas will be sufficient cause for BNSF’s engineering
representative (Mark Anderson 913-551-4434) to stop construction at no cost to the
Agency or BNSF until these items are completed.

(o) In addition to the liability terms contained elsewhere in this Agreement, the contractor
hereby indemnifies, defends and holds harmless BNSF for, from and against all cost,
liability, and expense whatsoever (Iincluding, without limitation, attorney’s fees and
court costs and expenses) arising out of or in any way contributed to by any act or
omission of Contractor, its subcontractors, agents and/or employees that cause or in
any way or degree contribute to (1) any damage to or destruction of any Lines by
Contractor, andfor its subcontractors, agents and/or employees, on BNSF's property
or within BNSF’s right-of-way, (2) any injury to or death of any person employed by or
on behalf of any telecommunications company, and/or its contractor, agents and/or
employees, on BNSF's property or within BNSF’s right-of-way, and/or (3) any claim
or cause of action for alleged loss of profits or revenue by, or loss of service by a
customer or user of such telecommunication company(ies).THE LIABILITY
ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE FACT, IF IT IS
A FACT, THAT THE DAMAGE, DESTRUCTION, INJURY, DEATH, CAUSE OF
ACTION OR CLAIM WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE OF BNSF, ITS AGENTS, SERVANTS, EMPLOYEES OR
OTHERWISE, EXCEPT TO THE EXTENT THAT SUCH CLAIMS ARE
PROXIMATELY CAUSED BY THE INTENTIONAL MISCONDUCT OR GROSS
NEGLIGENCE OF BNSF.

(d) The Contractor will be responsible for the rearrangement of any facilities or Lines
determined to interfere with the construction. The Contractor must cooperate fully
with any telecommunications company(ies) in performing such rearrangements.

12 Agency must incorporate in each prime contract for construction of the Project, or the
specifications therefor (i) the provisions set forth in Article lll, Sections 8, 8, 10, 11, and 13; (ji) the
provisions set forth in Article IV, Sections 3, 4, 10 and 11; and (jii) the provisions set forth in Exhibit C and
Exhibit G-I, attached hereto and by reference made a part hereof.
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13. Except as otherwise provided below in this Section 13, all construction work performed hereunder
by Agency for the Project will be pursuant to a contract or contracts to be let by Agency, and all such
contracts must include the following:

(a) All work performed under such contract or contracts within the limits of BNSF's right-of-
way must be performed in a good and workmaniike manner in accordance with plans and
specifications approved by BNSF;

(b) Changes or modifications during construction that affect safety or BNSF operations must
be subject to BNSF's approval;

(€) No work will be commenced within BNSF's right-of-way until each of the prime
contractors employed in connection with said work must have (i) executed and delivered
to BNSF a letter agreement in the form of Exhibit C-l, and (ii) delivered to and secured
BNSF's approval of the required insurance; and

(d) If it is in Agency's best interest, Agency may direct that the construction of the Project be
done by day labor under the direction and control of Agency, or if at any time, in the
opinion of Agency, the contractor has failed to prosecute with diligence the work specified
in and by the terms of said contract, Agency may terminate its contract with the
contractor and take control over the work and proceed to complete the same by day labor
or by employing ancother contractor(s) provided; however, that any contractor(s) replacing
the original contractor(s) must comply with the obligations in favor of BNSF set forth
above and, provided further, that if such construction is performed by day labor, Agency
will, at its expense, procure and maintain on behalf of BNSF the insurance required by
Exhibit C-1.

(e) To facilitate scheduling for the Project, Agency shall have its contractor give BNSF's
representative (Craig Rasmussen, 763-782-3468) four (4) weeks advance notice of the
proposed times and dates for work windows. BNSF and Agency's contractor will
establish mutually agreeable work windows for the Project. BNSF has the right at any
time to revise or change the work windows, due to train operations or service obligations.
BNSF will not be responsible for any additional costs and expenses resulting from a
change in work windows. Additional costs and expenses resulting from a change in work
windows shall be accounted for in the contractor's expenses for the Project.

{f The plans and specifications for the Project must be in compliance with the Bridge
Requirements set forth on Exhibit F, attached to this Agreement and incorporated herein.

14. Agency must advise the appropriate BNSF Manager of Public Projects, in writing, of the
completion date of the Project within thirty (30) days after such completion date. Additionally, Agency
must notify BNSF's Manager of Public Projects, in writing, of the date on which Agency and/or its
Contractor will meet with BNSF for the purpose of making final inspection of the Project.

15. OMITTED
16. Agency must give BNSF’s Manager of Public Projects written notice to proceed (“Notice to
Proceed") with the railroad work after receipt of necessary funds for the Project. BNSF will not begin the

railroad work (including, without limitation, procurement of supplies, equipment or materials) until written
notice to proceed is received from Agency.

ARTICLE IV — JOINT OBLIGATIONS
IN CONSIDERATION of the premises, the parties hereto mutually agree to the following:

1. All work contemplated in this Agreement must be performed in a good and workmanlike manner
and each portion must be promptly commenced by the party obligated hereunder to perform the same
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and thereafter diligently prosecuted to conclusion in its logical order and sequence. Furthermore, any
changes or modifications during construction which affect BNSF will be subject to BNSF's approval prior
to the commencement of any such changes or modifications.

2. The work hereunder must be done in accordance with the Bridge Requirements set forth on
Exhibit F and the detailed plans and specifications approved by BNSF.

3. Agency must require its contractor(s) to reasonably adhere to the Project's construction schedule
for all Project work. The parties hereto mutually agree that BNSF's failure to complete the railroad work in
accordance with the construction schedule due to inclement weather or unforeseen railroad emergencies
will not constitute a breach of this Agreement by BNSF and will not subject BNSF to any liability.
Regardless of the requirements of the construction schedule, BNSF reserves the right to reallocate the
labor forces assigned to complete the raifroad work in the event of an emergency to provide for the
immediate restoration of railroad operations (BNSF or its related railroads) or to protect persons or
property on or near any BNSF owned property. BNSF will not be liable for any additional costs or
expenses resulting from any such reallocation of its labor forces. The parties mutually agree that any
reallocation of labor forces by BNSF pursuant to this provision and any direct or indirect consequences or
costs resulting from any such reallocation will not conslitute a breach of this Agreement by BNSF.

4. BNSF will have the right to stop construction work on the Project if any of the following events
take place: (i) Agency (or any of its contractors) performs the Project work in a manner contrary to the
plans and specifications approved by BNSF; (ii) Agency (or any of its contractors), in BNSF’s opinion,
prosecutes the Project work in a manner which is hazardous to BNSF property, facilities or the safe and
expeditious movement of railroad traffic; (iii) the insurance described in the attached Exhibit C-1 is
canceled during the course of the Project; or (iv) Agency fails to pay BNSF for the Temporary
Construction License or the Easement pursuant to Article Il, Section 1 of this Agreement. The work
stoppage will continue until all necessary actions are taken by Agency or its contractor to rectify the
situation to the satisfaction of BNSF’s Division Engineer or until additional insurance has been dellvered
to and accepted by BNSF. In the event of a breach of (i) this Agreement, (ii) the Temporary Construction
License, or (iii) the Easement, BNSF may immediately terminate the Temporary Construction License or
the Easement. Any such work stoppage under this provision will not give rise to any liability on the part of
BNSF. BNSPF’s right to stop the work is in addition to any other rights BNSF may have including, but not
limited to, actions or suits for damages or lost profits. In the event that BNSF desires to stop construction
work on the Project, BNSF agrees to immediately notify the following individual in writing:

Mr. Francis C. Klass, P.E.

County Engineer

678C Route 47 .
Yorkville, IL 60560

5. Agency must supervise and inspect the operations of all Agency contractors to assure
compliance with the plans and specifications approved by BNSF, the terms of this Agreement and all
safety requirements of the BNSF railroad. If BNSF determines that proper supervision and inspection is
not being performed by Agency personnel at any time during construction of the Project, BNSF has the
right to stop construction (within or adjacent to its operating right-of-way). Construction of the Project will
not proceed until Agency corrects the situation to BNSF’s reasonable satisfaction. If BNSF feels the
situation is not being corrected in an expeditious manner, BNSF will immediately notify KENDALL
COUNTY ENGINEER for appropriate corrective action.

6. Pursuant to this section and Article I, Section 6 herein, Agency must, out of funds made available
to it for the construction of the Project, reimburse BNSF in full for the actual costs of all work performed by
BNSF under this Agreement, less BNSF's Share as set forth in Article IV, Section 6 herein. BNSF’s Share
must be paid upon completion of the Project.

7. All expenses detailed in statements sent to Agency pursuant to Article il, Section 6 herein will

comply with the terms and provisions of the Federal Aid Highway Program Manual, U.S. Depariment of
Transportation, as amended from time to time, which manual is hereby incorporated into and made a part
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of this Agreement by reference. The parties mutually agree that BNSF's preliminary engineering, design,
and contract preparation costs described in Article Il, Section 2 herein are part of the costs of the Project
even though such work may have preceded the date of this Agreement.

8. The parties mutually agree that no construction activities for the Project, nor future maintenance
of the Structure once completed, will be psrmitted during the fourth quarter of each calendar year.
Emergency work will be permitted only upon prior notification to BNSF's Network Operations Center
(telephone number: 800 832-5452). The parties hereto mutually understand and agree that trains cannot
be subjected to delay during this time period.

9. Subject to the restrictions imposed by Article IV, Section 9 above, the construction of the Project
will not commence until Agency gives BNSF's Manager of Public Projects thirty (30) days prior written
notice of such commencement. The commencement notice will reference BNSF's file number 072 965G
and D.O.T. Crossing No. 072 965G and must state the time that construction activities will begin.

10. In addition to the terms and conditions set forth elsewhere in this Agreement, including, but not
limited to, the terms and conditions stated in Exhibit £, BNSF and Agency agree to the following terms
upon completion of construction of the Project:

(a) Agency will own and maintain, at its sole cost and expense, the Structure, the highway
approaches, and appurtenances thereto, lighting, drainage and any access roadways to
BNSF gates installed pursuant to this Agreement. BNSF may, at its option, perform
maintenance on the Structure in order to avoid conflicts with train operations. BNSF will
notify Agency prior to performing any such maintenance on the Structure. In the event
such maintenance involves emergency repairs, BNSF will notify Agency at its earliest
opportunity. Agency must fully reimburse BNSF for the costs of maintenance performed
by BNSF pursuant to this subsection (b).

(b) Agency must, at Agency's sole cost and expense, keep the Structure painted and free
from graffiti.

(c) It is expressly understood by Agency and BNSF that any right to install utilities will be
governed by a separate permit or license agreement between the parties hereto.

(d) Agency must keep the Structure and surrounding areas clean and free from birds,
pigeons, scavengers, vermin, creatures and other animals.

(e) If Agency (including its contractors and agents) or BNSF, on behalf of Agency, performs
(i) alterations or modifications to the Structure, or (i) any maintenance or other work on
the Structure with heavy tools, equipment or machinery at ground surface level
horizontally within 25’-0” of the centerline of the nearest track, or (iii) any maintenance or
other work outside the limits of the deck of the Structure vertically above the top of the
rail, then Agency or its contractors and/or agents must procure and maintain the following
insurance coverage:

Railroad Protective Liability insurance naming only the Railroad as the Insured with
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The
policy Must be issued on a standard ISO form CG 00 35 10 93 and include the following:
+ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)
Endorsed to include the Limited Seepage and Pollution Endorsement.

Endorsed to remove any exclusion for punitive damages.

No other endorsements restricting coverage may be added.

The original policy must be provided to the Railroad prior to performing any work
or services under this Agreement

> > 0
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As used in this paragraph, “Railroad” means “Burlington Northern Santa Fe
Corporation”, “BNSF RAILWAY COMPANY” and the subsidiaries, successors, assigns
and affiliates of each.

In lieu of providing a Railroad Protective Liability Policy, Agency may participate in
BNSF’s Blanket Railroad Protective Liability Insurance Policy if available to Agency or
its contractors. The limits of coverage are the same as above.

11. Agency hereby grants to BNSF, at no cost or expense to BNSF, a permanent right of access from
Agency property to BNSF tracks for maintenance purposes.

12. Agency must provide one set of as built plans, electronically in "PDF" format, (prepared in
English Units) to BNSF, as well as one set of computer diskettes containing as built CAD drawings of the
Structure and identifying the software used for the CAD drawings. The "as built plans” must comply with
the Bridge Requirements set forth on Exhibit F and depict all information in BNSF engineering stationing
and mile post pluses. The "as built plans" must also include plan and profile, structural bridge drawings
and specifications, and drainage plans. All improvements and facilities must be shown.

13. Subject to the restrictions imposed by Article 1V, Section 9 above, Agency must notify and obtain
prior authorization from BNSF's Manager of Public Projects before entering BNSF's right-of-way for
maintenance purposes. If the construction work hereunder is contracted, Agency must require its prime
contractor(s) to comply with the obligations set forth in Exhibit C and Exhibit C-1, as the same may be
revised from time to time. Agency will be responsible for its contractor(s) compliance with such
obligations.

14. BNSF may, at its expense, make future changes or additions to the railroad components of the
Structure if necessary or desirable, in BNSF's sole discretion, including, without limitation the following: (i)
the right to raise or lower the grade or change the alignment of its tracks, (ii) the right to tay additional
track or tracks, or (jii) the right to build other facilities in connection with the operation of its railroad. Such
changes or additions must not change or alter the highway components of the Structure. If it becomes
necessary or desirable in the future to change, alter, widen or reconstruct the highway components of the
Structure to accommodate railroad projects, the cost of such work, including any cost incidental to
alteration of railroad or highway facilities made necessary by any such changes to the Structure, will be
divided between BNSF and Agency in such shares as may be mutually agreed to by the parties hereto.

18. Agency may, at Agency's sole expense, alter or reconstruct the highway components of the
Structure if necessary or desirable, due to traffic conditions or pedestrian or other recreational traffic,
provided, however, that any such alteration or‘reconstruction must not encroach further upon or occupy
the surface of BNSF's right-of-way to a greater extent than is contemplated by the plans and
specifications to be approved by BNSF pursuant to Article lll, Section 1 herein, without obtaining BNSF’s
prior written consent and the execution of a supplement to this Agreement or the completion of a separate
agreement.

16. Any books, papers, records and accounts of the parties hereto relating to the work hereunder or
the costs or expenses for labor and material connected with the construction will at all reasonable times
be open to inspection and audit by the agents and authorized representatives of the parties hereto, as
well as the State of Hlinois and the Federal Highway Administration, for a period of one (1) year from the
date of the final BNSF invoice under this Agreement.

17. The covenants and provisions of this Agreement are binding upon and inure to the benefit of the
successors and assigns of the parties hereto. Notwithstanding the preceding sentence, neither party
hereto may assign any of its rights or obligations hereunder without the prior written consent of the other

party.

18. In the event construction of the Project does not commence within 12 months of the Effective
Date, this Agreement wiill become null and void.
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19, Neither termination nor expiration of this Agreement will release either party from any liability or
obligation under this Agreement, whether of indemnity or otherwise, resulting from any acts, omissions or
events happening prior to the date of termination or expiration.

20. To the maximum extent possible, each provision of this Agreement will be interpreted in such a
manner as to be effective and valid under applicable law. If any provision of this Agreement is prohibited
by, or held to be invalid under, applicable law, such provision will be ineffective solely to the extent of
such prohibition or invalidity and the remainder of the provision will be enforceable.

21, This Agreement (including exhibits and other documents, manuals, etc. incorporated herein) is
the full and complete agreement between BNSF and Agency with respect to the subject matter herein
and supersedes any and all other prior agreements between the parties hereto.

22, Any notice provided for herein or concerning this Agreement must be in writing and will be
deemed sufficiently given when sent by certified mail, retun receipt requested, to the parties at the
following addresses:

BNSF Railway Company: BNSF Manager Public Projects
Craig N. Rasmussen, P.E.
80 — 44" Avenue NE
Minneapolis, MN 55421

Agency: Kendall County Engineer
Mr. Francis C. Kiaas, P.E.
6780 Route 47
Yorkville, IL 60560

Form 0105 Rev. 06/01/05



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed and
attested by its duly qualified and authorized officials as of the day and year first above written.

WITNESS:

L\//M/bm (LJ‘\/O

WITNESS: |
M%Mn Ml

gy

] OFFICIAL SEAL 1

$ VIRGINIA E MCNELIS

§  NOTARY PUBLIC - STATE OF ILLINOIS ¢
MY COMMISSION EXPIRES 05/26/08

MAAAAAAAAAAL AN

BNSF RAILWAY COMPANY

By: %ﬂ‘*‘z %MHM/—-

Printed Name? _c24ve: N. EAS/ 40 S5,
Title: Minpgmae Fubiic  [FLa=ers

AGENCY

COUNTY OF KENDALL
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LAW DEPARTMENT APPROVED

EXHIBIT "C"
CONTRACTOR REQUIREMENTS

1.01 General

1.01.01 The Contractor must cooperate with BNSF RAILWAY COMPANY, hereinafter referred to as
"Railway" where work is over or under on or adjacent to Railway property and/or right-of-way, hereafter
referred to as "Railway Property", during the construction of the Orchard Road overpass.

1.01.02 The Contractor must execute and deliver to the Railway duplicate copies of the Exhibit “C-1”
Agreement, in the form attached hereto, obligating the Contractor to provide and maintain in full force and
effect the insurance called for under Section 3 of said Exhibit “C-1”. Questions regarding procurement of the
Railroad Protective Liability Insurance should be directed to to Rosa Martinez at Marsh, USA, 214-303-8519,

1.01.63 The Contractor must plan, schedule and conduct all work activities so as not to interfere with the
movement of any trains on Railway Property.

1.01.04 The Contractor's right to enter Railway's Property is subject to the absolute right of Railway to cause
the Contractor's work on Railway's Property to cease if, in the opinion of Railway, Contractor's activities create
a hazard to Railway's Property, employees, and/or operations.

1.01.05 The Contractor is responsible for determining and complying with all Federal, State and Local
Governmental laws and regulations, including, but not limited to environmental laws and regulations (including
but not limited to the Resource Conservation and Recovery Act, as amended; the Clean Water Act, the Oil
Pollution Act, the Hazardous Materials Transportation Act, CERCLA), and health and safety laws and
regulations. The Contractor hereby indemnifies, defends and holds harmless Railway for, from and against all
fines or penalties imposed or assessed by Federal, State and Local Governmental Agencies against the Railway
which arise out of Contractor's work under this Agreement.

1.01.06 The Contractor must notify the County and Railway's Manager Public Projects, telephone number
(763) 782-3468 at least thirty (30) calendar days before commencing any work on Railway Property.
Contractors notification to Railway, must refér to Railroad's file 072 965G.

1.01,.07 For any falsework above any tracks or any excavations located, whichever is greater, within
twenty-five (25) feet of the nearest frack or intersecting a slope from the plane of the top of rail on a 1 %
horizontal to 1 vertical slope beginning at eleven (11) feet from centerline of the nearest track, both measured
perpendicular to center line of track, the Contractor must furnish the Railway five sets of working drawings
showing details of construction affecting Railway Property and tracks. The working drawing must include the
proposed method of installation and removal of falsework, shoring or cribbing, not included in the contract
plans and two sets of structural calculations of any falsework, shoring or cribbing. All calculations must take
into consideration railway surcharge loading and must be designed to meet American Railway Engineeting and
Maintenance-of-Way Association (previously known as American Railway Engineering Association) Coopers
E-80 live loading standard. All drawings and calculations must be stamped by a registered professional engineer
licensed to practice in the state the project is located. The Contractor must not begin work until notified by the
Railway that plans have been approved. The Contractor will be required to use lifting devices such as, cranes
and/or winches to place or to remove any falsework over Railway's tracks. In no case will the Contractor be
relieved of responsibility for results obtained by the implementation of said approved plans.

1.01.08 Subject to the movement of Railway's trains, Railway will cooperate with the Contractor such that the
work may be handled and performed in an efficient manner. The Contractor will have no claim whatsoever for
any type of damages or for extra or additional compensation in the event his work is delayed by the Railway.
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1.02 Contractor Safety Orientation

¢ 102,01 No employee of the Contractor, its subcontractors, agents or invitees may enter Railway Property
without first having completed Railway’s Engineering Contractor Safety Orientation, found on the web
site www.contractororientation.com. The Contractor must ensure that each of its employees,
subcontractors, agents or invitees completes Railway’s Engineering Contractor Safety Orientation
through internet sessions before any work is performed on the Project. Additionally, the Contractor
must ensure that each and every one of its employees, subcontractors, agents or invitees possesses a card
certifying completion of the Railway Contractor Safety Orientation before entering Railway Property.
The Contractor is responsible for the cost of the Railway Contractor Safety Orientation, The Contractor
must renew the Railway Contractor Safety Orientation annually. Further clarification can be found on
the web site or from the Rallway’s Representative,

1.03 Railway Requirements

¢ 1.03.01 The Contractor must take protective measures as are necessary to keep railway facilities, including
track ballast, free of sand, debris, and other foreign objects and materials resulting from his operations. Any
damage to railway facilities resuiting from Contractor's operations will be repaired or replaced by Railway and
the cost of such repairs or replacement must be paid for by the Agency.

¢ 1.03.02 The Contractor must notify the Railway's Division Superintendent and provide blasting plans to the
Railway for review seven (7) calendar days prior to conducting any blasting operations adjacent to or on
Railway's Property.

¢ 1.03.03 The Contractor must abide by the following temporary clearances during construction:

= 15 Horizontally from centerline of nearest track

= 216" Vertically above top of rail

= 270" Vertically above top of rail for electric wires carrying less than 750 volts

s 280" Vertically above top of rail for electric wires carrying 750 volts to 15,000 voits

- 30-0" Vertically above top of rail for electric wires carrying 15,000 volts to 20,000 volts
= 34-0" Vertically above top of rail for electric wires carrying more than 20,000 volts

s 1.03.04 Upon completion of construction, the following clearances shall be maintained:
25 Horizontally from centetline of nearest track )
= 23°-3%”  Vertically above top of rail

¢ 1.03.05 Any infringement within State statutory clearances due to the Contractor's operations must be
submitted to the Railway and to the County of Kendall and must not be undertaken until approved in writing by
the Railway, and until the County of Kendall has obtained any necessary authorization from the State
Regulatory Authority for the infringement. No extra compensation will be allowed in the event the Contractor's
work is delayed pending Railway approval, and/or the State Regulatory Authority's approval.

e 1.03.06 Inthe case of impaired vertical clearance above top of rail, Railway will have the option of installing
tell-tales or other protective devices Railway deems necessary for protection of Railway operations. The cost of
tell-tales or protective devices will be borne by the Agency.

o 10307 The details of construction affecting the Railway's Property and tracks not included in the contract
plans must be submitted to the Railway by County of Kendall for approval before work is undertaken and this
work must not be undertaken until approved by the Railway.

¢ 1.03.08 At other than public road crassings, the Contractor must not move any equipment or materials across

Railway's tracks until permission has been obtained from the Railway. The Contractor must obtain a
“Temporary Private Crossing Agreement" from the Railway prior to moving his equipment or materials across
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