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RESPONSE TO MOTIONS TO STRIKE OR ALTERNATIVELY 
MOTION TO AMEND THE SCHEDULING ORDER 

Pursuant to Section 200.190 of the Commission’s Rules of Practice, 83 Ill. Adm. 

Code 200.190, the American Petroleum Institute (“API”) files this Response to the Motions To 

Strike or Alternatively Motion To Amend The Scheduling Order (“Response”). In support of 

this Response, API states as follows: 

1. On April 10, 2008. intervenors Shelby Coal Holdings, LLC, Fayette Coal 

Holdings, LLC and Marion Coal Holdings, LLC, (“Shelby Intervenors”), filed a Verified Motion 

To Strike the Testimony of John C. Felmy (“Shelby Motion”). On that same date, various 

intervenors known as “Pluira Intervenors” filed a Motion To Strike or Alternatively Motion To 

Amend The Scheduling Order (“Pliura Motion”). In both the Shelby Motion and the Pliura 

Motion, the movants argue the pre-filed testimony of API witness John C. Felmy should be 

stricken as being filed outside of the Scheduling Order entered in this proceeding. The Pliura 

Motion alternatively prays the Scheduling Order be amended, if the API testimony is not 

stricken, to allow all intervenors an opportunity to file testimony in response to the API 

testimony. 



2. On April 11, 2008, the Administrative Law Judge assigned to this 

proceeding established a briefing schedule requiring responses to the Motions to be filed on 

April 14,2008 and replies, if any, to be filed on April 15,2008. 

3. As noted above, the Shelby Motion and the Pliura Motion move to strike 

the pre-filed testimony of John C. Felmy on the basis the testimony was untimely filed. 

Although API does not regularly practice before the Illinois Commerce Commission 

(“Commission”), API finds it incredulous that testimony can be stricken before it has been 

offered into evidence. The proper time to present arguments to strike testimony is after it has 

been offered into evidence, not before. 

4. The testimony of Mr. Felmy is not direct testimony, as alleged in the 

Shelby and Pliura pleadings. It is testimony responsive to that offered by the applicant Enbridge 

Pipelines (Illinois) L.L.C. (“Enbridge”). Notwithstanding the protestations of the movants, the 

API testimony has been timely submitted, according to the Scheduling Order entered in this 

docket, and has been properly served on the parties pursuant to the rules of the Commission. 

Based on the foregoing, API was under no obligation to seek leave to file responsive testimony. 

5 .  The unspoken objection to API’s testimony, in both the Shelby Motion 

and the Pliura Motion, appears to be based on the fact that a party had the audacity to file 

testimony in support of Enbridge. The Judge should disregard the baseless and unsupported 

allegations raised in these motions and deny the requested relief. All parties will have an 

opportunity to make the proper motions at the proper time. This is neither the proper place nor 

the proper time. 



WHEREFORE, based on the foregoing, API respectfully requests that an Order 

be entered to deny the both the Shelby Motion and the Pliura Motion filed on April 10,2008. 

Respectfully submitted, 

AMERICAN PETROLEUM INSTITUTE 

Janice K. Raburn 
Senior Counsel 
American Petroleum Institute 
1220 L Street, NW 
Washington, DC 20008 
raburnj @api .org 
(202) 682-8253 

Dated: April 14,2008 
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Verification 

I,  Janice K. Rabum, being duly swom, state that I am the attorney representing the 
American Petroleum Institute, that I have read API’s Response to the Motions To Strike 
or Alternatively Motion To Amend The Scheduling Order and that the statements 
contained therein are true and correct to the best of my knowledge and belief. 

e -  

Subscribed and swom to before me this day of ,2008. 

My Commission Expires: 
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NOTICE OF FILING 

TO: SEE ATTACHED SERVICE LiST 

PLEASE TAKE NOTICE that on this date I have filed with the Clerk of the 

Illinois Commerce Commission, the Response To Shelby Intervenors’ Verified Motion TO Strike 

the Testimony of John C. Felmy and Pliura Intervenors’ Motion To Strike or Alternatively 

Motion To Amend The Scheduling Order on behalf of the American Petroleum Institute (“API”) 

in the above-captioned matter. 

AMERICAN PETROLEUM INSTITUTE. 

J a k e  K. Raburn 

Dated: April 14, 2008 

Janice K. Rabum 
Senior Counsel 
American Petroleum Institute 
1220 L Street, NW 
Washington, DC 20008 
raburnj @api.org 
(202) 682-8253 

mailto:api.org


CERTIFICATE OF SERVICE 

I,  Janice K Raburn, an attorney, certify that I caused copies of the Response To 

Shelby Intervenors’ Verified Motion To Strike the Testimony of John C. Felmy and Pliura 

Intervenors’ Motion To Strike or Alternatively Motion To Amend The Scheduling Order, filed 

on behalf of American Petroleum Institute (“API”), to be served on each of the parties listed on 

the service list via electronic or regular mail, this 14h day of April, 2008. 

’ Janice K. Raburn 

AMERICAN PETROLEUM INSTITUTE 

Janice K. Raburn 
Senior Counsel 
American Petroleum Institute 
1220 L Street, NW 
Washington, DC 20008 
raburnj @api.org 
(202) 682-8253 

mailto:api.org
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