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VERIFIED REPLY COMMENTS OF
CONSTELLATION NEWENERGY, INC.

Now comes Constellation NewEnergy, Inc. (“CNE”), and submits these Verified Reply
Comments in the above-captioned proceeding.

1. On January 16, 2008, the Illinois Commerce Commission (the “Commission”)
Staff (“Staff”) presented a “target rule” for net metering standards to apply to electricity
providers under Section 465 of the Illinois Administrative Code,
83 Ill. Adm. Code 465 (“Part 465”). The *“target rule” attempts to establish standards for the
provision of net metering as required by P.A. 95-0420, which adds a new Section
16-107.5 to the Public Utilities Act (the “Act”). The “target rule” reflects consensus items from a
lengthy stakeholder collaborative process, in which substantial progress was made toward a set of
net metering standards that would apply to electricity providers in Illinois on a permanent basis.
Staff and various intervening parties offered changes to the “target rule” in their respective initial

comments. CNE responds to certain of the parties’ suggested changes, as described below.

Office of the Attorney General

The Office of the Attorney General (“AG”) first proposes that subsection 465.50(b)(1)(i)
of Part 465 be modified to indicate that net suppliers should receive a credit from their electricity

provider of the electricity provider’s avoided cost, multiplied by the net amount sold to the



electricity provider. AG Init. Comments, p. 3. The AG’s suggested change highlights the
potential for confusion associated with “avoided costs”. “Avoided costs” is defined as “the
incremental costs to the electricity provider of electric energy or capacity or both which, but for
the purchase from an eligible customer, the electricity provider would generate itself or purchase
from another source.” Subsection 465.05(c). If “avoided costs” is interpreted as an electricity
provider’s overall savings in not providing to the customer the energy that the customer supplies
to the grid, to add a multiplier to that figure as the AG suggests would result in substantial over-
recovery by the customer. If the AG is assuming that “avoided costs” are to be calculated on a
per-MWh basis, that is not clear from the rule. In order to accept the AG’s proposed
modification, therefore, the AG’s proposed language must be modified to include the change
identified via underline: “If the customer is a net seller of electricity, the electricity provider
shall compensate the customer at the electricity provider’s avoided costs of electricity supply_per
kWh, multiplied by the net amount of electricity sold to the electricity provider.”

The AG further suggests that subsection 465.90(a) include an additional sentence which
indicates that, in cases where an existing retail contract requires an eligible customer to pay a
termination fee to terminate service with an ARES, the ARES must offer net metering service to
that customer on terms that meet the minimum requirements set forth in section 465.50. AG Init.
Comments, p. 4. The AG's proposed additional sentence is neither appropriate nor necessary and
should be rejected, for several reasons. First, and most significantly, the sentence is in direct
conflict with the Act. The relevant portion of the Public Utilities Act, 220 ILCS 5/16-101, et
seq., as relates to existing contracts between an ARES and retail customers, reads as follows:

Nothing in this Section shall affect the right of an electricity provider to continue

to provide, or the right of a retail customer to continue to receive service pursuant

to a contract for electric service between the electricity provider and the retail
customer in accordance with the prices, terms, and conditions provided for in that



contract. Either the electricity provider or the customer may require compliance
with the prices, terms, and conditions of the contract.

220 ILCS 5/16-107.5(m). The Act’s language could not be clearer, in that the net metering
standards shall not affect any existing contract between an electricity provider and a customer.
The language suggested by the AG would be in direct conflict with the Act, and would violate
the very sanctity of existing retail contracts that the language quoted above was designed to
protect. Similarly, to the extent that the language seeks to establish a condition between an
ARES and a retail customer for future contracts, the proposed language is also in conflict with
the Act, which reads as follows, in relevant part:

... Subsections (c) through (e) of this Section shall not be construed to prevent an

arms-length agreement between an electricity provider and an eligible customer

that sets forth different prices, terms, and conditions for the provision of net

metering service, including, but not limited to, the provision of the appropriate
metering equipment for non-residential customers.

220 ILCS 5/16-107.5(e). Second, the AG fails to provide any authority for the purported
authority under which the Commission possesses the legal authority to oversee this aspect of the
competitive service offered by ARES to retail customers. Indeed, it cannot, as the Commission
is vested with authority only as granted by the legislature.

In addition to the legal flaws described above, the AG’s recommendation suffers from
practical problems, as well. Foremost, there is no apparent nexus between termination fees and
the billing processes that are the exclusive focus of Section 465.50. It is unclear what the AG is
trying to accomplish with its proposed change, or what relationship exists between termination
fees in contracts and billing processes for net metering. In addition, the AG’s proposed language
seems to rely on an improper assumption that there is somehow unequal bargaining power
between ARES and retail customers. This is simply not the case, as both parties will be in a

position to fully negotiate the prices, terms, and conditions for the provision of net metering



service just as they do with other aspects of the provisions of competitive retail electric service.
This fact was recognized by the General Assembly when it included language regarding "arms

length agreements™ in Section 16-107.5(e) of the Act, as noted above.

Commonwealth Edison Company

Commonwealth Edison Company (“ComEd”) recommends several revisions that, while
attempting to clarify the obligations as between utilities and other electricity providers, are
insufficiently clear. ComEd suggests that 465.50(b)(1)(ii) and 465.50(b)(2)(ii) be modified to
indicate that any compensation to the customer may be used to offset other charges assessed by
the electricity provider, rather than by the utility, as the subsection currently reads. Given the
fact that the preceding sentence in Part 465 refers to delivery charges, fees and taxes assessed by
the electric utility, the change could be read to mean that credits relating to delivery services
could be applied to an electricity provider’s service. Applying a credit for a utility service to
services that an electricity provider other than the electric utility provides is quite obviously
improper, and unlawful. CNE does not believe that this was the intended by ComEd but, rather,
is the result of mixing into a single subsection a discussion of the services provided by an
electricity provider, and the distinct delivery services and related charges assessed by an electric
utility. The confusion can be avoided by addressing delivery services charges, fees, and taxes in
a subsection distinct from energy supply, as CNE recommended in its initial comments. CNE

Init. Comments, p. 6.

MidAmerican Energy Company

MidAmerican  Energy Company (“MidAmerican”) suggests that subparts
465.50(a)(1)(iii) and (a)(2)(iii) be modified to indicate that, with regard to any unused credits

resulting from a customer’s status of a net seller of electricity during any billing period, utilities



shall not be required to convert unused kWh credits to cash at the termination of the provision of
net metering service or at the end of the Annual Period. CNE agrees that credits under Part 465
may not be redeemed for cash. Any such change to Part 465 should apply equally to electricity
providers other than electric utilities.

MidAmerican further suggests that subpart 465.50(b)(2)(i), referring to charges or credits
for time of use customers, is to be based on an avoided cost rate, rather than some other rate or
charge. Itis not clear what MidAmerican is suggesting. First, there is no set “avoided cost rate”
for either utilities or alternative retail electric suppliers. Second, similar to ComEd,
MidAmerican creates confusion with its proposed revisions to subsections 465.50(b)(1)(ii) and
465.50(b)(2)(ii) by discussing delivery services and related charges provided by an electric
utility in combination with a *“generation credit”, which may apply to services provided by an
entity other than an electric utility. Once again, the confusion can be avoided by addressing
delivery services charges, fees, and taxes in a subsection distinct from energy supply, as CNE

recommended in its initial comments. CNE Init. Comments, p. 6.

Environmental Law & Policy Center

The Environmental Law & Policy Center (“ELPC”) recommends that Section
465.50(b)(1)(i) be modified to indicate that compensation for a net seller of electricity shall
apply to any excess kilowatt-hour credit. ELPC Init. Comment, p. 5. ELPC’s recommendation
is consistent with Section 16-107.5, with the addition of “over the monthly billing period or as
otherwise specified by the terms of an agreement negotiated between the customer and electricity
provider” at the end of the sentence including the proposed modification.

The ELPC also suggests that section 465.60 should require that electricity providers

include, in their annual report to the Commission, results of their consideration of meter



aggregation for purposes of net metering. However, ELPC does not provide any detail of their
proposal, nor do they articulate a purpose to be served by providing this information. If ELPC is
suggesting that electricity providers confirm that they have considered net meter aggregation,
CNE has no objection to an additional sentence to that effect. However, to the extent that ELPC
is suggesting that electricity providers make a more detailed reporting on the subject, this
suggested requirement exceeds the reporting requirements of the Act, which requires only that
electricity providers report on an annual basis the total number of net metering customers, along
with the type, capacity, and energy sources used by the net metering customers, and that the
Commission be informed when the total generating capacity of net metering customers is equal
to or greater than 1% of the total peak demand supplied by the electricity provider during the
prior year. 220 ILCS 5/16-107.5(k).

WHEREFORE, Constellation NewEnergy, Inc. recommends that the Administrative Law
Judge accept or reject certain proposed modifications to the “target” rule in accordance with the

above.

Respectfully submitted.
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