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AFTERNOON SESS|I ON

(Wher eupon the remai nder of

the day's proceedi ngs were
stenographically reported by
Cheryl A Davis.)
(Wher eupon NewEnergy Exhibits
1 and 2 and Staff Cross
Exhibit 1 - Hastings were
mar ked for identification.)
EXAM NER ALBERS:  Ckay
Back on the record.
Resum ng today's hearing, | believe our
next witness is David Hastings for |P.
MR, LAKSHVANAN:  Yes, and | believe M. Hastings
has already been sworn in earlier this morning.
EXAM NER ALBERS.  Ckay
MR, LAKSHVANAN. |P calls David Hastings as its

first wtness.
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DAVID W HASTI NGS
called as a witness on behalf of Illinois Power
Company, having been first duly sworn, was exam ned
and testified as follows:
DI RECT EXAM NATI ON
BY MR LAKSHVANAN.

Q Pl ease state your nane and address.

THE W TNESS:

A. David W Hastings. M Dbusiness address is
500 South 27th Street, Decatur.

Q What is your position with Illinois Power
Conpany?

A Currently | work for the Business

Devel opnent Servi ces Depart nment.

Q Have you prepared certain testinony and
exhibits to offer in this docket?

A Yes, | have.

Q Do you have before you a copy of a
docunment that's been marked for identification as IP
Exhibit 1.1 bearing the caption Prepared D rect
Testimony of David W Hastings?

A, Yes, | do.

SULIVAN IePorulyg woillpally
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Q Does that docunent consist of four pages

of questions and answers in witten fornf

A Yes, it does.

Q Is IP Exhibit 1.1 the prepared direct
testinony you wish to offer in this docket?

A Yes.

Q. Do you have any' corrections or changes to
make to | P Exhibit 1.1?

A Yes, | do. On page 3, line 63, the word

"are" should be changed to "is".

Q Wth that revision inserted, if | were to
ask you the questions shown on IP Exhibit 1.1 at this
hearing, would you give the same answers as shown on
that exhibit?

A Yes, | would.

Q Do you al so have before you a copy of an
exhi bit that has been marked as I P Exhibit 1.2?

A Yes.

Q Was that exhibit prepared under your
supervision and direction?

A Yes, it was.

Q s that exhibit identified in your

Sullivan Keporting vompany
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prepared direct testinmony, |IP Exhibit 1.1?

A Yes, it is.

Q Do you have any corrections or changes to
make to I P Exhibit 1.2?

A No, | do not.

Q s the information set forth in IP Exhibit
1.2 true and correctto the best of your know edge?

A Yes, it is.

Q Do you al so have before you a copy of a

docunment that's been marked for identification IP
Exhibit 1.3 bearing the caption Prepared Rebuttal
Testinmony of David W Hastings?

A Yes, | do.

Q Does that docunment consist of six pages of

questions and answers in witten fornf

A. Yes.

Q. Is IP Exhibit 1.3 the prepared rebuttal
testinony you wish to offer in this docket?

A Yes, it is.

Q Do you have any corrections or changes to
make to | P Exhibit 1.3?

A No.
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Q If | were to ask you the questions shown
on |P Exhibit 1.3 at this hearing, would you give the
same answers as shown on that exhibit?

A, Yes, | would.

MR, LAKSHVANAN:. | P would nove the adm ssion of
| P Exhibits 1.1, 1.2, and 1.3.

EXAM NER' ALBERS: Any objection? Hearing none
then IP Exhibits 1.1, 1.2, and 1.3 are admtted.
(Whereupon | P Exhibits 1.1,
1.2, and 1.3 were received
into evidence.)

MR, LAKSHVANAN. M. Hastings is tendered for
Cross-exam nation.

EXAM NER ALBERS. \Who would |ike to begin?

MR FEELEY: 1'11 go first.

EXAM NER ALBERS: M. Feeley, go ahead.

MR FEELEY: M. Examner, |'ve had the Court
Reporter mark for identification Staff Cross Exhibit
1 - Hastings, which is a two-page docunent. It
consists of Illinois Power's response to Staff Data
Request BAL 1 and BAL 2, and I've previously provided

a copy to the parties. |If anyone does not have that,

Sullivan Reporting Company
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| have a copy.
At this tine | nove to admt Staff Cross
Exhibit 1 - Hastings, Illinois Power's response to
BAL 1 and 2, into evidence.
MR. ANDERSON: Excuse me, John. Do you have an
extra copy of that?
MR, FEELEY: Sure,.
EXAM NER ALBERS: 1I'm going to review that right
qui ck.
MR, FEELEY: I'm sorry?
EXAM NER ALBERS. 1I'm just going to read through
that right quick.
MR, FEELEY: Ckay.
EXAM NER ALBERS:. Anybody have any objection?
|f there's no objection, then Staff Cross Exhibit 1 -
Hastings is admtted.
(Whereupon Staff Cross
Exhi bit 1 - Hastings was
received into evidence.)
MR. FEELEY: That's all | have.
EXAM NER ALBERS: Ckay. Anyone else?
M. Townsend.

Sullivan Reporting Company
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MR TOASEND: Thank you
Chris Townsend appearing on behal f
NewEnergy M dwest, L.L.C
CROSS EXAM NATI ON
BY MR TOMNSEND:

Q Good afternoon.
A. Good afternoon.
Q M. Hastings, are you famliar wth

I1linois Power's PPO contract?
A Somewhat .
Q. Are you aware that the PPO contract is a

year |ong contract?

A. Yes.
Q Thus, if Illinois Power |oses nobney on
sumer sales, is it possible that Illinois Power

could nake up that noney in the w nter sales?

A | suppose it's possible.

Q. G ven the assunptions that are contained
In your testinony at pages 1 to 2 of your rebuttal
testinony, that is that the narket value is under-
priced for the sumrer and overpriced for the wnter,

woul d you agree that under that scenario that

Sullrvan tbﬂPCA any
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Il 1inois Power would make up noney on wi nter sales?

A | would agree that that seens to be a
possibility.
Q Whuld you agree that that's a probability

and, in fact, that's an actuality with those

assunpti ons?

A. Based, on my- response';'-'yes.'

Q What is the purpose of the mtigation
factor?

A VWll, as | understand it, the mtigation

factor is effectively a portion that the utility
woul d have otherw se been able to recover through the
transition charge that it is not allowed to.

Q Whul d you agree that the mtigation factor
represents the anount to be attributed to new revenue
sources and cost reductions by the electric utility?

MR, LAKSHVANAN: | would object in general as to
what the General Assenbly may have thought different
conmponents of the bill did or did not represent. If
there's a foundation as to M. Hastings having been
there, knowi ng exactly what was in the mnd of the

| egislators, then | believe he can answer.

Sullivan Reporting Company
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MR. TOMSEND: | suppose | need to hear the
question back because |I didn't think | talked about
the mnds of the CGeneral Assenbly.

MR, LAKSHVANAN:  You were asking what the
mtigation factor represented.

MR TOMSEND: That's correct, not in the mnds
of the Geheral Assembly, but isn't that by statute
what the mtigation factor represents.

EXAM NER ALBERS: M. Hastings can answer the
question based on his understanding.

A Can you repeat the question, please?

Q. Wul d you accept that the mtigation
factor represents the anmount to be attributed to new
revenue sources and cost reductions that the electric
utility has realized or should realize?

A | seemto recall that that sounds |ike
some of the wording that appears in the law, but |
think there's also sone sort of tinme frane that goes
along with that.

Q. Has I11inois Power instituted cost
reductions since the passage of the 1997 Act?

A | guess | wouldn't know for sure.
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Q. Has I11inois Power recognized any new
revenue sources as a result of the 1997 Act?

A Again, | believe that it is difficult to
say, based on how you woul d define new revenue
sour ces.

Q. You don't know if Illinois Power has any

retail contracts outside of "its-service territory?

A. Yes, | do.
Q. Does Illinois Power have such contracts?
A It's nmy understanding that at one tine

Il1linois Power entered into what would be retail
contracts outside of their territory.

Q. Wul d you view those as new revenue
sources that are only available as a result of the
1997 Act?

A. Yes, that's correct.

Q. I1'd like to turn your attention to |lines
28 through 33 in the version that | have of IP
Exhibit 1.3.

A kay.

Q. VWhat is the amobunt of Illinois Power's

retail marketing costs that are subtracted when the

ol O Y Bieper s pmpany
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PPO is assigned to an ARES?
A | don't know.
0. You have no idea whether that anmpunt is

| arge or small or de minimis?

A No, other than to say | believe it
exi sts.
Q. Turning to question and answer 7 in your

rebuttal testinony, I'd like you to focus on the |ast
paragraph of that answer, if you would, please.

A kay.

Q. Is load followi ng service nore expensive

than 100 percent |oad factor bl ocks?

A | woul dn't know for sure.

Q. Do you know if Dynegy sells load follow ng
service to any ARES?

A, No, | do not know that.

Q. Assuming that they did, would you think

that that charge would be nore or less than if the
ARES were sinply to buy block power?

MR, LAKSHVANAN: | would just for ny own
purposes or the record, is that a per unit basis or

Is that a total dollar basis?
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MR TOMNSEND: | don't know why that's necessary
for that question.

EXAM NER ALBERS. Are you objecting or are you
just --

MR, LAKSHVANAN: |f the wi tness understands the
question, then --

A . I'm sorry. Could <vyou repeat that
question?

Q. Assumi ng that Dynegy did sell |oad
followng service, would you think that that service
woul d cost nore or |ess than buying 100 percent | oad
factor blocks?

A | would say purchasing -- | believe; |
don't know -- that purchasing any sort of additional
| oad follow ng product or what have you would be |ess
expensive than actually having to purchase the power
and energy to serve that custoner's load | guess.

Q. You nean the increnental additional cost
woul d be less than the bulk cost. |s that what
you' re saying?

A | believe that was the spirit of what |

was trying to say, correct.

SuNIVan neporuing wUIlnpdiy
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Q. Ckay. You testified that ARES buy | oad
follow ng or dispatchable supplies from generators.
|'s that correct?

A That's correct.

Q. Are you aware whether such contracts
extend into 2001?

“A.” " No, I'm not. |, have no specific know edge
of any specific contracts |ike that.

Q. Wul d you agree that it's nmore likely than
not that such contracts end before the non-w nter
period this year?

A I'd say that's hard for nme to say. |
don't really know.

Q. What's the basis for your opinion that
ARES do purchase what is known as dispatchable
capacity or |oad follow ng?

A The basis arises out of having an
opportunity to work with other professionals who have
a lot nore experience in that area than | do, and it
I's ny understanding that that's the type of thing
that is possible -- or that that does occur. I'm

sorry.

Sullivan Reporting Company
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Q. But you have no specific know edge with
regards to those contracts.

A, Not direct, no.

Q. |f there are contracts that are submtted
to the NFF that include |oad follow ng service, would
you oppose the NFF using that information to adjust
the price of other contracts that may be for block
power ?

A Wll, it's my position that any such
adj ustments that nmay be nade based on different |oad

shapes are accounted for outside of the NFF process.

Q. And if they aren't presently accounted
for, they should be accounted for. |Is that correct?
A |f they aren't presently accounted for,

t hey should be accounted for --

Q. In the market val ue.

A, They should be accounted for according to
how the instructions stipulate now which neans
they're outside of the NFF process.

Q. Where shoul d they be accounted for?

A They should be accounted for where they

currently are, outside.

Sullivan Reporting Company
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Q. Shoul d they be accounted for in the
-ranslation tariff? |s that your testinony?

A That's correct.

MR. TOMSEND: No further questions. Thank

7ou.
EXAM NER ALBERS. M. Robertson.
MR.  ROBERTSON: | guess it's ny turn.
EXAM NER ALBERS.  Sure.
MR, ROBERTSON.  Thank you.
CROSS EXAM NATI ON
BY MR ROBERTSON
Q. How are you doing, M. Hastings?
A Good. How are you?
0. Pretty darn good.
| want to nmake sure | understand.
Mr. Townsend covered sonme of the issues that | intend

to cover, but | want to make sure | understand

somet hi ng. s it your position that you do not know
whet her or not Illinois Power has obtained sufficient
new revenues and sufficient cost reductions to offset
the mtigation factor specified in Section 16-102 of

the definition of transition charge?

o L YETE SRS B ol RN o
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A It's nmy position that | have not
undertaken any analysis, any specific analysis that

woul d allow ne to make any such concl usions.

Q. Al right. One way or the other. [Is that
correct?

A Exactly.

Q. Therefore, would it be true to say that
you don't know whether or not I|llinois Power has

actually lost the revenue associated with the 5
mils?

A Because | haven't -- again, haven't
perforned any specific analysis, | wouldn't be able
to make any certain conclusions.

Q. Do you know whether or not any other
utility in the State of Illinois who is charging a
transition charge has recovered, sufficient new
revenues or achieved sufficient cost reductions to
offset the 5 ml mtigation factor?

A No.

Q. Is the revenue |ost a function of the
nunber of customers who take either delivery service

or a PPO option?

Sullivan Reporting Company
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A The revenue |ost to what?

Q. To the mtigation factor.

A Go ahead and repeat the question.

Q. Al right. Is the revenue lost or the

revenue that you assumed woul d be | ost due to the
nitigation factor, is that, in part, a function of
che nunber of custonmers who decide to take delivery
service or the PPO option?

A That woul d seem to nake sense, yes.

Q. Do you know how many customers on the
I'l1linois Power system have decided to take delivery
service or the PPO option?

A No, | do not.

Q. If you were correct that the utilities or
Illinois Power |oses noney as a result of the
application of the mtigation factor to the PPO
option, would it also be true to say that Illinois
Power | oses noney as a result of the application of
the delivery service option?

A Vell, first of all, when |I nade those
comrents, they were nore in response to some comments

that Dr. O Connor had made. | felt conmpelled to

Sullivan Heportinyg Lullipally
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>rovide sone further information based on sone
omment | believe. | forget exactly what the conmment
sas or what line he made it in his direct, sonething
along the lines of the ARES will Dbe experiencing
substantial |osses, and ny rebuttal was merely along
those lines to point out that for that specific tine
frame 'I could make the same statement for the
atility.
Q M. Hastings, I'm sorry. I'm going to
have to nmove to strike your answer as nonresponsive.
Could | have the question read back,
pl ease?
MR. LAKSHVANAN: | believe he was attenpting to
put what you said into context.
MR. ROBERTSON: Could you read the question
back?
EXAM NER ALBERS: Yes, let's hear the question
back.
(Wher eupon the requested
portion of the record was
read back by the Court
Reporter.)

Sullivan Reporting Company
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MR. ROBERTSON: He began to tell ne sonething
about the genesis of his testinony, and | didn't
really ask him about the genesis of the testinmony. |
asked him whether it was true that [llinois Power
woul d al so | ose revenue as a result of the
application of the delivery service tariff because it
also requires application of the 5 mil mitigation
factor.

EXAM NER ALBERS: Do you want to respond to
that, M. Lakshmanan?

MR LAKSHVANAN: | believe he was attenpting to
put what M. Robertson was asking himinto context.

EXAM NER ALBERS: (kay. | won't strike the
answer, but | wll direct the witness to go ahead and
answer the question that was asked.

A Ckay. Based on the rephrasing of the
question that just occurred, | think | have a better
i dea of what he's trying to get at, and ny answer is
yes.

Q And does I|llinois Power necessarily |ose
any or all of the mtigation factor for power

supplied pursuant to discretionary conpetitive

Sullivan Reporting Company
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service contracts?

A Can you repeat the question, please, or
have it read back?

MR, ROBERTSON. If you would read it back for
him | don't think | could say it again.

(Wher eupon the requested
portion of the record was
read back by the Court

Reporter.)

A That would be -- | suppose it would be
entirely dependent on the individual contracts in
quest i on.

Q. And what that means is the custoner, as a
result of negotiating a conpetitive service contract
with Illinois Power, may or may not get all or sone
of the 5 mls that he would have been entitled to had
he elected the PPO option or the delivery service.
Isn't that correct?

A That's correct.

Q Coul d you please turn to page 5, and |
think it's lines 102 and 104 of your rebuttal

testinony, if ny copy is equivalent to what was
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actually filed.

A, kay.

Q. It's question and answer nunber 10.

A kay.

Q. Ckay. You make a statenent there in the

answer to the effect that no party to the contract
agreed or presumably even contenpl ated the use of
such valuation. Do you see that statenent?

A. Yes, | do.

Q. Now you made that statenent in reference

to the testinony of M. Koby Bailey. Isn't that

correct?
A | believe that's correct.
Q. Is it your understanding that M. Bailey

woul d use the day-ahead historic data to develop a
proxy transition charge for use in unbundling retai
contracts?

A That's ny recollection, based on reading
his testinony, that he does suggest utilizing the
hi storic day-ahead nunber.

Q Is it your testinony that every party to

an Illinois Power contract agreed to the use of
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mar ket forward information for developing a proxy for
the transition charge to be used in unbundling retai

contracts in this docket?

A No, definitely not.
Q. To your know edge did any party to a
contract with Illinois Power agree to the use of

mar ket forward information for any kind of val uation
associated with the NFF process?

A No, not that | know of, but | don't know
that it would matter, to be honest.

MR. ROBERTSON. Move to strike I don't know --
everything that appears after the words | don't know
that it would matter, including those words.

MR, LAKSHVANAN:  Again, | would say he was
intending to put his answer, which he did give you
the answer to your question and then attenpted to
explain further context.

EXAM NER ALBERS: We'll strike it. | f you want
to pursue that on redirect, you can do that.

MR ROBERTSON:

Q. Now, are you proposing to use the narket

forward information that you describe in your
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rebuttal testinony in the sanme nmanner that M. Bailey
woul d use day-ahead historic information in reporting
to the NFF?

A. | can't say that | have reviewed
M. Bailey's testinony enough to say that it exactly
equates to what | would be suggesting as far as
met hodol ogy goes.

Q. Now would it be true to say that your
proposal does not require any unbundling of the

retail contracts in which these narket forwards were

used?

A That's correct.

0. And it is nmy understanding that you woul d
simply report the market forward prices that were
used in the contract to the NFF. Is that correct?

A As well as the custoner specific usage

that applied to that contract at the tine.

Q. s it your position that that is
consistent with the requirenents of the law in
I1linois or do you know?

A It's my position that the |aw states that
we are to unbundle contracts as the |aw states.

Sullivan Reporting Company
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Q. Al right. And the law states that it
requires that the CTC applicable to -- or the
delivery service charges including transition charges
applicable to the custonmers in the -- applicable to
the customer -- strike that.

The law requires the use of the transition
charge and the delivery service charge applicable to

the custonmer, does it not?

A. That is what | recollect it being,
correct.
Q. And are there any other transition charges

applicable or delivery service charges applicable to
custoners in the Illinois Power service territory
ot her than those which are specified in I[llinois
Power's tariffs?

A No. | wouldn't see why there would be.

Q. Are market forwards specified in Illinois

Power's tariffs?

A No, not that | recall.

0. Now with regard to your proposal to use
mar ket forwards, how many contracts did I[llinois
Power enter into in which Illinois Power used market
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ff orwar ds?

MR, LAKSHVANAN. | would object on the grounds
of relevance. How many there are has no relevance to
whether it should be used or not used. WW're going
.o report what we have to report.

MR. ROBERTSON. It goes to auditability,

Mr. Exam ner, which is an issue that the Staff raised
in their data request.

EXAM NER ALBERS: 1'11 overrule the objection.

MR ROBERTSON: If we've got 6 mllion of these,
they are not going to be very auditable.

EXAM NER ALBERS: 1'11 overrule the objection.

A | woul d say around 100.

Q. Al right. And you also propose in the
context of your rebuttal that certain contracts in
whi ch market forwards -- well, strike that.

It wasn't clear to ne how you woul d treat
the contracts in which market forwards were not used
in the context of your proposal here for the purpose
of reporting to the NFF.

A Okay. The suggestion | was naking was

that for those contracts for which there was no
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specific market forwards, that those contracts woul d

be thrown out or not consi dered.

Q. All right. Wre you suggesting that they
would not -- they sinmply would not be reported by
I'l1linois Power?

A No, absolutely not.

Q. And ---

EXAM NER ALBERS: Can | clarify something? They
woul d not be reported by Illinois Power or would not
be --

A They would definitely be reported because
that is what the |aw states. However, ny suggestion

was that --

EXAM NER ALBERS: They not be consi der ed.

A Exactly.

EXAM NER ALBERS: (kay. | just wanted that to
be clarified. Thank you.

Q. Now, in reporting the contracts, would you
unbundl e thenf

A We woul d unbundl e them according to the

rules and wording and so forth that | expect would

come out of this proceeding.
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Q. Ckay. I'm not asking you what's going to
iappen after this is over. I'm asking you in the
:ontext of your proposal, if your proposal were
adopted, would you or would you not unbundle those
rontracts?

A Until the |aw was changed that told me |
jidn't have to unbundle them | would continue to
mbundle t hem

Q. Al right.

A Even as I've suggested at different --
aven as |'ve suggested in ny testinony.

0. For those contracts in which no narket
Eorwards were used, are you saying that you would use

nar ket forwards to unbundl e those?

A No.
Q. Al right. Wat would you use?
A I'm not sure. I'd have to give it sone

nore thought, other than | would have to figure out a
way to report themthat followed the |aw.

Q. Are you the person who would be in charge
of that process, M. Hastings?

A What do you nmean by in charge of?
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Q. Wul d you be responsible for preparing the
data for submttal to the NFF and the conpletion of
the summary forns?

A That's correct.

Q. And is it your testinmony as you sit there
today you don't know how you woul d unbundl e those

contracts?

A If | were to do it today?

Q. Uh- hubh.

A If | were to --

Q. Wt hout considering -- considering what --
let me qualify it. If M. Bishop's recommendation in

his direct testinmony for instructions to the NFF were
adopted in total, including the provisions regarding
t he unbundling, how would you unbundle those
contracts?

A | would take a copy of his testinmony or
whatever it was that was submtted and | would get
that out and set it down and | would follow it
exactly.

Q. Do you see any difference in calculating
transition charges between a custoner who is on a

Sullivan Keporting Uompany
TWO NORTH LA SALLE STREET + CHICAGOC, ILLINOILS 60602
(312) 782-4705




Lo IS | e B

-]

10
11
12
13
14
15
16
17
10
19
20
21
22

127

contract -- strike that.
Now, would you |ook at page 3, line 42 and
44 of your direct.
A kay.
Q. You state that you are concerned where the
unbundl i ng cal culation derives the narket value as
the residual anount remaining after subtracting

delivery service revenues, including transition

charges, fromthe bundl ed contract price. Is that
correct?

A That's correct.

Q. Wul d you agree or disagree that under

Section 16-112(c) alternative retail electric
suppliers and electric utilities are required to
deduct from the contract price the charges for
delivery services, including transition charges,
applicable to the delivery service custoners in the

utility's service area?

A That sounds famliar. | would agree.

Q Coul d you please | ook at your direct
testinmony, lines 68 and 692

A kay.
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Q. Are you referring to actual market
forwards used by Illinois Power or the custonmer in
t he negoti ations?

A Il1linois Power.

Q. Is it possible that a custoner m ght have
made its own market val ue assunptions in negotiating

t hat contract?

A | would assune that's a possibility.

Q. Wouldn't it be logical for themto do so?

A | woul d think so.

Q. Now i n your position as the person
responsible for filling out these wonderful forns, in
determ ning -- in making your unbundling of contract

prices, do you see any difference between contracts
that were entered into and whose rates were in effect
prior to Cctober 1, 1999 and contracts that were
entered into and whose rates becane effective after

Cctober 1, 19997

A Definitely, vyes.
Q. What is that difference?
A The difference is that for calculating the

transition charge the base rate should be based on
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the tariffed rate the customer was on or if they were
on any special or negotiated contract rate that
occurred twelve nonths prior to the custoner's
eligibility for access.

Q. So if | negotiated a contract with
Il1linois Power prior to Cctober 1, 1999 and the rate
specified in that contract went into effect prior to
Cctober 1, 1999, then ny transition charge should be
based on that contract price. Is that correct?

A The base revenue portion would be based on
that price. That's correct.

Q. If Illinois Power's position on market
forwards is not accepted by the Conmssion in this
proceeding, is it your intent to present to the
Neutral Fact Finder information regarding transition
charges applicable to custoners who had a contract in
effect prior to October 1, 1999 based on the base

revenue in that contract?

A It's ny intention to follow the |Iaw, which
my |ast question answered. | wll follow the |aw
whi ch says that -- do | need to repeat nyself?

Q No. You agree with ne that that's what
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the law requires

A That's correct.

MR, ROBERTSON. | think I'm done, M. Hearing
Exam ner, if | can just have a second.

EXAM NER ALBERS: Sure.

(Brief pause in the proceedings.)

MR. ROBERTSON. Thank you, Mr. Hastings.

THE WTNESS: Thank you

EXAM NER ALBERS: M. Minson, did you have
questi ons.

MR MUNSON. | have no cross for this wtness.

EXAM NER ALBERS: Anyone el se have any cross for
this wtness? No? Gay. Do you have any redirect?

MR. LAKSHVANAN:. If | could have a m nute.

EXAM NER ALBERS: Sure.

MR, LAKSHVANAN: That woul d be hel pful.

EXAM NER ALBERS: Wiy don't we take five then
while you're doing that.

(Wher eupon a short recess was
t aken.)
EXAM NER ALBERS: Back on the record.

M. Lakshmanan, | believe you had a couple
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qguestions for your W tness.
MR LAKSHVANAN: Yes. Thank you.
REDI RECT EXAM NATI ON
BY MR LAKSHVANAN:
Q. M. Hastings, do you recall when both
Mmr. Townsend and M. Robertson were asking you about

the statutory mtigation factor?

A Yes.
Q. Based on your understanding of the
statute, does the statute permt -- strike that.,

poes the statute guarantee that the cost savings and
new revenue sources will offset any revenue |osses
based on the mtigation factor that a utility wll
| ncur?

A No, it does not.

MR. LAKSHVANAN: That's all the questions |
have.

EXAM NER ALBERS: (Ckay. Any recross?

MR, TOMNSEND: We'll let that one go.

EXAM NER ALBERS: (Okay.  Thanks.

kay.  Thank you, sir.

(Wtness excused.)
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EXAM NER ALBERS: | believe next we have
M. MIller

MR ANDERSON:. M. MIler has been sworn in.

EXAM NER ALBERS:  (kay

WADE A. M LLER
called as a witness on behalf of the Central Illinois
Public Service Conpany d/b/a AmerenCIPS and Union
Eleétric Cbnpahy d/ b/ a AméienUE, havi ng been first
duly sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR ANDERSON.
Q. Whul d you please state your full nane and

busi ness address for the record?

THE W TNESS:

A Wade M| ler, Ameren Services, 1901
Chout eau Avenue, St. Louis, M ssouri 63166.

Q. And what is your position wth Aneren
Servi ces?

A I'm Pricing Director.

Q. In the course of your duties have you

caused certain direct testinony to be prepared?

A. Yes, | have.
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Q. | now refer you to an exhibit entitled
irect Testinmony of Wade A. MIler to which is
ttached four schedul es and whi ch has been marked as
meren Exhibit 1.0 and ask if this is the testinony
nd schedul es which you caused to be prepared?

A Yes.

Q. | s the information contained in Aneren

xhibit 1.0 true and correct to the best of your

now edge?
A It is correct.
Q. Did you also cause certain rebuttal

estinony to be prepared?

A Yes.

Q. | refer you to a docunent entitled
ebuttal Testinony of Wade A. MIler which has been
arked as Aneren Exhibit 2.0 and ask if this is a

opy of the rebuttal testinony which you caused to be

repared?
A. Yes.
Q. And is the testinony contained in Aneren

xhibit 2.0 true and correct to the best of your

now edge?
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A Yes.

MR ANDERSON: At this time | would nove for the
adm ssion into evidence of Ameren Exhibit 1.0, which
consists of the Direct Testinony of Wade MIlier and
the four schedules referred to in that testinony, and
Amreren Exhibit 2.0.

EXAM NER ALBERS: Any objection? Hearing none,
then Areren Exhibit 1.0 with Schedules 1, 2, 3, and 4
and Aneren Exhibit 2.0 are admtted.

(Wher eupon Aneren Exhibits
1.0 and 2.0 were received
i nto evidence.)

MR. ANDERSON. At this time M. Mller is
avai l abl e for cross-exam nation.

EXAM NER ALBERS: Any questions for M. Mller?

MR, TOMNSEND:  Yes.

EXAM NER ALBERS: (kay. .Go ahead,

M. Townsend.
MR TOMSEND: Thank you.
CROSS EXAM NATI ON
BY MR TOMNSEND:
Q. Good afternoon, M. MlIler. Chris
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Townsend appearing on behal f of NewEnergy M dwest
L.L.C.

You're critical of the suggestion by
Dr. O Connor that parties submtting contracts to the

Neutral Fact Finder provide additional explanation of

the nuances associated with their contracts. |s that
correct?

A | don't believe that that's perfectly
correct. | believe that we expressed that or that |

expressed that additional information is available or
can be provided. The specific nature of the

i nformation that he suggested, we question whether
that fell within the context of the NFF process.

Q. So it's not that you believe that the data
is irrelevant. You just think that it mght be
contrary to the | aw?

A, That is correct. | don't think we made a
judgnment as to the relevance of the data.

Q. Assuming that it's legal to submt
subj ective analyses with regards to the contracts, do
you believe that such information should be provided?

MR, ANDERSON: |'m going to object on the
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grounds that it's vague. \Wat do you nean by
subj ective analyses? I'm not sure how the w tness
can answer that question. |If there's sonething
specific in M. O Connor's testimony or M. Mller's
testinony to which you would like to refer, that
m ght be hel pful.

EXAM NER ALBERS: Sust ai ned

Q. Turning to your rebuttal testinony, at

| ine 48 you use the phrase subjective data. Do you

see that?

A Yes.

Q. kay. Do you believe that such subjective
data should be submtted to the NFF?

A | believe that in ny testinony | indicated

that it is nmy understanding that it is not within the
realmor not within the ability or capability of the

NFF to consider that data. | didn't make a judgnent

as to whether it should or shouldn't.

Q. Assuming that it is legal for the NFF to
consi der such information, should such information be
provi ded?

MR. ANDERSON: 1I'm going to object as being
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eyond the scope of M. MIller's testinony.

ir. Mller is testifying as to the NFF process as it
surrently exi sts, and | believe that's asking for
specul ation and goes beyond the testinony to ask what
shoul d be done if -- depending on a different state
>f the |aw

MR. TOMSEND: And we nmay disagree with regards
to the interpretation of the law as to whether that's
al | owabl e.

EXAM NER ALBERS. (Ckay. 1'11 overrule the
objection. The parties can argue in their briefs
about the whys. 1It's a hypothetical.

A Can you repeat the question, please?

Q. Assuming that the NFF is allowed to
consi der such subjective data, do you believe that
such subjective data would serve a useful purpose?

MR. ANDERSON: My | ask a clarification?

A | don't know the answer to that.
VMR. ANDERSON: Wt hdr aw.
0. |f there are contracts submtted to the

NFF that include |oad follow ng service, are you

opposed to the NFF using that information to adj ust
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the price of other contracts that nmay be for block
power ?

A Again, I'm not -- | don't believe in ny
testinmony that | nade any judgnments as to what other
| ssues should or should not be considered or would be
wort hy of consideration. | believe |I just stated
t hat, ‘based on my understanding, I did not feel that
t hose considerations were part of the NFF process or
able to be part of the NFF process as part of the
statute.

Q You understand that there may be sone
contracts that are submtted to the NFF that in those
contracts thensel ves contain sonething addressing the
| ssue of |oad follow ng service, don't you?

MR, ANDERSON: | guess I'm going to object at
this point to the questions regarding the |oad
follow ng service on the grounds that it's beyond the
scope of the testinony. If there's a specific
reference to the testinony, either the direct or
rebuttal testinony of M. MIller that you have a
guestion about, you know, that's fine, but I'm not

sure | can see the reference to the testinony that's
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een subm tted.

EXAM NER ALBERS. M. Townsend.

MR. TOMSEND: We can continue to go back to
specific line references and all, but | think that
-his, again, goes to the essence of his testinony.
Juestion 6 though tal ks about | oad shaping and | oad
Eollowing in his rebuttaltestinony.

EXAM NER ALBERS: 1'11 overrule the objection.

Do you renenber the question, sir?

A No, | do not. If I could have the
question again.

Q. Do you understand that some of the
contracts that are submtted to the NFF may contain
information that specifically addresses the costs
associated with load follow ng?

A I'm not sure exactly what you nean by | oad
following. Can | ask what the context of [ oad
foll ow ng means?

Q. You do testify about Dr. O Connor's use of
the termload followng. Correct?

A Relative to adjustments, | believe I

testify on adjustments that he would |ike to nake.
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Q. Ckay. So in the context of Dr. O Connor's
testimony he explains what |oad following is, and you
had a sufficient understanding of that concept in
order to be able to prepare your rebuttal testinony?

A Yes.

Q. For purposes of this cross-exam nation
let's assunme that the definition of load following is
the ability to schedule the day before for each hour
of the follow ng day. Ckay?

A Okay.

Q. Do you understand that some of the
contracts that are submtted to the NFF may include

specific costs associated with |oad follow ng

service?
A | understand that contracts may include
that service. | do not have any know edge as to

whet her any specific costs for providing that service
were attributed to those contracts or not.

Q. Assumi ng that there are contracts that do
have specific costs that are associated with that
| oad follow ng service that are submtted to the NFF,

how should the NFF use that information?
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A Can you please ask the question again?

0. Assuming that there are contracts that are
reported to the NFF that contain costs associ ated
with load follow ng service, what should the NFF do
with that infornation vis-a-vis analyzing blocks of
power in whol esal e contracts?

A . | do not know. | do not know what the
appropriate -- what costs you're referring to, what
ni ght be appropriate and what's not. My
understanding is that itens to be reported to the NFF
are directly related to contract prices, not costs.
I'm not sure what the |oad follow ng costs are within
the context of prices reported to the NFF.

0. |f the NFF receives contracts that have
prices associated with the |oad follow ng service,
what should the NFF do with that piece of information
vis-a-vis whol esal e bl ocks of power?

MR, ANDERSON: | guess, again, I'm going to
object. The testinony that's been presented is not
testinony advising or comenting on what the NFF
should do with data. It's comenting on what the

scope of the formand the instructions for the form
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for which the electric suppliers will need to provide
to the NFF. It doesn't go to the issue of how the
NFF - -

MR TOMSEND: 1'11 withdraw the question.

EXAM NER ALBERS.  Ckay.

Q. Your basic position is that the NFF
process should be replaced. " Is“that correct? "~~~

A Correct.

Q. However, you identify a nunber of specific

problens that are inherent in the current NFF

process. |s that correct?
A That's correct.
Q. For exanple, you recognize that the prices

that are reported for the year 2000 may be higher or

| ower depending on the prices that are associ ated

w th other out years for a given contract. Correct?
A Correct.
Q. Do you have a proposal as to how this

i nformation should be brought to the NFF, assum ng
that we're stuck with the NFF process?
A, | in ny direct testinmony as Exhibit 4

suggested sone nodifications to clarify and add
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miformity to certain aspects of the reporting
rocess. | did not attenpt to address every single
soncern that we rai sed because sone of them are not
sorrectable t hrough any anmount of manipul ation or
-hrough anybody's best efforts. So | Dbelieve the
answer to your question is yes, | did nake sone
recommendati ons as to changing the form and the
orocess.

Q. And the changes that you propose mtigate
some of the problens that you've identified but not
all of them Correct?

A That's correct.

Q. Assuming that we're stuck with the NFF
process, should the other factors that aren't
addressed in your revisions to the forminpact the
mar ket value calculation at all?

A | think that they do. Those factors
either inpact the process or don't inmpact the process
to the extent that the process results in the wong
answer or they're not considered.

Q So to the extent that they're not
considered by the NFF or the translation tariff,
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these are problens that would remain in the market

val ue of power.

A Presumabl y.

0. |s there sone qualification there that I'm
m ssi ng?

A | have not attenpted to quantify in any
way the relative' significance of each 6f these. Sone
of these -- sone m ght not be considered to be a
probl em

MR. TOANSEND: No further questions. Thank
you.

EXAM NER ALBERS: Anyone else? No? I'm sorry.
M. Robertson. Go ahead.

CROSS EXAM NATI ON

BY MR ROBERTSON:

Q. M. Mller, in response to sone questions
by M. Townsend you suggested or at |east |
understood you to suggest that there were certain
information that could be provided to the NFF
consistent with the law and that information which
was suggested be provided by M. O Connor -- strike
t hat . | nformati on which M. O Connor suggest be
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provi ded was not necessarily, in your opinion,

consistent wth the | aw |s that correct?
A That is correct.
Q. What type of information do you believe

the law pernmits RESs, retail electric suppliers,
electric utilities, alternative retail electric
suppliers to provide to the NFF?

A It is not clear to ne. | do not know the
answer what -- there is a location on the proposed
formto allow for additional information that
submtters deemto provide value. It is not clear to
me what information that mght be reported is

actually able to be considered by the NFF and what is

not able to be considered. | don't know the answer
to that.
Q. Now i n the answer you just gave am |

correct in assumng that this so-called additional
i nformation as to whether or not it's relevant and as
to what exactly it is is sonething that's within the
discretion of the ARES, the RES, or the electric
utility to provide to the NFF?

A That is my understanding.
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Q. Now are you famliar with or can you -- to
the extent that you know, can you identify for me any
provision in Section 16-112 that says that the
provider of the information has any discretion about
the information he is to provide, he or she or it is
to provide to the NFF?

A . In reference to specific statute |anguage,
| can't point to anything that would either support
or reject my conment.

Q. Do you agree or would you agree or
disagree with the statenent in -- a statenent in the
i nstructions which state, which provide the
respondent should also provide an indication as to
whet her or not in the opinion of the respondent the

price reflects true market value or some other

val ue?

A | recall that being part of the
i nstructions.

Q. Do you agree? Do you think that's a good
thing or not?

A In nmy view, no.

Q. Wy not ?
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A In the context of the NFF process and the
strive for uniformty, | don't know how the NFF could
use information provided inconsistently by the
parties and use it effectively.

Q. Do you know of any provision in the |aw
that allows the NFF to determne of his own accord
whet her a particul ar price in-a“particular ¢ontract
is or is not reflective of market val ue?

A | do not know.

MR. ROBERTSON: | don't have anything further.
Thank you.

EXAM NER ALBERS: M. Wl sh.

MR WALSH Can | ask two questions?

EXAM NER ALBERS:  Sure.

CROSS EXAM NATI ON

BY MR WALSH:

Q. As a followup to M. Robertson's
question, based on your know edge of the law, is
there anything that forbids an entity from providing
subj ective or additional information for the NFF to
consi der?

A Not that I'm aware of.
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Q. And is there anything in the statute that
forbids an entity from stating whether the price
they're providing is reflective of the market val ue?

A, Not that I'm aware of.

MR, WALSH.  Thank you.

EXAM NER ALBERS: Anyone el se?

MR ROBERTSON:  Is it all right to ask a
question?

EXAM NER ALBERS: What's that?

MR ROBERTSON: Is it all right to ask a
fol | owup question?

MR, ANDERSON: No.

(Laughter)

EXAM NER ALBERS. | think you had your chance,
M. Robertson

MR, ROBERTSON.  Ckay.

EXAM NER ALBERS: No other questions for
M. MIller?

| just had one followup, just a clarifying

quest i on.
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EXAM NATI ON
BY EXAM NER ALBERS:
| want to refer to your rebuttal testinony,

yuestion and answer nunber 11, and | just wasn't sure
exactly what your position was in this particular
juestion. 1It's concerning what M. GCeraghty
sroposed, and basically are suggesting that the -
“ommission reject M. Geraghty's proposal or sonmehow
i ncorporate off-peak hours into the proposal?

A No. In fact, the suggested revisions that
we made in Exhibit 4 support M. Geraghty's
met hodol ogy. | was not making a judgnent that the
exanple that | was denmonstrating was either good or
bad, but that a possible result of the inplenentation
of that process would be that you could have in
certain circunstances on-peak prices |ess than oft-
peak prices.

Q. Okay. So you just wanted to point that
out and to be aware of it.

A Yes.

EXAM NER ALBERS: (kay. That's all.

And it sounds like you did have sone
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redirect, M. Anderson?

MR ANDERSON: 1'm not sure. Can we take a
m nut e?

EXAM NER ALBERS: Sure.

(Wher eupon a short recess was
t aken.)

EXAM NER ALBERS: okay. W 'are on the record
again, and it looks |ike M. Anderson has no
redirect.

MR, ANDERSON:  Yes. W have no redirect.

(Wtness excused.)

EXAM NER ALBERS: And | believe next was
M. Voytas, but no one has any cross-exam nation of
M. Voytas.

MR ANDERSON:  Correct. W have submtted,
distributed the rebuttal testinony of M. Voytas
which is marked as Ameren Exhibit 3.0. W've also
di stributed and had marked as Exhibit 3.1 M. Voytas’
affidavit supporting his rebuttal testinmony, and at
this tine I would nove for the admssion into
evi dence of Ameren Exhibits 3.0 and 3. 1.

EXAM NER ALBERS:  Any objection? Hearing none,

o o L A RS HAGPTRY S oo
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then Ameren Exhibit 3.0 and 3.1 are adm tted.
(Wher eupon Ameren Exhibits
3.0 and 3.1 were received
into evidence.)
EXAM NER ALBERS. And our next wi tness is Koby
Bai | ey on behal f of Nicor.
“(Whereupon Nicor Energy LLC
Exhibit 1 and 2 were narked
for identification.)
EXAM NER ALBERS: M. Bailey, could you please
stand and raise your right hand.
(Wher eupon the w tness was
sworn by Exam ner Albers.)
EXAM NER ALBERS:  Thank you.
KOBY A. BAILEY
called as a wtness on behalf of Nicor Energy, LLC,
having been first duly sworn, was exam ned and
testified as follows:
DI RECT EXAM NATI ON
BY MR MJUNSON
Q. Wul d you please state your nane and
busi ness address for the record?

Sullivan Reporting Company
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THE W TNESS

A Koby A Bailey, 1844 Ferry Road,
Naperville, [Illinois 60563.

Q. On whose behal f are you testifying in this
proceedi ng?

A Nicor Energy, LLC

Q. You ‘have before you what's been marked for

purposes of identification as Nicor Energy Exhibits 1
and 2. | ask you if this is your prefiled testinmony
submtted in this proceedi ng?

A, Yes, it is.

Q. Is it correct that Exhibit 1 contains six

pages and Exhibit 2 contains five pages?

A That is correct.

Q. Was this testinony prepared by or under
your direction and supervision?

A Yes, it was.

Q. Do you have any corrections or

modi fications to make to either exhibit?

A No, | do not.

Q. If I were to ask you these sane questions
that are set forth in Nicor Energy Exhibits 1 and 2,
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woul d your testinmony be the same?

A Yes, they woul d.

MR MUNSON: At this time, M. Hearing Exam ner,
| nmove for adm ssion --

EXAM NER ALBERS: Stop for a second. W have
rebuttal testinony for M. Bailey?

MR, MUNSON:  Yes.

EXAM NER ALBERS: | don't think | got that.

MR MUNSON:  You don't have that?

EXAM NER ALBERS: | don't think |I got that, no.
MR MUNSON. | apol ogi ze for that.

EXAM NER ALBERS: | think I'm just going to take

a mnute to look through this, so we're off the
record.
(Whereupon at this point in
t he proceedi ngs an
of f-the-record discussion
transpired, and Il1EC Cross
Exhibit 1 - Bailey and Il EC
Cross Exhibit 2 - O Connor
were marked for

| dentification.)
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EXAM NER ALBERS: Back on the record.
| wll have to take an opportunity to | ook
at M. Koby Bailey's rebuttal testinmony since |
hadn't received it earlier.
In the neantime, Dr. O Connor is going to
be joining us by phone.
MR. TOMNSEND:, we'd like to call Dr. Philip R.
O Connor and ask himto be sworn.

EXAM NER ALBERS: (Ckay. Dr. O Connor, would you

pl ease stand and rai se your right hand.

DR O CONNOR:  Yes. | am standing and my right

hand is raised.

EXAM NER ALBERS: 1'11 take your word for that.
(Whereupon the w tness was
sworn by Exam ner Al bers.)

EXAM NER ALBERS: (kay. Thank you.

DR O CONNOR.  Thank you.

EXAM NER ALBERS. You may be seat ed.

DR O CONNCR: | amsitting down now.
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PH LIP R O CONNOR PH. D.
called as a wtness on behalf of NewEnergy M dwest,
L.L.C., having been first duly sworn, was exam ned
and testified tel ephonically as foll ows:
DI RECT EXAM NATI ON

BY MR TOMNSEND:

Q. Dr. O'Connor, do you have before you a
copy of what has been now marked as NewEnergy EXhi bit
1 entitled the Direct Testimony of Philip R
O Connor, Ph.D. on Behalf of NewEnergy M dwest
L.L.C?

A Yes, | do.

Q. And is that 15 pages and an Attachnent A
and an Attachnent B?

A Yes. | have Attachment A and Attachnent
B.

Q. And do you intend for that to be your
direct testinmony in this proceedi ng?

A, Yes, it is.

Q. Was that prepared by you or under vyour

direction and control ?

A Yes, it was.
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Q. Do you have before you what has now been
mar ked as NewEnergy Exhibit 2 entitled Rebuttal
Testinony of Philip R O Connor, Ph.D. on Behalf of
NewEnergy M dwest L.L.C. consisting of seven pages of

testinony and an attachnent?

A Yes.

Q. And do you intend for that to be your
rebuttal testinony in this proceeding?

A Yes, it is.

Q. And was that prepared by you or under vyour

direction and control ?

A Yes, it was

MR TOMSEND: W nove for the adm ssion of
NewEnergy Exhibits 1 and 2.

EXAM NER ALBERS. Well, at this point | wll
note there is at least one objection to a |east
certain parts of M. O Connor's rebuttal testinony.
Are there any other objections to his testinony being
adm tted?

MR LAKSHVANAN: W woul d join the comEd notion
to strike for the reasons stated in it.

EXAM NER ALBERS: (Ckay. For the benefit of

Sullivan Reporting Company
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Dr. O Connor, that was M. Lakshmanan on behal f of
| P.

Anyone el se? No?

M. Townsend, have you had a chance to | ook
over the notion?

MR TOMSEND: Yes, we have.
EXAM NER ALBERS: Wul d' you |ike to respond to
it orally today?
MR TOMSEND: Just briefly.

The portion of the testinony that's been
identified in the attachnent serves at |east three
pur poses.

First, it provides an exanple of the
alternatives that are being discussed. A nunber of
the wtnesses to this proceeding have identified
alternatives to the NFF process. In fact, even
Edi son witness Crunrine discusses that alternatives
exist, and today he admtted that that is relevant to
this proceeding. Dr. O Connor nerely describes what
that process is. So the first purpose is to provide
an exanple of an alternative to the NFF.

The second reason why the testinony at
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issue is clearly relevant is that it highlights the
i mportance of load following. The attachnment
explains the inpact that [oad follow ng woul d have
upon the auction, and by having day-ahead prices, why
that would be a better process, something that's
m ssing fromthe NFF process. It's an elaboration of
Dr. O Connor's testimony.

Finally, it illustrates the inpact that
| oad followng puts -- load. follow ng woul d have on
the actual calculations. Nowhere else in the record
does anything actually describe the dollar inpact
that load follow ng would have on an adjustnment to
the NFF, and this provides that type of illustration
for the Comm ssion

In addition, no where in the nmotion to
strike is there any explanation of why this testinony
woul d be prejudicial to anyone. Certainly he's being
offered today for cross-exam nation, and the
W tness's reliance upon the attachnent can be
expl ored by counsel .

EXAM NER ALBERS. wouldyou care to reply to

t hat response?

Sullivan Reporting Company
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MS. READ: Yes, | would care to reply to that

response.

First of all, M. Townsend's remarks
indicate that this is not proper rebuttal. It
doesn't rebut anyone. It expounds on Dr. O Connor's

direct testimony, and given the schedule in this
proceeding, the first status hearing being January °
20, all parties working closely to try to devel op
Issues and limt them testinmony due February 25th,
rebuttal testinmony due |less than a week before
today's hearing, | would say it was incunbent on NEV,
i f they wanted to highlight the inportance of |oad
follow ng or provide exanples, to do that in direct
testinony and give at |least two weeks for data
requests and opportunity to respond.

We got this testinony late Friday. In
ternms of analyzing it and looking at it, it took even
till yesterday to do a notion to strike. W believe,
and 1111 say this in the nature of an offer of proof,
gi ven adequate tine, we would be able to prove that
there are such flaws in the design of these anal yses

that they would definitely bias the bid price, open

Sullivan Reporting Company
TWO NORTH LA SALLE STREET e« CHICAGO, ILLINOIR 60602
{312) 782-4706 .




gomﬂ@()‘l-bwl\.)l—\

_ =
= O

12
13
14
15
16
17
18
19
20
21
22

160

the .proposed auction process to mani pul ation, and
create significant conplications for the translation
process.

We could also I think prove that the
anal ysis incorrectly applies sone of the data on the
face of the analysis. This is not sonmething | can
sinmply respond to through cross-exam nation;

particularly when the witness isn't present.

So it's inappropriate rebuttal, doesn't
respond to anyone, and particularly in light of the
schedule in this case it's a violation of our due

process rights.

But nore inportantly, it's conmpletely
irrelevant to this proceeding. There need not be an
exanple of an alternative. The Conm ssion cannot
adopt an alternative in this proceeding. The parties
have acknow edged there are potential options for
parties to pursue in other places. There's, in fact,
a confidential workshop process that the parties have
been pursuing, and there are other proposals that are
made in that process. It serves no purpose in this

process to have just one of those proposals floating
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wwound, particularly a proposal that purports to
omment on ot her proposals that aren't before the
*ommission and relates to an issue that this
>ommission can't decide. It's irrelevant, it's
immterial, and it's prejudicial to the extent it
-ries t0 get one proposal before the Conm ssion in
this proceeding without the Commission having the
oenefit of a full discussion and other alternatives
which will only occur through the workshop process
and any filings that are ultimately made as a result
of that process, and | think that supports our view
that this is highly prejudicial to include in this
proceeding and is also irrelevant and immterial.
EXAM NER ALBERS: Okay. Thank you.

In light of the response and the reply, |et
nme say I'm fully aware of what the scope of this
proceeding is for. I'm prepared to deny the notion
to strike but will note that I will give the
testinony and attachnent in question the weight that
it's due.

MS. READ. Thank you.
EXAM NER ALBERS: And with that, | assune that
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your objection is still -- you still make your
objection, and | should note your objection for the
record, and any other objections then in addition to
t hat ?

MS. READ: No. W have an ongoi ng objection.
I'11 just leave it at that.

- EXAM NER ALBERS: The' ongoing objection is =
noted, and NewEnergy Exhibit 1 wth Attachnments A and
B and NewEnergy Exhibit 2 with Attachnent A are
adm tted.

(Wher eupon NewEnergy Exhibits
1 and 2 were received into
evi dence.)
EXAM NER ALBERS: And | presune you're going to
offer himfor cross now
MR. TOMSEND: W tender the wtness for
Cross-exam nati on.
EXAM NER ALBERS: (Ckay. Do you have any
questions?
MS. READ. Yes, | do.

cno NORTH LA s STEEET (B TR S
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CROSS EXAM NATI ON
BY M5. READ
Q. Dr. O Connor, it's correct, is it not,
| that NewEnergy has its owntrading floor in Boston
that it uses to buy and sell electricity?

A There is a trading floor in Boston. It is
not responsible exclusively, however, for supply
acqui sition by the various NewEnergy regions.

Q. s it correct that NewkEnergy advertises
that this independent trading function sets it
apart?

MR. TOMSEND: | request clarification. That
NewEnergy M dwest has advertised that?

EXAM NER ALBERS:. Ms. Read?

MS. READ. That's a fine clarification, if he
want s that.

EXAM NER ALBERS. (kay. Did you hear that,
Dr. O Connor?

A |f you could just repeat that, Sarah.

Q. In New Energy's, for exanple, Internet
site, does it advertise that hosting that independent

trading function is one of the things that sets

Sullivan Reporting Company
TWO NORTH LA SALLE STREET « CHICAGOQ, ILLINOIS 60602
(312) 782-4705




A G ke W N

~]

10
11
12
13
14
15
16
17
18
19
20
21
22

164

NewEnergy apart fromother suppliers?
A Are you referring to the May 25, 1999 date

| nt er net update?

Q. | am tal king about -- if you have it in
front of you, | wasn't going to put it in.
A Yes, | have it in front of ne. That's the

May 25th of 1999, right? -

Q. That's when it was updated, and if you
| ook at the bottom right-hand corner, it was printed
off your Internet site yesterday.

A Right, but | want to nmake sure we're

tal ki ng about the sane thing.

Q. Yes.
A Okay. Yes, that's on the Wb page there.
Q. Ckay. Is it also correct that NewEnergy

advertises on its Internet site that it purchases
electricity froma diversified range of suppliers?
Unlike the utilities, we have no predetermned source
of power. W have the freedomto shop for the |owest
price available. Qur supply team nonitors the narket
to obtain maxi mum profitability for our custonmers by

procuring long-term seasonal, excess capacity, and
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spot market power.

A Dependi ng upon which region you're talking
about, it has various applicability.
Q. Ckay. But is it correct that that appears
on your Website?
A It is on the website right there.
Q. kay.

Is it correct that NewEnergy currently
serves over 500 negawatts of | oad?

A We believe that we have about 500 plus
megawatts of non-coincident peak |oad, yes, in the
ComEd territory.

Q. Ckay. Thank you for adding that
clarification about where. That was ny next
questi on.

Isn"t it correct that in obtaining those
cust oner s NewEnergy Surpassed its original business

targets for the first three nonths of conpetition in

I11inois?
A Yes, that's right.
Q. kay. Is it correct that NewEnergy

Ventures Mdwest is an affiliate of AES Corporation?
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A. Qur nanme i s NewEnergy now. The Ventures
s gone, but, yes, we are a wholly-owned subsidiary
£ AES Cor p.

Q. And is it correct that AES Corp. bills
tself as the world' s |argest gl obal power conpany?

A, | believe that's correct.

0. s it correct that, youissued a press

-elease on Novenber 2, 1999 in which you were quoted
18 saying the overwhel mng reason for our success in
‘1linois i s our sinple and favorable pricing and the
.evel of service and attention we are offering not
mnly | arge custoners but the nediumsized electricity
isers as wel | ?

A Yes, that's right.

MR TOMSEND: (bjection. Wiat's the rel evance
»£ the press release as of COctober [sic] 2nd? The
ritness is here today. |If she wants to ask him a
mestion about what his beliefs are today or what's
iontained W thin his testinony, she's free to do so.

MS. READ: | believe | have an answer, but |
7ill also state that Dr. O Connor nakes statenments in

1ig testinony, particularly on page 4 of his direct,

(F02) T¥2-4705
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about the ability for conpetition to devel op, and he
makes nunerous other statenents about conpetition.
These are all relevant, and the only reason to
reference the press release, which | have previously
forwarded to Dr. O Connor today, was to make this
phone cross-exam nation easier so that we didn't have
t0 ask the statement; see if-he-recalled it or said
sonet hing inconsistent, and then try to work through
| mpeachment . So 1'm trying to nove through this as
qui ckly as possible. It is certainly relevant.

EXAM NER ALBERS: (Okay. The objection is
overrul ed.

MS. READ. And | believe the Court Reporter got
the wtness's answer.

A Yeah, | believe | already answered your
question, but the answer is yes.

Q Absolutely. Right. Thank you.

And in that sane press release were you

al so quoted as sayi ng because NewEnergy has its own
whol esal e supply unit, we are able to provide a
uni que |evel of discounts to our custoners, in sone

cases significantly greater than what they woul d
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receive from another conpetitor or by opting for
ComEd's PPQO?

A Yes.

0. Di d NewEnergy M dwest report contracts to
the NFF |ast year?

A No, we did not, and that's because we did
not have any contracts at that tinme and therefore
wer e hdf bbvered by the requirenent.

Q. 1'd like you to turn to -- oh, sorry.
Before | turn you to that, could you give nme your
definition of |oad follow ng?

A Yes. For the purposes of our discussion
we have treated load followng for retail purposes as
being the ability on the day before to schedule for
the next day deliveries on an hourly basis, so that
for each of the 24 hours of the follow ng day you
woul d specify the deliveries from the whol esal e
supplier to, in this case, the ComEd system

Q. And when you use load follow ng in that
sense, are you referring to full requirenents
schedul i ng?

A It needn't be full requirenents, but in
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the particular exanple of our case it is full
requi renents.

Q. And when you use load follow ng in your
direct testinony, did you have a full requirenents
contract in mnd?

A Yes. That is the nodel. That's right.

Q. How would you distinguish your use of the
word | oad follow ng fromyour use of the word | oad
shapi ng? O phrase; I'm sorry. How would you

di stinguish the use of the phrase load followng in
your testinony fromthe phrase |oad shapi ng?

A Vell, load shaping is sinply an average of
the aggregate of load classes or for that nmatter the
average of a load class over let's say a nonth,
whereas load following is the issue of treating the
day-to-day differences as well as the hour-to-hour

differences in any given day. So they're quite
di stinct from one anot her.

Q. Ckay. | would like you to | ook at
Attachnent A to NewEnergy's Exhibit 2. That's your
rebuttal testinony.

A. Okay.
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Q And | would like you to look at the first
page of the data that follows the narrative in
Attachnent A

A Okay. This is the illustrative data?

Q. Yes. It's titled Illustrative.

A It's titled Illustrative For July (Many
Assumptions)? -

Q I'm | ooking at the page that says Comkd
System Average Load Profile - Illustrative, Mnth of

July, Based on Powerpath website Info and Miltiple

Assunpti ons.

A Okay. Hold on for just a nonent.

MR TOMSEND: | believe that that's the |ast
page?

A Last page. (kay.

MS. READ: Well, it's the first page of ny copy,
o}

A Right, that's labeled Illustrative.

Q Okay. | want to refer you to the phrase

mul tiple assunptions. Can you tell me as you stand
there today or sit, whatever you're doing, what those
mul tiple assunptions are?
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A We had to assune two things. One is that
t he powerpath website i nformation provi ded by Comkd
that for these illustrative purposes would help to
show the differences anong the classes and thereby
really begin to start the process of understanding
what the load follow ng issue was about.

Q.- That's one assunption: What othetr
assunptions are reflected in this?

A Vell, first of all, one of the things we
did was to treat sinply the ten general service rate
classes and did not deal with others. W did not
deal with the above -- | nean we did not deal with
the non -- how should | put that? Wth the rate

classes outside the ten general delivery service rate

cl asses.
Q. VWhat ot her assunptions were nade?
A |f you look at the Maxi num and M ni mum

figures, do you see that? Over on the right-hand
si de?
Q. | see columms | abeled as that, yes.

A Ckay. We sinply assuned, based on the
power pat h Website i nformation from Comed for the | oad
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profiles of these classes, we were able to nake a
calculation that these were the maxi mum and m ni num
| oads for those classes. So we had to assune, for
instance, that all of the work that Comkd did was
correct, but also even if not precisely correct,
adequate for purposes of the illustration.

Q. Wiat else-did you sinply assune?

A | would say those are the nmjor
assunptions.

Q. Let nme direct you to the colum that's
titled Assumed Auction Value. Those nunbers you
sinply assumed?

A Just repeat that, if you could, on the

Assumed Auction Val ue.

Q. You see that colum?

A Yes. It's right in front of ne.

Q. Yes. By labeling it Assumed Auction Val ue
am | to understand that those are nunbers you sinply
assuned?

A Yes. It was just for illustration
pur poses.

Q. Let me refer you to the page, which is ny
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| ast page, | guess it was your first page of this,
titled comEd Powerpath Website, Generic Load
Profiles, Mnth of July, and off on the right-hand

side it says Illustrative for July (Mny
Assunptions).
A That's right.
Q. Are those many assunptions the same as the

mul tiple assunptions on the prior page or are there
addi tional assunptions that were made?

A They woul d be the sane as the ones we've
tal ked about but nerely boiled down for the nmonth of
July where, you know, you may have nore peaki ness or
what ever, but we sinply assuned that the data we had
for the ten classes was adequate for this purpose.

EXAM NER ALBERS: Dr. O Connor?

A Yes.

EXAM NER ALBERS: W didn't catch one of the
wor ds you used there. Ws, that peakiness?

A Well, you know, in July there's a great
deal of peakiness, as we've all seen, and we are
assumng that for this illustrative purpose that the

power pat h Website, which is an aggregation of better
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data that the conpany has, was adequate for this
purpose. W have to renenber the only people who
have this information --

EXAM NER ALBERS: Dr. O Connor, we just wanted
to clarify that one word you used there.

A Al right.

EXAM NER ALBERS: -Could you spell peakiness for
us?

A. Peak, P-E-A-K-I-NESS.

Q Wuld this type of analysis with many
assunptions or mnultiple assunptions be one that you
woul d be confortable basing your business decisions
on?

A Wll, in fact, we do have to base many of
our decisions on inconplete information. As | was
about to say a nmoment ago, the underlying information
| s possessed only by Comed, and in that respect, of
course, it's a slight disadvantage at |east for
everybody el se.

Q Ckay. That's --

A. So we do, from a business standpoint, have
to make judgnents based on inconplete infornation.
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However, nore conplete information that would flush
out and nake concrete these nmere illustrations could
come fromthe conpany.

Q Ckay. Dr. O Connor, we disagree,
obvi ously, about your views on what data is only
avail able to ComEd or others, and I'm not going to
nove to strike, but | would ask you to try'to -- =
we'll nove along nmore quickly if you try to respond
to the question |I asked, and the question --

A | responded precisely to your question,
Sarah. You asked nme, if you want to read it back --

EXAM NER ALBERS: Al right. W're not going to
get into that.

Q Let nme reask it and see if --
A Yes.
Q Okay. Woul d you base a business decision

of NEV -- strike that.

Wul d you base a business decision of
NewEnergy M dwest today on this analysis which you
have presented for the record |abeled many
assunptions, illustrative, nultiple assunptions?

A And ny answer, which | wll repeat, is
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every day we do make business decisions necessarily
on inconplete information.

Q. Do you sinply -- well, 1'da still |ike ny
question answered which was to this particular
anal ysis, would you be confortable buying and selling
power today based on this analysis which you
presented in Attachment A? |

MR, TOMSEND: (Objection, argunentative.

EXAM NER ALBERS: The w tness has not answered
that question, so I'm going to allow the question
agai n.

A If | understand it correctly, would I
sinmply take this information and rely exclusively on

this and go to the narket and pay this price?

Q. Yes.

A, Wl | of course not. You know the answer
to that.

Q. So you woul d not base a business decision

on that analysis.
A | didn't say that. | told you earlier
that we do base business decisions on information

simlar to this and that is inconplete. You were
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asking nme then a different question which is would I
go to the market with presumably this information
exclusively, which | asked you to clarify, and |
said, well, no, there would be other information as
well, and these prices are nmeant strictly as an
il lustration of the wide range of demand or usage in
any given hourw thin any given class.

EXAM NER ALBERS.  Ckay

Q Dr. O Connor, in the conduct of NEV's
busi ness, does it nake business decisions commtting
dollars and cents on the basis of illustrative

anal yses in which various nunbers are sinply

assuned?
A Yes.
Q Ckay.
A Now wait a minute. You're beginning to

tw st things, Sarah. W didn't merely assune the
nunbers. We took nunbers from the powerpath
Website. W then had to make certain assunptions
about the extent to which there was various
simlitude with the real world, and we live with that

information all the tine.
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Q. And this is the --

A The answer is yes, we do nmake business
deci sions on the inconplete information on the
power pat h Website.

Q. But that's not what I'm asking. For the
type of analysis you' ve presented in Attachment A,

woul d you make a busi ness decision relying on that

anal ysi s?

A | have told you several times, we do it
every day.

Q. Okay. So if that's your testinony, that's

the way you conduct your business, that's fine.

A It's one of the ingredients.

EXAM NER ALBERS:  There's no question pending.

MR TOMSEND:. (njection, argumentative. W're
not here to listen to Sarah testify. I'm sorry:
Ms. Read testify.

MS. READ. | could certainly nove to strike
multiple of his answers.

EXAM NER ALBERS: We've got the w tness being
just as argumentative with the counselor, so.

A Yeabh. | nmean --
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EXAM NER ALBERS: Dr. O Connor, there's no
question pendi ng.

A OCkay. | didn't hear it. Go ahead.

Q Dr. O Connor, as a forner regulator, would
you recommend that the Conm ssion nmake decisions
based on analyses in which data is sinply assuned?

A No. I would hope that what 'the Commission
woul d do would then take this asan illustration and
then ask the only party who possesses the real
information to conme forward with it, and that woul d
be Comkd.

Q. Do you believe that as a former regul ator
it is advantageous to the Commission in considering
proposals for parties to have adequate opportunity to
anal yze and respond?

A, VWell, of course.

MS. READ. Ckay. | have no further questions.

EXAM NER ALBERS:.  Thank you.

Does anyone el se have any questions for
Dr. O Connor? M. Robertson.
MR. ROBERTSON: | do -- with perm ssion of

Dr. O Connor's counsel, | do intend to introduce into

Sullivan Reporting Company
TWO NORTH LA SALLE STREET s CHICAGO, ILLINOIS 60602
(312) 782-4705 )




10
11
12
13
14
15
16
17
18
19
20
21
22

180

evi dence what the reporter should have marked or is

marked as |1 EC Cross Exhibit Nunber 2 which is

Dr. O Connor and NewEnergy M dwest L.L.C.'s response
to ITEC's First Set of Data Requests, Request Nunber
B.

THE WTNESS: (Ckay. 1I'm afraid, Eric, that |'ve
got to dig that out here. Hold on for just a noment,
pl ease. | wasn't quite ready for that. Just a
moment, pl ease.

MR. TOANSEND: Dr. O Connor, | don't believe
that we're going to actually have cross-exam nation
with regards to that.

THE WTNESS: Onh, I'm sorry. | m sunder st ood.

MR, ROBERTSON: | just want to put it in as a
cross exhibit, Dr. O Connor.

EXAM NER ALBERS. Do you have a copy of that for
me?

MR. ROBERTSON:.  Yes, sir.

EXAM NER ALBERS: And did you want to admt any
of the docunents you were referencing there?

M5. READ. | was only going to admt those if

there was a problemin reading it, but we have
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everything we need.
EXAM NER ALBERS: (kay. Did you nove to admt
this? I'msorry.
MR ROBERTSON. | would nmove to admit |IEC Cross
Exhibit 2 - O Connor.
EXAM NER ALBERS:  Any objection?
MR, ANDERSON: | have no objectiorn, but' I missed
what was Cross-Exam nation Exhibit 12
MR. ROBERTSON. Well, it's because | expected
M. Bailey to be on first. That will Dbe Cross
Exhi bit Nunber 1.
MR ANDERSON:. Oh, | see. I'm sorry. Thank
you.
EXAM NER ALBERS: Well, if there's no objection
then to I EC Cross Exhibit 2 - O Connor, it is
adm tted.
(Whereupon | I EC Cross Exhibit
2 - O Connor was received
into evidence.)
EXAM NER ALBERS. And does anyone else have any
questions for Dr. O Connor? No?

Dr. O Connor, this is the Exam ner. | have
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one question for you nyself.
THE WTNESS: Yes.

EXAM NATI ON
BY EXAM NER ALBERS:
Q. |f the Neutral Fact Finder produced a

retail market value, how would that retail market
value be used?

A Well, the retail market value would be
used to produce both the CTC and to provide the
mar ket val ue that would be charged to PPO custoners.

Q. As utility tariffs exist now, they only
take into account the whol esale nmarket value. Is
that a correct understanding?

A Actual Iy not.

Q. Do you believe any revisions to the
utilities' delivery services tariffs have to be nade
to accommodate a retail market value and a whol esal e
mar ket val ue from the NFF?

A No. No, that would not be necessary.

EXAM NER ALBERS: Ckay. Thank you.

Do you have any redirect, M. Townsend?

MR TOMNSEND: Just a few questions.
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EXAM NER ALBERS: Gkay. Go ahead
REDI RECT EXAM NATI ON
BY MR TOANSEND:

Q. Dr. O Connor, do you recall M. Read's
cross-examnation wth regards to the NewEnergy
Website?

A Yes. ,

Q. And she specifically was referring to

quotes from a page that was updated on May 25th of
1999.

A | believe that that's right.
0. |s that date rel evant?
A Well, it's relevant to the extent that the

di scussion of certain procedures and products aren't
necessarily applicable to the central region and to
Illinois because the products and the acquisition of
supply for the Illinois market did not commence unti
wel | after May 25th of '99.

Q. Do you recall cross-examnation wth
regards to the Novenber 2, 1999 press rel ease of

NewEnergy?
A Yes, | do.
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Q. Do you believe that that press rel ease
contradi cts anything that you've said in this

proceedi ng?

A No, no. It was updated by subsequent
press rel eases as wel | .

0. What did those subsequent updates
provi de?'

A In one case, the January 25th, for

instance, it reported on the 500 nmegawatt |evel that
Sarah had asked about and al so though went on to
point out some of the difficulties related to the
cal cul ations of the CTC and market value and the
| i kel i hood of renmonopolization in the summer because
of problems with the market val ue.

Q. And are all of those press releases

avai | abl e on New Energy's Website?

A Yes. They're direct links to the press
rel eases.
Q. Referring to the questions regarding

Attachment A to your rebuttal testinony, could you
pl ease provide a definition of the term peaki ness?

A Wll, the issue there is the relativity of
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t he peak on, you know, very heavy peak days relative
to the average load even in that given nonth or, for
that matter, even for that given day over any nunber
of years, so that in the sumertine, while you can't.
predict any given day or any given sunmer, there
coul d be peak usage and therefore peak prices given
certain conditions that, you know, mght be quite
different than one woul d expect to have occur, and
that's really the issue of peakiness and | oad
followng in the discussion that we're trying to
have.

Q And can you relate the concept of
peaki ness to the average of peak?

A |f you could repeat that, please.

M5. READ:  Your Honor, I'm going to object.
This | think goes beyond the scope of the cross.
He's draw ng on additional testinony that the wtness
of fered which was nonresponsive to questions raised.

EXAM NER ALBERS: Can you tie this back to the
Cross?

MR TOMSEND: It goes back to all of the

di scussion with regard to peakiness and the way in
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which -- I'm trying to put that into the context of
his testinony.

MS. READ. And all of that discussion was raised
i n nonresponsive answers, and | do believe redirect
islimted to the scope of the actual cross-
exam nation

EXAM NER ALBERS: 1'11 sustain the objection.

MR TOMSEND: No further questions. Thank
you.

THE WTNESS: | understand the question. Should
| answer it?

EXAM NER ALBERS: No.

THE W TNESS: No?

EXAM NER ALBERS. Do you have any recross?

MS. READ. Yes, but I'm going to pass.

EXAM NER ALBERS:  Ckay.

Al right. | believe that is everything
for Dr. O Connor then.
(Wtness excused.)
| just want to thank Ms. Read and

M. Townsend for working together to nake this as

pai nl ess as possi bl e. It still did entail some
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pain.

In the future, I'l11l just note for the
record, please check in advance to nmake sure there is
no cross for a wtness.

DR. O CONNOR: M. Hearing Exam ner, we actually
did and were given to understand that there wasn't,
but maybe | m sunderstood sonebody.

EXAM NER ALBERS: Well, | can think of one
person that wasn't asked if they had any cross for
Dr. O Connor.

DR O CONNOR: Ckay. Well, then we m ssed that
per son.

EXAM NER ALBERS: That was ne.

DR. O CONNOR.  kay. \Well, we apol ogi ze.

EXAM NER ALBERS: Thank you.

Do you wish to stay on the line for the
remai nder of the hearing?

DR. O CONNOR No, | don't think so.

EXAM NER ALBERS.  Ckay.

DR. O CONNOR:  Gkay. Thank you.

EXAM NER ALBERS: Al right. Thank you.

DR. O CONNOR:  Bye.
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Do we want to take care of

Should we finish M.

Bai | ey?
EXAM NER ALBERS: \Well, | want to take a break
and look at his rebuttal before we go back to him
M. Stephens?

That's mny understandi ng,

but there's no cross for
VMR ROBERTSON:
M. Exam ner.
EXAM NER ALBERS:
MR, ROBERTSON:. |
of 11 EC Exhibit Number 1,

kay.
woul d then nove the adm ssion
which is the affidavit of

M. Stephens, his direct testinony, and Appendix A to
his direct testinmony -- or rebuttal testinony. I'm
sorry. It should be 2, his rebuttal testinony.

EXAM NER ALBERS: Did you give ne his
affidavit?

MR. ROBERTSON:.  Say again?

EXAM NER ALBERS: Did you give me his
affidavit?

MR. ROBERTSON. | attached it to the -- | can

gi ve you a copy.

EXAM NER ALBERS: (Ckay. And did you have that
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affidavit and testinmony marked as Exhibit 1

t oget her ?

MR. ROBERTSON:  Yes.

EXAM NER ALBERS: Ckay. That's fine. | just
wanted to be clear.

MR ROBERTSON:. Ckay.

EXAM NER ALBERS: And there is just the Appendi X

A?

MR. ROBERTSON:. That is correct.

EXAM NER ALBERS: Ckay. Any objection to this
exhi bit and appendi x? Hearing none, then IIEC

Exhibit 1 with Appendix Ais admtted.
(Whereupon |1 EC Exhibit 1 was
received into evidence.)

EXAM NER ALBERS: (Ckay. Wy don't we take a
little break, say ten mnutes. 1I'l1l take a |ook at
M. Bailey's rebuttal testimony, and at that tine we
can cone back and address any cross there is for
hi m

MR TOMSEND: M. Exami ner, did your prior
ruling also -- on the nmotion to strike include a

ruling that said that Dr. O Connor's testinony was
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admtted into the record?
EXAM NER ALBERS: Actually it did, yes. It
did. | had to think about it for a second, but yes.
MR, TOANNSEND: (Ckay. Thank you.
(Wher eupon a short recess was
t aken.)
EXAM NER ALBERS: Ckay; "Back on the record.
W will pick up with M. Bailey.
| had an opportunity to look at his
rebuttal testinony, and | believe when | interrupted
M. Minson he was noving to admt Nicor Energy
Exhibits 1 and 2.
MR, MUNSON. That is correct. | nove to admt.
EXAM NER ALBERS: (kay. Any objection to Nicor
Energy Exhibits 1 and 2? Hearing none, then those
exhibits are adm tted.
(Wher eupon Nicor Energy, LLC
Exhibits 1 and 2 were
received into evidence.)
EXAM NER ALBERS: Does anyone have any
cross-examnation for M. Bailey? No?
MR ROBERTSON: | have a cross exhibit.
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EXAM NER ALBERS: Cnh, that's right. Go ahead,
sir.

MR. ROBERTSON: M. Exam ner, | would nove the:
ddmssion of IIEC Cross Exhibit Nunber 1 - Bailey
which i S Nicor Energy, LLC's response to IIEC's First
Data Request, Item Nunber 5.

EXAMINER ALBERS: Could you give ne a copy of"
that, pl ease?

MR. ROBERTSON:  Yes, sir.

EXAM NER ALBERS. Thank you.

Any objection? Hearing none, then IIEC
Cross Exhibit 1 - Bailey is admtted.
(Wher eupon | I EC Cross Exhi bit
1 - Bailey was received into
evi dence.)

EXAM NER ALBERS: Did you have any questions for
Mr. Bailey?

MR, ROBERTSON. No, sir.

EXAM NER ALBERS: Does anyone el se have
questions for M. Bailey? No? (kay. | guess you
got off easy, M. Bailey. Al right. Thank you.

THE WTNESS: Thank you.
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(Wtness excused.)

EXAM NER ALBERS: And | believe that takes care
of all the witnesses today and all the testinony for
t hose who weren't here.

Well, as far as | know the only thing |eft
Is to establish dates for briefs and reply briefs.
Everyone assured me they were aware of the tight
frame in thls, so hopefully no one wll be too
al armed when | throw out these dates.

Initial briefs will be due April 16th.
That's one week fromtoday, and reply briefs --

MR ROBERTSON:  March 16t h.

EXAM NER ALBERS: I'msorry; Mirch 16th

MR, ROBERTSON. But we'll take April 16th.

EXAM NER ALBERS: Yes, initial briefs will be
due March 16th and reply briefs will be due March
22nd.

MR REVETHS: Could you live with the 17th and
the 24th? | nmean for reply that's really --

EXAM NER ALBERS: Well, | believe M. Flynn of
Areren spoke to everyone at one of our prior status

hearings and assured nme that everyone was thoroughly
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aware of the tine franes we're under.
MR REVETH S: Well, you know, of course we
understand it's very tight.
EXAM NER ALBERS: Well, you can have less tine
wth the briefs or less tinme with exceptions.
MR REVETHIS: | nean to do replies wth
multiple parties in two business days or three
busi ness days | guess is really incredibly tight.
EXAM NER ALBERS: 1I'm going to be witing the
order on a tight time frane too.
MR. REVETH S: No, | understand that. |
under stand t hat .
EXAM NER ALBERS: Wiy don't we go off the
record.
(Whereupon at this point in
the proceedi ngs an
of f-the-record discussion
transpired.)
EXAM NER ALBERS: After some discussion, initia
briefs will still be due on March 16th and reply
briefs will be due on March 23rd. That's one nore

day from what we originally proposed.

TV\DNO]?Il‘Jl-lI ||.A g&[} |. é%el%ELlj ncq{IC%O ILai.rl]NOIS 60602

(312) 782-4705
Ul
[




© ©o ~N o o1 & W

10
11
12
13
14
15
16
17
18
19
20
21
22

194

Does anybody have anything else or want to

voi ce any objections to the dates for their briefs?

MR MUNSON: | have sonething el se.

EXAM NER ALBERS: (kay. Go ahead, M. Minson.

MR. MUNSON: | have sonme outstanding data
requests that 1'da like -- well, actually it's one

data request per utility or per reporting entity.
Pl ease serve those on ne as soon as possible.

MS. READ. | don't think you -- (interrupted)

MR SEIDEL: W didn't get one.

MR MUNSON:  You conplied; Comonwealth Edison
di d.

MR, SEIDEL: | don't renmenber getting one. Did
you send one to Central Illinois?

MR MUNSON: No, Central Illinois. I'msorry.

MR, LAKSHVANAN: |l linois Power Conpany is not
aware of any being served on it. I'm being quite
serious. | did not received any. | have received
data requests fromtwo other parties, and we have
responded to both of those.

MR MINSON. Al it was is please provide ne

copi es of those responses. That's it.
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MR, LAKSHVANAN: Oh, | didn't see that either.
fe'11l be happy to do that.

MR MUNSON: | believe you and Ameren are the
only ones who have not conplied.

MR. ANDERSON: You just want copies of our
responses to other data requests?

‘MR. MUNSON:  Yes.

MR, LAKSHVANAN. W haven't received any. W
woul d be happy to conmply with that. | just never
received it.

EXAM NER ALBERS: COkay. Are we all clear on
t hat ?

MR SEIDEL: | have a matter off the record.

EXAM NER ALBERS: (kay. O f the record.

(Whereupon at this point in
t he proceedi ngs an
off-the-record discussion
transpired.)

EXAM NER ALBERS: Al right. Back on the
record.

One clarification that was requested be

made is that the dates for initial briefs and reply
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briefs are in-hand dates and that at |east for ny
purposes if | can get it electronically on those
dates, served by hard copy after that, that's fine
wth ne.
|s there anything else to note today?

MR REVETHIS: I'msorry. So electronic filing
on the date it's due is acceptable.

EXAM NER ALBERS: That's acceptable for ny
pur poses, Yes.

MR REVETH'S: Okay.

EXAM NER ALBERS: However you want to work it
out with the other parties, it's up to you guys.

MR, REVETHS: | thought that was agreeable to
everyone. ls it?

MS. READ. Electronic service,

MR REVETH S: Electronic service to all
parties.

EXAM NER ALBERS.  Ckay.

MR REVETHIS: Wth hard copy to follow

EXAM NER ALBERS: No one is objecting to
el ectronic service on the due dates, so it's ny

under st andi ng that everyone accepts it.
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MR REVETHIS: 1I'm sorry.
EXAM NER ALBERS: And if there's nothing further

MR REVETHS: Well, and it's next day hard
copy. |s that correct?

MR, SEIDEL: On the next day hard copy, if you
have it.electronically, why-wouldn't ordinary mail be
okay?

MS. READ: Because | can tell you at |east for
going to the clerk, we often have to call and say who
did you get copies fromto find out who left us off
their electronic filing lists, so | would like to
have next day hard copy.

EXAM NER ALBERS: Next day it wll be then.

Next day it will be.

MR. REVETHIS: Right. That's probably best.

EXAM NER ALBERS: |f there's nothing further,
then 1+'11 mark the record Heard and Taken.

MR REVETHS: That's fine. Thank you
M. Exam ner.

HEARD AND TAKEN
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