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Uﬁder section 6.6 of the contribution agreement ComEd is- required to pay
'_,deconm:.ssicmzng cogts as detemined by the Comiss:ton .and to forward the. funds :
tc Genco at least annually for deposit into decommi581oning .trust funds
f‘mainta1ned by Genco. section i.1 of the contribution agreement defines
"decommiSSioning trusts' as follows-

nthe trusts‘established under the Trust Aéreement oated becember she1ssa,

ﬁs-ameﬁded (Tex Qualified Decommiseioning Treet) between iCUmE&]‘énd the‘

1{lorthe:m Trust Compeny and the Trust Agreement dated December 8, 1988, as

5 ended (Non- Tax.Qualified Decommissioning Trust) between {cOmEd} and the

rthern Trust Company." |

e canlcomolude only that the trosts referred to were those eetahlished in
accordance with all the requirements of section 8--508;1. Therefore,. EQntrer?
to Chicage's position, the section‘é-—sos.l decommissioning trust fonds remoin
- intact. | | o

He aleo nope‘that section 16--114 recognizes a public utility's ability to ’
file a teriff to oollect decommissioning rates where it has responsibility as a
" matter of contract for decommissioning-coats. 220 ILCS 5/16--114 tﬂest 2000)
It would be 1llogical for provisions of the Act to allow ComEd to collect
decommissioning‘rates to satisfy its obligation.under-the contribution ag:eement
and then seal those funds off from tieposit into the accounts established to hold
fundsrfor the eventual purpoee of paying decommissioning cosﬁs.‘ We will preeome '
that the General Assembly did not intend to create an absurd or unjust result.
' Cumming v. Country Mutmnal Insu;a.nge Co.. 178 Til. 2d 474, 479 r1997) '
| _ Chicago also argues that the second purpose to which decommissioning rates
miet be applied pureuantito gectiopn 9--201.5 is 1napplicab1e in-thia oaee.
Chicago takes:the poeiﬁion_thet the hearings before,ehe Commission fOCueed.cﬁ

deterﬁining the‘likely-total cost of deoommiesioning, the likely esoelation in
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_ deconmis_sio:iing 'cos.i:_s @ﬁer the years before decénmirssicniﬂg.actﬁglriy' takes placg;-.
fﬁe iikely growth through investment incqf:xe of the decbnmissioning. ﬁrﬁgts over
_thosé- sa'me,‘ yéar_g, : and  the iikelif nuh;be:r .of years .:ema-ihing be‘fo.re

' decc%gmnissioning. 'Consider_ipg all of this, the Commission approved the tollection
of $73  milij.dn per year for’ four- to six years ba?ed on. the Corﬁmisibn'é best

.' estimate of what would be ﬁeedéd to pay all the decomiésioning c'osté of . all 13
nuclear';poﬁér plants. Chicago contends that the cmission'did not identify any
actual Javi'ngs- to ComEd's rét'epayers that will flow‘frrom its 6rder and concludes
that a |tariff that simply raises a sum that is equal tc_u' expected Afutur.e
decomi!filsioning expenses does not, by definition, reduce _thosé amounts.

CémEd argues that .the decommiseioning _costé are reduced because ComEd
customers will not have to'pay a. deccmmj.ssioning tariff after 20'06-.: '

We believe that Chicago misconstr'n;es section 9--201.5 as :equiring that
decommissioning rates ccllected now must éomehow reduce the total amount of the

',pl.-ice for. decomi‘ésioning as of ;he time it actually takes place. In lour view,
section 9--201.5 requires only that funds c¢ollected pursuant to decomiésioning

-rai:es n;rust be applied s0 as to reduce the amounts that customers will have to pay
iater. | |

The proposal in the petition, apl_:roved as modified, eliminéte ratep.ayers'
liability for decoﬁunissioning costs after four to six years. The #121 million
per vear in decommissioning rates proposed by ComBd was 'based oni the amount
requested by ComEd in its 1999 decommissioning rate . case (in re Commonwealth

E Edison, Ill, Com. Comm"n' Rep. No.”9‘l9-—(.)115) . That amount was calculated by TLG

Services,- Inc. (TLG), assuming that decomis_si’oning rates would be collected fc-:r ‘

the operatiﬁg life of thelmiclear power plan_ts. The operatin§ '_1ife wasg aésmﬁed -

to be egual to ‘the length of the nuciear power plants’ -N‘RC o;eraﬁing licenges.

The Commigsion reduced the s121 million per year to $73 million per year, but the
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amount wili bé collected fqr-oniy 4 to s_years; not the 27 yéars-ba;ed on ﬁhé-_
_'exhiration of'fhe last NRciopérEting license. also, the decommiséioning c;st :

ﬂ estlmates calculated.ln year 2000 dollars prepared hy TLG tot&led $5 645 bllllon".
(rounded for purposes of our discussion to $5.6 bzlllon]. or 83, 1 billion more
than the amount in the decomm1551oning trusta at the time the petition was leed.

VCOmEd's proposed decommissionlng rate was $121 millzcmtper-yeax, with a maximum.
of $726 million. The approved decommissioning rate was §73 mlllion for four to .
aix yeJ;s. or a maximum total of $438 million in decommissiaﬂing rates, which is
Signiflcantly less than ﬁhé estimated deficit in the decommi&sioning trusts 6f
$3.1 billion. R;tepayers are 1iabie for decommissioning costs in yeérs five and
gix of éhg purchase power agreehenﬁ only_to £he extent that Coﬁnd bﬁys power ffdm
Genco. Absent this plan, ComEd's ratepayers would have to pay all the
decommissioning'cdsts with respect to ComEd's-nuclear-pdwez[plants.: Clearly,.the
Commission's order works to reduce the amount of decomm;ssxoning rates ComEd
customers will be regquired to pay in the future.

~ Morecver, decommissioning costs have to be paid at somerpoint in the

" future. All of the money ComEd collects for decommissioning purposes is applied
to those co#ts. Money collectéd now will not have to Ee_collected later; It.
follows then that the monef collected fursuant'to the Commission's ofder reduces
the amounts necessary to be charged by ComEd in fu;ure yéars.

lE‘ven though decomissioﬁing rates autht;rized by the Conwﬁisﬁion must satisfy
only cne of the requirements of section 9--201.5, as we have“ekplained, the
decommigsgioning rates authorized-‘in this case satisff- both requifements.

Therefofé, we reject Chicago'sl argumen;é that sectionr 9——201.57-has béen'
contravened by the Commission'é order. |

On #ppeél, the'interfenors make.agsorted arguments that'wefe rejected by '

the Cdmmissionl contending that section'ls——114.1 of the Act (220 iLcs 5/16--
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114.1 {(West 2'000)1.' bars ComEd's postpale col-l:et'.:tion of deédmissiming rates.
The (ionunis:éion'-s ordexr ref_érem_:es sec;'tion 16--114.1, which prcwides in pertinent
e . : .

'-516.-'114.1. Recdvery of deqomi_séioniﬁg._cbé.t:é in conr_;ecti_bﬁ with
nuclear power flant sale agreement . o | |

{a) An eléctric utilli‘_ty'o.wpingr. a s:.lngle—uni-t. nuclear Egggi._gla_.x;_@: .
located in this State‘which. entere into an agreement to sell the nuclear -
gower plant and as part -qf such agreement agrees: (i) t_.o _maké

contributions to a tax-qualified decommissioning trust or non-tax

4ualified decommissioning trust, or both, as.def_ined in sécl:ion‘a-.sua,l |
f;br the nuclear power pla.n.t. in speci'fied‘ amounts or foi a. specified
peri_ctd- of time, after the sale ig- consummated, -or (ii) to purchase ‘an
insurance instrument which provides for the payment of all-o;r a; speci_fie&
amount of the deconmliss:lioni_ng costs of the nuclear power plani:, shall be
entitled, in the case of _ite;n (i), to maintain such aecomiasioning trusts

" for the purpose of receiving suci'x contributions after the consummation of
the sale, to ixﬁplement revisions to its decommissioning rate in accordance-

) with.subsectiox_:u {b) of thig Sectdicn, a.ﬁd to transfer such decomﬁissioning
trusts, or the balance in the trusts, to the buyer of the nuclear ﬁo.wer

‘pla.nt in accordance with the #greenient of sale, aﬁd-in the case of jitem
{ii}, to implement revisions to its decomissiohing ra‘.t;e- in accordance
with subsection (¢} of this Section.

'{b‘) An électri-; ut:i.lit:y'l’entering into an agreement of sale ‘t_iescr'ibed '

in subsection (a) (i} of this Section shall be entitled to file a petition

. with the Commission for entry of an order aut.horiz:i‘.ng ﬁhe electric utili.ty
{i) to amortize its 1i$bility for decomhissionirig costs pﬁréuant tolr the.

agreement of sale over the pericd of time in which the electrie-utility is
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required by such agreement to -make add:.tional contributions to the
tax—quelified decommissioning trust, the non- -tax qualified decomniseioning
trust, or both, and. (11) to revise its decomissioning rate to a level

that will recdover, over the time pexricd specified in the agreement of

sale, ‘an annual - amcunt equal - to the electric utility =4 annual

contr:.butions to the decomissioning trusts which are required by the"
agreement of sele maltiplied by the. percentage of the output of the
(-mclear power: pla;nt ‘which the ‘agreement of, sale oblig_ates the electr:i.o
tility to purchase in each such year.

(c) An electric utility enterilig into an agreement of sale clescrilced
in éubeection | (a) (ii) shall be entitled to file a petit_ion with ‘_the
Comissioc for entry of an order authorizing the electric utility to
revise its decomesioning ‘rate to a level that _will ifeccfver,- over 5
years, the ,electi-ic utili,tjr"s cost of purchasing the insurance instrument
multiplied by the percentage of the output of the nu-cleer_.ﬁower tla,x_it
which tlle agreement of eele obligates the electric utility'tc pzirchaee in
‘each such ye'ar."'_. ' (Empl;asis edded.] 220 ILCS 5/16--114.1 (West 20_00} .
IIEC/Coalition submits that the 1egal'v'naxim e_xgrgscio _qng__ig_g_ _e__s_t-_' exclusio

alterius'-appliea, purguant to which a court may find that, wl_len certain things
are listed or specified in a statute, the legielative..inte_nt to exclude a.ll cther
things from the statute 5 operation may be :Lnferred (see In re Consensual
Overhear, 323 I1ll. App. 34 236, 240 (2001)). IIEC/Coalition Vcoutends that,
beceuse secti_on 16--114.1 grants 'authority for the Ccmiseion_to 'epprcve an
electric utility selling only one nuclear power plant to collect postsale.
decom:.ss:.oning rates, but does not give the Commigsion. the authority to approve
' the same act by a util:.ty sell:mg more than orne nucleaxr power plant ComEd is -

prohlblted from doing so in this case. However ‘because we have concluded that'
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sectir.ms 9--201.5 and 16--114 prov:.de authority for ComEd's collection of

deccmmissioning rates in this case, the :Lnference created by e.,..:grgss:.o u_:_:i_ls_ est
- clus;o g;l__t_er‘_igg is mappl:.ca.ble here

Chicego ‘also notes that- eeetion 16--114.1 gives electric .utilir.:i.'ea 'own_ing
a single-um':‘.—t nuclear power ~plant the 'authorii:’y to collect postsa,le.“'
decomnissioning costs. . Chicago. reasons that if ComEd, ‘owning'np_re than 'one
nucle_azlg- power plant,- has tl_:i—s same authoritf under the -Commission's
interpi:]etation oL sectioﬁe 9--201.5 and 16--114, then section 1'6-‘-—114,1 is
eendereld ' meani-ngless. éhicago concludes, the‘refore, that  the Comuission s
J.nterpxletat:.on of sections 9--201. 5 and 16--114 must be erroneous. Chicago'
argument on this issue m:.rrors like arguments of other inter\re:mrs; therefore,
we will resolve all of the intervenors's arguments on this issue by spec:.fically _
'address:.ng Chicago's content:.ons -

The Commission recognized that there was an *overiap ef auther_:i.ty" betwee_n
~ the authority g‘ranted in section 16--114.1 permitting pestsale 'decdmﬁssidning
-retes and the general authority evailable under sectioes 9--201.8, B-Iesd'a.l, and
16—-114 te do the same thing. The Commission, however, also noted thet section
16--114.1 r"provides detailed’ -guidanc.e regarding poet nuclear plant sale
decommissioning trusts and future collect;ions for ut.*_i.lities _or-ming_ one muclear
power plant. Section 16--114.1 does not restrict the Commission in evaluating
post-plant saie'decomissioging cost 'preposals for uﬁilitiea ewning more than oﬁe'
plant® and concluded that "[slection 16--114.1 of the Act is not _;. bar te post
-plant rsale decomissioning collectieﬁ by cemEd. "  We agree with the Cmmuission's
conclusion for the reascn that sectxon 16--114.1 contains prov:.s:.ons that are not
- in sections 9--201.5 and-section'l_s--—:l.u.
_Sectioh 16--114.1 gives an electric utility owning a. single-u.-pi:t ﬁucleer

power plant an opﬁion in the event of a sale to purchase an insurance instrument
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to‘ pay decomniss:.oning costs. ' 220 ILCS. 5/16—-114 l{a) {li). (West 2000]}
TSectlons 9--201 5 and 16--114 carry no such option Add;tionally, the
| CGmmiésionis discreticn is greatly limited in the épproval of the'postéaie -
petition to collect a decommdssloning tariff meetxng the requirementa of sect1on
16--114 1. Subsection it_i) ., inter _ag,i_a,,, illustrates this -point by providin_g, *The
- Commission _.illa;l igsue an order granting f:he'petition -within,so _dlays éftgi: th_e-
pet:.t.lan is filed.” {Emphasis added.) 220 ILCS 5/16—-114 1(dy (West 2000). 'I‘he'
word 'Lhall" in a statute is generally indicative of mnciatory int.ent:. Peggle

122 111, 24 64, 85 (1988). On the other hand, the Commission has

broad authority to grant, modify, or deny a petition to file a decommissioning
rate tariff _pufsua.nt to section 9--201.5. Section "9-—,201.5 pro rides in pertinentf
part: |
. {a} The Cmnmis'sion.m_gg after hearing, in a rate cage. or ot;.he.rwi_se,'
'authorize the institution of rate provisions or tariffs 't.hat_: .inérease dr
decrease charges to customers to ref]:ect changes' in, or é;dditiona:_l or
reduced cosﬁs of, deéomission_ing nuclear power plante: ".*.' (Emphasis
-added.} 220 IL;S~5/9-—201.5(§} {West 2000).
The éuthority for the postsale collection of decomilséiéning rates Qranted in
section 16--114.1 alters those provigions in séctionsrlrs--,-lléi and 9~—.261.5. giving
like authority. Accordingly, we rej ecif. Chicago's argument thaif; the: Coﬁission's
interpret_ation‘ of the Act renders section 16--114.1 méan:'.l.ngless and ité
consequent argument that sectlon 16--114.1 vitiates the Coumission - N authorlty
to approve ComEd’'s postsale collectx.on of decommssiomng rates.
. For the forego:.ng reasons, we agree with the Canmission 'g conciusion-tt\lat
sectiopns 16--114 and 9--201.5 of the Act provide the statutory authority ‘to grant’ . ‘
ComEd’ 5 petiticn -as mod:.f:.ed. ’ . ' o

C. Challenges to the Amount of the Approved Decommissioning Rate
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The mater1a1 in this section is nonpublzshable under Supreme Court Rule 23
(166 I1l. 24 R. 23)

[The following materiai is neﬁputlisheble under.sﬁéreme éoﬁrt Rule 23]
L. Interveners‘. 'Challenges' -

al of the intervenors except the State make argumenis challenging the t
amount of the approved decomm;ssxonlng rate. We will address each argument .

_All rates and chargee collected by public utilities shall be just and
reasonable.  See 22071LCS 5/9--101 (West'zooo}. . The Commission's factual
flndings are. considered prima facie correct (220 ILCS 5/10--201(d) {West 2000})
and.will not be reversed wunless *the findings of the Commission are not supported
by substantial evidence based on the ent;re record of ev1dence' (220 ILCS 5/10--
201(3}(iv) {West 2000[). Substentlal evidence iz defined as more than a
‘scintilla of'evidenee, but may be something less than a ;meponderance of
evidence, such that a reascning mind would find the proffered evidence sufficient
to support a particular conclugion. Illinoie Bell Telephone Co. v. Illino;s
Camﬁegce Comm'rn, 283 I11. App. 3d 188, 200 (19965. The appellate court is not
permitted to reevaluate the credibility or weijht assigned to evidence nor
substitute its judgment for that of the Commiseion. Illinois Bell Telephcne Co.,
283 I11. App. 3d at 200-61; - In order to succeed in challenging a factual finding
of the Commiesion, appellant must demonstrate that the opposite eonclusicn is
clearly evident. Commonwealth.Edison CO..V. Illinois Commerce Comm'n, 295 Ili.
App. 3d 311, 321 (1998).

. Chicago argues that the Commission's order did not properly ailecate
decomm1551oning costs between Genco and ComEd's ratepayers, but rather, resulted
in asslgnlng all of the predicted costs to ComEd's ratepayers. CamEd responds
hy pointing out that the order allocates 100% pf the annual funéing_of the

decommissioning truste for thetyeare 2007 through 2027 to Genco. ComBd also

-37-




. .
' Nos. 2--01--003B, 2--01--0212, 2--01—-0912 z--o:.—-osu, 2-7_014-09_15, 2--01--

0916 2-—01--0917 2--01--0923 cons . : s ’
submits that the order transf_ers the ¥igk that decomission_i_ng :eqs't's will be
. :'higﬁer than expected from its ratepeyers.to Genco.__‘ |
‘In its .peti_ti.q‘n:,:r,t':'omzd' preposed to pay for a portion, lnot."all., 6£ the
_-‘decomi'ssioni:ng costs. ComEd proposed an annual decomisszoning rate of $121
million for ‘six years, Wthh is the same an.nual a.mount ComEd petitioned for in
its 1999 Rlder 31 decomnissiom.ng case (In_re Commonwealth Ed:Lson, I1l. Com.
' Comm'n Rep. No. 99—-0115) The calculations in the 1999 case were made by Thomas
5. ‘LaGuF.rdia (LaGuardi_a}“ of TLG. According to the record, LaGuardia is president
of TLG and a board certified cost engineer. He has been working in the field of
nuclea .pewer plant decommissioning since 1969. He is i;he_ cp—-auehor of

»Guidellines for Producing Commercial Nuclear Power Plent .Deco.zf?u_niseioning Cost
Esﬁimat'es. * - He has personally supervised TLG's staff in'the preparation of gite-
specific decommissioning studies for more than 85% of the nuclea':; power plants
“in the ﬁnited States, including _ti:ne ComEd units, all of the operating com_mercial
units in Canada, and cne ie Japan. The record indicates that TLG's nuclear power '
pl_ant decommissioning cost _eetirﬁates have been adopted by :ﬁost state public
" utility commissions and the Federal Energy Regulatory: Coﬁunissien.

7 ComEd submitted cost estimates prepared by TLG which established that
deco:imis'siqning‘cost's Iasociated with 'ComEd's ‘nuclear power plants in year 2000
dol'lars. total $5.6 billion, or $3.i biliion more than the $2.3 billiqn held in
the decohmissioning trustsf CohEd asserts that deconmissidniljig péyments frem
Genco in addition to the'-decomissioning rate requested by ComEd will be
necessary to make up the $3.1 billion deficit. In calculating the anmual
_ decbmieioning :'rate proposed by CornEd, LaGua:rdia assumed that deconnﬁissibning
B rate collections would continve through the retirement of the nuclear power
" plants based on the expiration of each plant‘s tmc operating 1icense, the . last_

of which expires in 2027..
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- The Commission = order approved as. modlfled the annual decom:.ssloa;ung.rate '
_req'uested hy ComBd, which was based cn the total est:.mated ccst of
: deccmuiss:.oning the nuclear power plants d:l.vided by the number of years rema:.n:mg
in the expec_ted operating life of those‘pl‘ants. Pursuant to ComEd's pr_opoal:,
_th'e-conunise'.i.on'a order made ComEd's rateﬁayers :responsifale fcr deccnmﬁssiohiﬁg ‘
cost p,ai?meﬁt;s only fdf tﬁe Years 2_6[51 throagh 2006 rather than. throuéhout the
operat:i'ng‘:li'fe of the neclear powei‘ pla’.ﬁts. The Commission: accepted ComEd'

proposed f:,gu:res and used that ammal amount as a starting po:i.nt before mak:u.ng

. various subtractions to arrive at what the c«a:mn_ission congidered a ‘just and

reasonable decommigsiocning r_ate. . We noi_:e that no oﬁher party _'pr_esented any
decommissioning cost estimates ether Athan to adjust the f.igui:ea pres'eni:ed by
. Laéuardia. We ‘cannot conclude that the 00m1ssion's findings are not supported
by substant:.al evidence based on the entire record of evidence. Accordingly, we
- rej-ect chicago's arguInent that the order.r_nade ComEd's ratepayers liable for all
the decommissn,oning cosLs. |

Chicago alsc submits that the amou.nt of the approved decomie-ioning rate
was not just and reasonable because - t_here was uncertainty as to when'
decomniasion:.ng would ccour. -d:icage peints out that the Comiaaion found i:hat
the growth of the decomniss;oning trust funds W111 e_xceed the escalat:.on rate for
decormisgioning costs, and, therefore, the longer the funds remain in the
deconmissioning ﬁruste, the more earnings ﬁ_fill accumulate. Chicago .ciaims that
the $2.5 billion in the decomissiening truste at the .time ComEd filed its
'peeition may be sufficient to pay 'f’o_r all_ of the decommisgioning cost.a_if the
ﬁucleae:' jacwer plants 'operat;.e long enough. (_:hieago__ reasons _that -b_e_cause the
éemieion rejected ComEd‘'s positien that the. nuclear powe*I piants 'were not
llkely to operate heyond the terms of their orig:.nal RRC licenses, it wag left

to speculat:.on to determine how long the nuclear power plants wauld operate.

' =39-




Nog., 2--01--0038, 2--01--0212, 2-=-01--0912, 2-—-01—-0914 2-—01--09_15-, 2-~01--
0916, 2--01--0817, 2--01--0923 cons. . o
Instead.of putting ComEd to its burden (See 220 ILCS 5/9——201(c](West 2000}). the
Comm1531on, Chicago argues,.engaged in speculatlon and '[atruck] a halance'

.between ComEd's posztion and the zntervenors* pos;tion' and reduced the yearly

. _decomm1591on1ng ratee by $20 million to account for the possibillty that the

*nuclear power plants would operate heyond the. expiration of the nnclear plants'
'current NRC operatlng llcenses. This - speculation Chioago coutends, is no.
substitute for the substantial evidence needed to support the Commlssion'
determ#nation that the decommissioning rates allowed in this case:were Just and
reeeo le. | |
e Comhission recognized the wmcertainty of the duration of the ﬁuciear
power pﬁents' operation in ita order. This, however, does nnﬁ indicate'that‘
1CQmEd failed to carry its burden of proof in this case;:
The Customer Choice Law permits the sale of ComEd's nuclear power plaots
{220 ILCS._S/lsr-lllfg}lB} (West 2000)) and allows ComEa._to collect
'decommissioning rates where it retaine responsibility :or'deoommissiohihg coses
as a matter of comtract (220 ILCS 5/16--114 (West 2000)). Consequently, in
response to ComEd's petition seeking approval for decommissioning rates which
will not Ieoeive annual Rider 31 adjustments, the Commission'ia“forced to
estimate the“totaloamount of decommissioning costs. ﬁhile sfeculatian.has no
place in the Commission's decision or in our reviewlof ehat_decisionl(hmeropgg
0il Corp. v; Illinoies Commerce Cogm-n; 298 I1l. App. 34 ‘341, 343 {1998)),
estimation necessarily does. Because nuclear decommissionlng costs are net
actually incurred until many years in the future, it is necessary to baSe
" decommiggioning cost recoveries on estimates. See 220 iLCS 5/9--201}5{3)(Fe3;
_-2500)). We agree with the Commissioo's position that the unoertaintf.in_these
‘cases does not' compel the Commission to claim it cannot make a decision;

The Commission found that it i likely that some, but not all, nuclear B
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power.plants wiil ope;ate beyond theix initiai-licenséd‘iife. This conélﬁsion_
ig supported bf,the testimony of William Riiey, chief of the electric séﬁtioﬁ of
the e@gineering depaftment of ;he eﬁérgy division of the Illinois Cdﬁmerce
Cémhissich. H Thé Commission'g decisionr to: reduce _ComEd'é:'prcpoégd. annuai
decqmmiésioning rate by §20 million?po compensate for this factor is also
éupp@riéd Ef.Riléy's téstimony. | |
'fIﬁ his.testimpny beforé the hearin§ 6ffiéers, Willi;m Riley recommended
that ComEd's decommissioning.rate be redﬁced_by $20 millien éerIYEar.to account
for the benefit from botentigl licensg extenéiona..'kiley's testimony was as.
:Ecllaw_s.é | | | -
"0. Do you thiﬁk-theACbmmisgioﬁ should make -an adjustment to CﬁmEd}é.
reéuested cost of serviée ﬁp account for potential licenze extensioﬁs at
ComEd's nuclear atationsf
A. Yes.  With the current level of activity in license extensiun ke T
fipd it very difficult tﬁrbelieve that Génco will not-pu:SFG'this optioh
for any of its nuclear units. Likewisg'I would be suzprised.if licenses
were extended for ali of the unitsg.- However.-I do noﬁ have any opinion aé
to which ghiﬁs.are the'bést cﬁndiéates for 1iceﬁse extension. As Mr.
3é;de11e's testimoﬁy,indicates #+% there is great uncertainty related to
the benefits of license extension. .However, under tﬁé'samglassumpgions
that ComEd finds reagonable in Docket 99--0115, license exteﬁsiqn for only.
 four of.Cded's ten units reduées annual decommissicnihg collections by
$36.9 million pér year. To faﬂe a very conservagive_appréach; I recommend
that the‘CdmmiSSion'reducézcolléctions by $20 million pé:,yeér. VThiQVdoes
n§€ aasume a license extension.for any particular unit(s), but_merely
reflects a part of the pntenﬁial aéviﬁgsrdue to license extension."

Because the determination of the future costs of decommissioning the nuclear
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péwer planta necessarzly involves estimation; we cannot say that the Com:Lss:Lon‘s '
bdec:Lsion to accept Riley 8 estimation was unsupported by - substa:ntial evidence‘
" pased on the entire record of evidence.

It is worthwhile to .note'it.hat (fo_mEd has indicated in its brief that Genéo
does intehci tc_i ) seeic ._-r.en.ewa.ll‘ ﬁf the NCR operating licenses. It is also
- gpignificant | that in rth'e intexvencrs' Jjoint i:rief in response _to‘ ' :ComE&'_g‘
cqﬁteﬁtions on appeal ;, the intervenors, including C’hicago. "collecti\;'eiy- argue’
that tHe COmnission -] :E:Lnding of fact that the deccmmissioning rate should be
reducec by $20 million due to the likelihood of license renewaJ.s for some of the
.m._xclea power plants is supported by substantial.evidence._ 7

It is also important to realize that, 1;'.0 ‘the extent tﬁ_a .Commiss_ioﬁ
.und'e:r:estimate_s this license extension offset, the Comis_sidn has concludé& that
- the Act requires l:‘hat refunds be made to ratépayers as each nuclegr power plant
'is decommissioned (220 ILCS 5/8--508 1(c) {(3) (West 2000)). -‘I'he Comision's
order provides that " [ComEd] is required, by law, to make any and a1l refunds to
ratepa'_‘\rers on a plant by plant, trust fund by trust fund basis as each plant is
" decommissioned.” - COmEd, in turn, agreed to obligate. Genco to 'r’efund to
ratepayers any funds that remain in the decom"niss_ioning trusts iﬁ the event there
is a surplus after all the‘ sta'l;ic;ﬁs are decommissicmed.

Related to Chicago's argument is ;:ook's conteritiqn that the deccnmissioning
trust funds-r are adequate;j- funded to cover deco_miasioniné coste without
additional contributions. Cook claims that f.he‘ Commission made ‘four ‘errors in
‘calculating decommissioning costs. .

First, Cook éubmit.'s that. the COmmissioﬁ's inclusicn of contin_génqy factbrs
' was not just and reasonable because contingency factors are too spééizlative _fo'_
support reliable cost esti;nates.and are unnecessary in view of TI_..G'_"s site-

_ spec’ific cost studies. According to the Commission®s order, a contingency factor

-3 2-




. _
Nos. 2;¢01--0038 2—-01--0212 2-—01—~0912 2——01--0914, 2--0154?915, 2--01-~
0916, 2_-01-_0917 2--01——0923 cons. - .
) is. an allowance to compensate for problems which rﬁay océur ﬁhat lwoul.d cause a

contractor to deviate from tﬁe qptimal perfonnancé é'f é decdmiééioning tasgk.

Ii ig the decémis.éioning' rate that; :n;rustv be just’ 'and réa_s'dnéble (220 ILCS
5/9—;1'03'. (West '2000)} A ?indings by the.'cémission, on the 'othef ha.nd ‘st be

upported by auhstantial eva.dence based on t;.he éntire record of evidence {220
ILCS"Sllo-—zoJ.(eJ {iv) {West 2000)) We believe that there is such evidence in
the record to support the Commz.ssxon's decision to include contingency factors.
LaGuard:La testified that contingency factore are necess_ary and included as a
matter. of geﬁeral practicé. Moreover, in its order the Conmi-ssion spedif'_ically

. recognized its paet practice -o'f approving contixigenéy hfactors-iﬁ',decdmni'ssioning
cost e.stimates.

Se-cond,' Cook challenges the $20 million reduction to.account for the -
posaibility of the renewal or extension of the nuclea;t plants' NRC operating'
1_icen§es as -td:; small. We have concluded abovelth#t_the Comuission's decision.
to accept this .eatimgti'on was supported by aﬁbstantial evidence based on the
entire record of evideance. | |

Third, Cock argues that the C'ommissi_.on underestimated the earnings rate on .
the fu.ﬁds in the decommissioning trusts: The Commission found that the tax-
qualified t:rusté are likely to earn an overall after-tax rﬁte of 7.49% and the
non-tax qua.zlifierd‘tr\_:sts are likely to earn an overall after-tax rate of 6.83%.
At o_rﬁl arguments, ‘c-ook referenced the testimony of Bruce Biewalci who 6§ined that
a higher rate of return is more likely Bs noted above, we are ne:..ther allowed
to reevaluate the credibility or weight assigned to evidence {Z llggnois Bell
Telepho‘ne Co.-, 283 I11. App. 3d at 200-01}). It was the cOmission's prercgative
I.:o'.accept or reject Biewald's opinion.' The f.‘bmnislsion rejected it, cho;afsing'
instead to fély upon the earnings rates p_réfferéd by Comﬁd: :We cannot say that

_the Commission’'s decision to use the lower earnings rates is m:suppori:ed by
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substantial evidence, and Cook has not convinced us obhngiQe;- fh;'bﬁ;dén of
proof'ﬁn all issues appealed from an order ofrtﬁe Coﬁﬁigsionlis op‘fﬁe party
:'appealing. People ex. fel..Jack‘OfMallgx v.'Iilngis ggmmgice ébﬁﬁ‘n, 239 111,
.AP.'I;- 3d 368, 177 (1995)-. I . ' o _
' Fourth, cﬁok“conteﬁds that'thescéhhiésion?s édoption;qfithe DECQN'method '
of decommiseioning instead .df, the SAPESTOR method wés erfqpequé;i'f DECON
.dééomm%ssioning, recommended by TLG, contemplates‘;emo?al-of.all'radioaétive.
materi%l from the site directly after the nuclear plant‘'s shutdowr. SnFESjOR is
.'a' method of decammi:siénihg= where, after thé nuclear poﬁer ‘plant  ceases
operatilons, thé site is - secured and maintained in a gafe::manner and
decommﬂssioning is delayeduuﬁiilla later daﬁe. The cummiSsian found that thﬁ-
DECON method of decommissioning is preferred over delayed decommissioning because
the potential for earnings exceeding escalation rates will be pffset by the
-additional expenses an‘operatpr incurs in maintaining gnd preveﬁting a staticn
from becoming a potential 1ong—terﬁ safety hazard. Cook makes ;o argument in
support of its contentionr other than - the assertiom that if Genco delays
decommissioning due to life extemsions or other reasons, earnings 'wouid
accumulate in the decommi#sioning trust funds. Therefbre, Céok has failed ﬁo
carry.its burden on this issue also. People é;. rel. Jack OLEallgz; 239 111,
-APP-l 3d at 377. ' ' | ' ' '
Because we find insqfficient support for the fouf:argumegts above, we
reject Eook'srpositicn that the decommiséioning truéﬁ funds were adeQuafely
'fundea-tq édver décommissioning costs without a&ditiqﬁal conmributidns;
| Cbﬁk also afgugs that the Commiséion's order violates section 8--
508.1(c) {3) {4ii), ﬁhich provides: | - -
"In the event a public utility sells or otherwise disposes of its

direct ownership-interest, or any part thereof, in a huclea: ?ower plant
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witﬁ respect to which a nuclear decommi;éioning fund has been established,
 the:assets_of the fund shall be distributed to the'pubiic utility ﬁ§_£he
extent of thér;eductionS-in'its liability fbr.futu;e decgmmissibning after
- taking into account thé. 'liabilitieé of th.e..:;'m.b‘.lj.c ‘utﬂity for future
decbmﬁissioning of such nuélear_ppwér plant and the 1iabilities);ﬁa;_ha§é
been'assyméd b&lanbther entity. 2he:pub1ic utility shail, as soa#'as
practicable, provide féfunds or credits ;ﬁ_its customers‘réprésenting ﬁhe“
full amount of the | teductiops 'inr ité‘__liabilityr :for 'futﬁre.
de_c&migs_iéniﬁg;- 220 ILCS 5/8--508.1 (c) (3) {114) (West 2000} .

. Cook ﬁiews the evidence as showing that the ratepayers have fully fundéd the
decommission;ngﬁtfusts and that ComEd wi;l.havé'a reduction in its liahiiity and
excess décommissioning funds of 30%. Cock concludes, therefﬁre,"that unéer-l
section 8--508.1 t@e ratepayers axé'én:itled‘;o a refund of at least 30%_of the

" eurrent decomﬁisSioning trnstlfuhds. | |

Cock's afgument, however, fails to take into'gqcount that the ‘Commisseion
has arrived at different evidentiary coﬁclusions.' The Commission has determined
that the5£ota1,cost of.decomﬁissioning is'$5.6 billion and, as we have noted . .
above, we'cannot.cdncludeithat the Cdmmission{s detérmination is not supported

_Sy éubétﬁntial evidence based upon the entire recoid of evidence.. Moreover, thé
contribution égregment as implemented by thelCommission-fixes Ccmﬁd's liaﬁility
for éequmissibp;ng costs at the $2.5 billion in ﬁhe decommiséibning:trus; funds
plus $73 million céliected annuaily for four to;six'years. Accﬁrdingly, the.
reﬂ_md x:equifements of secti_.on B--508.1(c) {3) (iii) ‘are not imﬁliéatéd because the
assets in the décammissibnin9 ‘t:usts do not exceed Comgd's liability for
decommissioning costs. ..

Coék‘s final argument challenges the;escﬁlation rate used to calculate

decommissioning costs. According to Cook, the major componente . of a
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déébmmigsioniﬁg cost escalation rate are (1) iabér orx wageﬁ;'(z) low ieVel
fadioactive_waste burial costs; and (3i qther deéommissioniﬁg.costs, _ Cboﬁ
'éontgndé that the 4.95% esbalatioﬁ rate of decémmigsioning cqsté adopted by the
_ commission exceeds that_which'is just ;hﬁ reasonablé.- ComBd and the Commission
. argue thet the rate used was appropriate. | o
.The-commis?ion;diaws our attention to Cook's applicétion for rehearing
befbreJFhe.Commissibn which, the Commission claims, faiis to réfefénée C&ok's
contént;on fﬁat inconsistenﬁ figures were used to.calculate'léw ;evel waéte'
buiial_ ésts,‘ fherefore, at ieast as to this matter, the Commission rgasoﬁs that
._Céok_ha _waived its right to appeal. However, upon ocur careful review of Cock's
.appiicaﬁiph for reheafing we.have determined thﬁt it fails to adéquﬁﬁely raise
any of Cook's objections to tﬁe escalaticn rate-figure;-
The Act expressly limits the scope of a party's appeai to_tha-reﬁiewing
.court to those issues raised in the petition for rehearing;before Eh; cémmission.
220 ILCS 5)10--113(a) {Weét 2060}. {"No person or corpor;tion in.an& appeal shéli-
urge or rély upon any'grounas not set forth in suéh applicacion for rehearing
befofe'the Commissiop.!) The purpose of requiring issues to be raised in the
petiticnrfor rehearing is to inform the Commission and 0pposiqg parties of the

alieged legal and factual errors in the Commiggion's order. Citizens Utility

Board v. Illinois Commerce Comm'n, 166 I1l. 2d 111, 135 (1$95).

‘Cook's only ﬁentian of the escalation rate is in that'po?tion_of its 
application.fpr rehearing that faised fhe iésue that the Commission erred in
faiiing ﬁo detefmine_the appropriate amount of decommissioning éostixedovéry
' under a scenario wﬁere ComEd does not sell its nuclear p@we;_planta."gven in
that context, howéver, Cook does not‘challénge the escalationyrate fiéure the.
Commission utilized.. - | | |

In support of its position that the issue has been preserved for review,
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7c00k points. to tile allegatibn in its applicatibn for rehearing -that the
lCcmndsslon failed to cons1der the approprlate factors when datermining whether
ComEd already had adequate funds for deccmmissloning. This general allegation,
however, could not 1nform ‘the ComWLSSIOn or cpposing parties of the specific
mistaké alleged. See Cltizens=0t111tz Boaxd, }66 T11. 24 at 136._'Accordingly,
we--chclude that Cook's escalation rate argument twas not Iraised in. its
application for rehea..ting,'and thus it is waiv:éd.' ‘ 7

rThé'ﬁLPc claims that three of the cgmmission!t_findings as td_the amoutt_
of the décommiﬁsidﬁing rate And its duration ﬁere arbitraty; rendering the
Commission’s apﬁfovﬁl of $73 million per yeér for'fout to six.ygars arbitrary and
~capricious and not supported by Bubstantitl evidence.

Fifst, ELPC points out that the Commission found.tﬁat‘the'énticipateg :
renéwélkor.extension of some of the nuclear powex plants' NRC dperating licenses
.reduces the amount of the Vannual decommiééioting ;ate' needed to meet.
' decommiésiéning costs and, therefore, reduced the annual decommissioning rate'by
$20-mi11itn. ELPC aisc Eoints out that the Ccmmisaipn suggested that any cost
Bavinés from delayed decommissioning are édequatéiy'refiected - the $20 million
reduction fdr Iicense renewals, ELBC argues that the same $20 million reduction
" in the - annual decommasszcning rate - cannot represent the cost reduction for
license renewals‘and account for cost savings from delayed decommissioning.

in thé portion of the Commission's  order addressing the methpd of
decommiséioniné, the-cdmﬁissiongrs concluded: | o

.'While we agree with the ﬁoéition.taien~in the TLEG cost studitt'
that,.in most situations,.thé'DECbN‘alternati#e ig the preféfred mode of -
decémmissioning, there are two campeting points of view with fespect to
methods of decommiésidning.. If decommlssionlng is delayed there is the

potentzal that trust fund earnings may ocutpace escalation rates. Cn the
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_oﬁher‘hand, a delay in decomﬁissioning Wiil re#ulfviﬁ_additionalcOngoing
maintépancé costs. Additiomally, there is the potentiélrfbr inc:eaéés in
the césténof LLRw; and the uﬁéertgiﬁty of striéter=federal.:egulétiohs. T
- after cénsidering—bcth pbéi;ibns, we find thét the potential f§r earﬁingsf
.ekceeding escélation. rates -wiili likely--ﬁe cffset by the .édditional
expenses an operator incuxs in maintain1ng and prevent:ng a- Station from
becomzng a potentlal long-term safety hazard Further, we. find that any
'4eductian in decommissioning costs due to delayed decommissioning is
a equately encompassed by the $20 millian reduction as found in VIII.
cense_Renewal/Life Extension, herein.  ComEd will be‘ge;g;tted;go
rEgoveg'the amounts for decommissioning it is aeéking-hsrg withoutr any.
reduction tglating to delayed decggg;sgion;ng=of the Nuﬁlear Statiggé.'
(Emphasis added.) | o
Although inartfully drafted and somewhat inéonsistent, the chﬁission's order
specifically stateg that it ie not allowing a decommissioning rate reduction to
account for cost savings from delayed decommissicning. Accordingly, we Teject
ELPC's argument- |
Seccnd ELPC argues that the Cammisszon's inclusion of . contingency factors‘
in calculating the Qecommigsioning rate was arbitrazy and msuppcrted‘by 7
substanﬁial evidence. This argument.lapks merit because EﬁPC adds nothing tb.the
éame argument made by Cook that we bavé a;ready rejected. o ‘

B Third, focﬁsing cn the years 20057and 2006, whén Cohsd's éeéommissioning
rates'are;propcrtioﬁaﬁelyradjustedrtb‘xeflect the amount of power Com?d‘buys from
Genéo, ELPC‘aigﬁés that, because the Commission cannot cont:él the priéea that
unrequlated Genco charges, the Commission's order is erronecus because it allows
Genco to~charge market prices, ‘which presumably include iks dec0mmlssiom1ng

cbstS, and at the same time allows ComEd to collect decommissioningvcosts from
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we begin by noting that, pursuant to the cOmmissioan order, 'chEd willr
be perm;tted to recover durlng each of the years 2005 and 2006 an annual amount '
of decummilsioning cost. recovery determined by'multiplying the annual amount of
recavery approved'in thie ordqr times the percentage of the actual energy
production of t_h_e nuclaar.plantsrpurChased“ by c:imﬁd in each suéh yea:‘r.'- Aiso,
cnwzdlisrrequired'to purchase the power Ganao's nuclear power plants braduce-in
2005 and-zbos anly-if COmEd and Genco can reaéh-an agreemenr on a market prica.
In addressing the double collection issue in ite order, the Cammiasion concludad'
that 1ta obligatlon and duty to ensure that the rates paid for electricity by
ComEd's customers in the years 2005 and 2006 ara just and reasunable would avert
~a double recovery of deconmissioniné costs.  The Commission wrote:

'In ite review of Comed's rates, the Commission would have the

ability to ensure that no double collectaon of decommissloning expenses

was reflected,in bundled rates charged to customers."
.Imp11c1t in,the Commlssion's ordex is its assurance that it will not bermit ComEg
to agree to purchase:power from Genco in 2005 and 2006 at a rate that includes
a charge for Ganco;s decommissianing cost recovery. |

Furthermore, aupport for:the concept of limiting collections inryeara'zoos
and 2006 to reflect the percentage of power actually purchaseé from Genco im
found in section 16-v114 1. Under that secticn, an electric utility which owns
only one nnclear power plant and enters into an agreement to sell ic is
authorlzed:

Tty revise its decommzss;oning rate to a level that will recover, over the

tlme period specified in the agreement of sale, an annual amount equal to .

the electric utility's annual contributions to the ﬁecommissioning trusts

which are required by the agreement of sale multipliied by the percentage
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of the output.of the nuclear pcwar plant which the agreement of -gale
obligates ‘the electrw ut:;l:.ty to purchase in each such year._ 220 ILCS
| 5/16--114.1 (b) (i1) (West 2000).
In light of th.is express. statutory scheme for the sale cf a si.ngle nuclear
'pov:er plant, we cannot: say that the Commission's dec;alon_ to apportion Com_Ed'g
de’comiséioning-ratés :|.n the years 2005 émd 2006 wae arbitrary or capricioﬁs._
ﬁoreovef, the findinés of the Cormission are g‘__. __L_ correct (225.'11.('.‘3 5/10-.
.201(d)- [(West 2000}} . Therefore, vwe will not reverse the Commission's decision.
ﬂmally, IIEC/Coalition argues that the Com:.ss:.on erred in fail:.ng to
' regard he substantial evidence in the record demonstrating that Genco will have
suff:l.c_ipnt. revenues to fully fund decommissioning costs. We re;ect this
argument. |
nEc'/Coalitic;n calle our attention to the direct testimt_:ny before the
Commission of Robert Stephens, who éoncluded that, éven if lGenco.iwa:.s -feqxiired to
pay from ites owh revenues the entire §121 mill:.un of annual decomissioning :
costs, it would st:Lll be able to realize a satisfactory return on its investment
) We note, however_, that the decommiseioning rate authorized under section 16--114
d-oeé not rgquire that the .eleci’:rii: utility's J;esponsib:llity for decommigsioning
tosts as a .matter of contract can only arise ‘where- the t:_ra-\aféree_would not
otherwise have suffiéient_fmdé to decommission the nuclear power plaxits. To
the extent thé Comiséion is required to so fin‘d putsﬁanl: to the rquifemenf. t}:\_at_
all rates be just and reasonéﬂ:lé (220 ILCS 5/9--101 .(w-est 2000)), the C’qnnnission
could have fairly chosen not to accept the testimony offéfe& by Stephens.' A
‘parl:y's claim that: its w1tness should be believed over othera is :l.nsuff:.cient to
cvertu,rn a decision of .t'-.he Comm:-.ss:.on. See United Cities Gas Co. v. Illlnois
" Commerce Comm'n, 47 I1l. 2d 488, 500-01 (1970).

In copnclusion, we reject t:he intervenors'. cbjections to the approved
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- decommisgioning .rate..

2. ComEd's;Challenggs- .

Tbe-cdmmission made.the followiﬁg reductions to ComEd' s proposed annual
Aeéommissioning rate of $121 miilion.fo-arrive at the appra?eé.decommissiﬁniﬂg
rate of_ﬁ?ﬁ‘miilion: {2) $20 million for the poseible extensinna or renewals of
the nucleér-power planﬁs' NRCxcpergting licenses; (2) .§7 million-iék the actial
ex;ension of the Dfesaen ﬁuélear.power plant's.NRc c@e:at#ng license by 47
months ; énd,(3) $20.9 mi;lion (rounded for purposes of pur'discuésion to $§1
million) for the exclusion.Qf'non-radiological,decommissioning_cdsts. on Qppe31}
ComEd | éeeks- the restoration of these sums, contending that its propos_ed
.decommissibning.fétg was just and reasonable and that”the reductions were not
suppprted bf subStantial_evidence in-thé record.

.Cngd argues that the Commission abandﬁned thg practice i# fullowed in
previous deéommissioning proceedings where it éalculated qecommissioning.rétes
ﬁéiﬁg the term of the nqcleaf power plants'rcurrent NRC operating license.
ComBd contends .that the Commission arbitrﬁrily reducéd the proposed
decomhiséiﬁningrrate baééd on the possibility.thét scmé_plants will actually
operate befond their initial liﬁenaed life. In consideriﬁg the same_ccntgntion'
made bY-Chicago in-suppoitrof iﬁs poéition that the decommissibning rate was to§
ﬁhigh, we have concluaed that the reduction of the annual decémmissioning rate by
$20 miliion yo acccﬁny'fox the possible extension'or renéyal of the nuclear péwer
plants' NRC operating 1icenses waérsupported by substantiéi'éviden&e( ,Fdf,the'
same reasons, ‘we reject ComEd's_aigument. As to éohEd's contention that.ihe
Commiasibm's decisions are en;itled.to less deference when:the Cqﬁhissiom departs

~ from past practice (Citizens Utilities Board, 291 Ill. App. 34 at 304), we note

that this‘is not the typical Rider 31-decommissi6ning rate case in which the past
préctiqe was employed.
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Second, ComEd argues that the Commission | erred when it reduced the
proposed decommissioning rate by $7 million, based cn a "::onstruction recapture'
granted .on August 24, 2000, by the NRC allowing the oPeration of the- Dreeden 2
"'nuclear power plant for 47 add:Lt:.onel mnths un‘der its operating l‘J.cense. cOmEd

'does not take issue with the amount of the estimated $7 million ‘pex yea.r

.reductlon in decomnisslom.ng costs due to the addit:.onal operating time.

Instead, Comkd contends that the NRC's modification of the operet:.ng license did

not comF to the Conm:l.ss:.on s attentlon until after the record was marked "heard.

and takén® on Auguet 29,_ 2000, and was, therefore, irr@roperly_conidered hy the
. Commission, | . 'A |

The intervenors e-espond, 'contending that comsd.is applic_ation for t-he
1iceose modification was a _matter of publie record well before the record in this
.ca.ee was mar-ked”"hea.rd and taken."” ‘The intervenors also point out. that the NRC
- provided public notice that it was congidering 'grantinglthe 1'i<.enoe modification
in June . 2000. The interjrenofs conolude that, based on the publicrin_formation
available, the Commission had to decide whether it was reasonable to pr_ediet that.
- ComEd's petition for license modification would be granted. "The intervenors also
argﬁe'that- it would be absurdl to reverse the Commission's fectual'finding on this
issue when the petition was in fact gta.nted. '

In its Decemb'er 20, 2000, order, the Commission states that the Staff
raised this issue in its dinitial brief to 'the Conmission, ohich was f:i.led
September 20, | 2000. Flndz.ngs of the Commission must be supported by su.bstant1a1
‘evidence based on the entire record of evidence {220 ILCS 5/10~-201 (e) {iv) (West
'-20_00}). However, we believe the Commissicn properly considered th:_ls evidence
" even though it came to 1ight during the intervening time between the date the
record was marked heard and taken and the date of the Commission's order.

The Commigsion's rules of practice allow for the submission of poetrecord
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‘ data,'inclﬁAing calculations and'other numeriéal aﬁalysis.- 83 Iil. Aﬁﬁ Coda_
§200.875 (1994). It is an indisputable fact that the HRC granted cOmEd's
petition for the construction recapture at Dresden -2 on August 24, 2000_,-
resulting in a 47-month extenslon of the operat:.ng 11cense. .The operat:.ng lifé
‘of the Dresden 2 nuclear power plant is a numerical component of the calculation
of decomm.ss:.onlng costa and was related to ev;dence already in the record.
Horeover, at oral argument counsgel fox ComEd conceded that the C.‘ommission could
"jud;C1a11y~notice' a determination by the NRC.
Ia connection with this licanse e:itensi.cm‘ isaue-, ComEd alsoc -submits that
it was :meroper for the Cdnmission to cqnsi_der' t_he;extensi'm of the Dresden 2
ope_rating -li.cense in isolati.on.. CamEd cl.air_ns that the COnnnissioa engaged in a
l.practi-ce. _airnilar to that which would be prohibited in a general ba_sa rate
proceedirg as_"single—issue ratémaking.' while ttis caae'is'different froﬁ a
i)roceediﬁg to astaﬁlish general base rates, our 'suprenre couf_rt has explained:
| "The rule 'against single-issue ratemaking recogn:lzes that the
revenue formula is déaigned to determine the revenue requirement based on
the aggregate costs and demand of lthe 'utii_ity. ’I’herefore, it would be
ir;tproper to Vconsider cba.tllges‘ t;o_ components of th_e revenﬁe regquirement :u:L
;;solation__. Often times a change. :Ln one: iteit t.fn:E the revenue .:Ec':rmula i.'sl
offsat by a corresponding thanée irx another component off the forrm_:nla. For
example, an increase in ‘depreciation expense attributable'to a new plant
may be offset by a decrease in the cost of labor due to ‘increased
prcductiv.tty, or by increased demand for electricitv. Buiness &
Profgss:.o:nal People for Public: Interest v. Tilipocis Commerce Comm'n, 146
I1T. 24 175. 244 (1991)
ComEd does not direct us to, ‘nor do we find, evidence in the record to indicate

that CORBlderatlon,Gf the 47 additional mcnths of operation at Dresden.2 will
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affect other c_ompﬁnants of the,calcﬁlat_ion of deconﬁnissioning costs. _' quEd cnly
_poinﬁs td factors that are unrelat'ed to the extens:':on- of Dresdeh 2'g operatidn
" or which _..were not included in TLG's calculations. Consequently, there was no
| impropriety when the Commission adjusted its dedqmissioning cost figures tc.;p 'ta_ke'
?;i.nto account the Dresden 2 operating license extensrii:n. ' .
.we, theréfore, affirm the portion ofﬁ the Comission".afder reducing ﬁhe '
annual idecommiss:.oning rate by &7 m:.'.ll.ion | .
t‘j:mally, ComBEd argues that the COnmussion erred’ when it reduced the
propos deéom:.ssion:.ng rate by $21 million to exclude '_ncm.radiological_
deco " sioning costs. We disagree. |
ﬁpnradioiogical decommissicning (othérwise termed site restoration costs)
dinvolves the -demqiiticm of nuclear péwer plant structures which, whilé'not
' invelved in the radiological decocmmissioning process, are not designated for
‘futurre use after radioclogical .decpmnissioning. On this issue the Commission's
order states: ‘

"The Commission agrees with Staff and ‘with-Int.er;venors that it is
inappropriate to inclu;ie non-radiclogical decommissioning. in the overall
cost _6f decommnisgsioning. ComEd's promise; to perform hbm-radiological'
decomi"ssioning activities after the _cﬁmpletion of radiolog:_i._cﬁl
decommissioning does not hold wa_tér. 'fhere is no real assﬁrance tht site
restoration will take place. ,'_I'her_e is no NRC aﬁatqtérj reqtiirem_eﬁt _ﬁor
gite restoration. Nothing within_ the Comﬁd p_ledge itself guarantees that
funds collected fcr site -rest.orat.{on will be uséd for that. 'pu:'r:poée.
‘Therefore, the Commission finds that it is 1nappropriate to *require rate'
payers. to contnbute towards non-rad:.ological decomsaioning ".

The Comiss;ion was concerned that the funds co.'_Llected for nonradiological

decommissioning would be used by Genco for required radiological decommissipning
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cogts. In tt.xi's.v}ay, ConlEd_ cu#tomers would be re@irgd' t6 pay cbsi:s '_ for 'Whicﬁ
Ge_néo othe_r,wise"'wc;uld be respoﬁsible.- ‘Because there was sufficient evi(ience
before the coniniaim_i to show, and the parties agree, that G’e:i’cé :;.s ot subject
' ‘.to x"egul.ati'on by the (:omiasi'c;n and that no stat.ute,.dr _NRc-regulétion requires
: ndnradio?l@g_;l.c‘al dégmmissioning,-. we canhot"éay that the Ccmissibn' s déﬁiﬁioﬁ was
not based on sﬁbstaﬁt_iai evidence. |

. ['rhe p:ece_ding m;teriai ia _nbﬁpuhliahable ﬁﬁdar Supfene Court Rule '2-3.1

. III. CONCLUSION '
Based q&n'th‘e_ .for.eg.;oing.‘ we affirm the Comdséiﬁn's'brder.

BOWMAN and CALLUM, JJ., concur,
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