STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

LOW TECH DESIGNS, INC.
97 AB-001
Petition for Arbitration pursuant to
Sectich 252(b) of the Telecommunications
Act of 1996 to establish wholesale rates
and an interconnection agreement for
access to and rates for unbundled
network elements with Illinois Bell
Telephone Company d/b/a Ameritech
Illinois.
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RESPONSE OF THE STAFF OF THE ILLINOIS COMMERCE COMMIEBION
TC AMERITECH ILLINOIS’ MOTION TO DENY THE PETITION

NOW COMES the Staff of the Illinois Commerce Commission
(*Staff"), by and through its counsel, and in response to Illinois
Bell Telephone Company‘’s ("Ameritech Illinecis" or "AI™) Motion to
Deny the Petition for Arbitration to Establish an Interconnection
Agreement (“Petition") filed by Low Tech Designs, Inc. ("LTD"},

states as follows:

1. In the Motion filed on February 24, 1997, Ameritech
Illinois avers that the Commissien should deny LTD’s Petition on
the grounds that: a)} the issues set forth by LTD, in its Petition,
relate to matters that are not covered by the Telecommunications
Act of 1996 ("™TA 96" or "the Act"}); and b) LTD is not a

telecommunications carrier under TA 96. (Motion, at pp. 2-8).

2. Staff agrees with Ameritech that there is a question as

to whether LTD is a "telecommunications carrier" as defined in TA




96 and the FCC’s First Report and Order, Implementation of the
Local Competition Provisions in the Telecommunications Act of 1996
{FCC 96-325), CC Docket Nos. %6-98 & 95-185, (released August 8,
1996) ("First Report and Order"), and recommends that the

Commission address this threshold, issue.

o 3. Ag an initial matter, staff notes that there is no
regquirement under Th 96 for a reguesting telecommunications carrier
to be certified by a state commission before reguesting

@ interconnection with an incumbent local exchange carrier

("ILECH") .1 However, the duty to interconnect under Sections

251(a) (1) and (c){2) of the Act is limited to interconnecticn with

or for the facilities and equipment of telecommunications carriers.

47 U.S.C. §251(a) (1) and {c)(2). Sections 251(b)(3), 251(b)(4),

251(c) (1), 251(c)(3), and 251(d) (2)(B) alsoc limit the duties or

obligations referred therein to "requesting telecommunications

carriers" or "providers of telephone exchange service” or

"providers of telecommunications services." 47 U.S.C. §§251(b)({(3),

251 (b} (4), 251(c) (1), 251(c)(3) and 251(d) (2) (B).2

1 With respect to the duty to negotiate in good faith, the
FCC has specifically held that "a party may not refuse to
negotiate with a reguesting telecommunications carrier, and a
party may not condition negotiation on a carrier first obtaining
state certification.® First Repert and Order, § 154.

2 Although Congress did not repeat the phrase
"telecommunications carrier" or "provider of telecommunications
services" for each and every duty specified in Section 251, such
a limitation has been found to exist based on the intent of
Congress with respect to those provisions., For example, the FCC

@ specifically found that "section 251(c) (4} does not require
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4. This case represents the first instance in which an
entity, which has not previously been certified by the Illinois
Commerce Commission ("Commission") as a telecommunications carrier,
has requested arbitration with an ILEC in Illincis under Ta 86. 1In
prior arbitrations, neither Staff, the Hearing Examiners nor the
Commission were faced with the issue of making a determination as
to whether the requesting party was a telecommunications carrier.
However, since LTD is not certified to operate in Illinois, there
is no record evidence to support the proposition that LTD is, in
fact, a telecommunications carrier for purposes of interconnection

under the Act.

5. The Act contains the following definitions which are

relevant to the issue presented:

The term “telecommunications carrier" means any provider
of telecommunications services ....

The term "telecommunicaticns service" means the offering
of telecommunications for a fee directly toc the public,
or to such classes of users as to be effectively
available to the public, redardless of the facilities
used.

The term, "“telecommunications" means the transmission,
between or among points specified by the user, of

incumbent LECs to make services available for resale at wholesale
rates to parties who are not ‘telecommunications carriers’ or who
are purchasing service for their own use." First Report and
Order, §875. Indeed, the FCC stated "the negotiation process
established by Congress for the implementation of section 251
requires incumbent LECS to negotiate agreements, including resale
agreements, with ‘requesting telecommunications carrier or
carriers,’ not with end users or other entities.* First Report
and Order, { 875, footnote citing to 47 U.S8.C. § 252(a) (1)
omitted.




information of the users’ choosing, without change in the
form or content of the information as sent and received.

47 U.S.C. §§ 153(44) (46} and (43).

6. Using these definitions, Staff believes that reasonable
minds could differ as to whether or not LTD meets the criterion to
be a telecommunications carrier under the Act and, therefore,

recommends that the Commission resoclve this issue.

7. If the Commission were to determine that LTD is not a
telecommunications carrier as defined by the Act, then Staff
pelieves, as a matter of law, that LTD has no rights under Section
251 of the Act and, conseguently, would not be eligible for
interconnection under Section 251 or arbitration under Section 252

of the Act.

8. If, however, the Commission determines that LTD is a
telecommunications carrier under the Act, then Staff believes the
arbitration should go forward and the petitioning party will have
the burden of proving that it’s request for interconnection is

technically feasible.

9. staff has not seen any record evidence or factual
allegations which support LTD’s contention that it is a
telecommunications carrier under the Act and, absent such evidence

or allegations, Staff is compelled to recommend to the Commission




[
that Ameritech Illinois’ Motion to Deny the LTD’s Arbitration
Petition be granted.
®
WHEREFORE, based on the foregoing, Staff respectfully prays
that the Motien filed by Ameritech Illincis con February 24, 1997,
to Deny the Arbitration Petition of LTD be granted, in totol .
. Vi
Respectfullly ubmitte&f g
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G. DARRYLREED ~
CARMEN L, FOS
DAVID W. McGANN

Illinois Commerce Commission
Office of General Counsel

® 160 North LaSalle Street
Suite C-800
Chicago, Illinecis 60601

' Counsel for the sStaff of the
February 28, 1997 Illinois Commerce Commission
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ILLINOIS COMMRCE COMMISSION

Offléa of General Counsel
February 28, 1957

Ms. Donna Caton

Chief Clerk

Illinois Commerce Commission

527 East Capitol Street

P.0. Box 19280

Springfield, Illinois 62794-3280

RE;: Ill. c.c. Dockek 97 AR-001

Dear Ms. Caton:

Enclosed for filing in the above-referenced docket please
find an original and two copies of the "Response of the Staff of
the Illinois Commerce Commission to Ameritech Illincis’ Motion to
Deny the Petition"”. Also enclosed is a Notice of Filing and

Certificate of Service.
Please acknowledge receipt by datg stanping a dupf;;;gz

copy of this letter and returning it to me in e envelop
provided. . i '

A

G. Darryl Reed
Iliinois Commerce Commission
Office of the Geheral Counsel
160 North LaSaXie Street
Suite C-800

Chicago, Illinocis 60801

(312) 793-2877

Counsel for the Staff of the
Illinois Commerce Commission

GDR/bjm

160 North LaSalie Street, Suite C-B00, Chicago, Wincis 60601-3104
Telophone [312) 783-2877 Fax [312] 793-15566 TOD ("V/TTY™) [312] 814-5B45




STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

LOW TECH DESIGNS, INC.
97 AB-001
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Section 252 (b) of the Telecommunications
Act of 1896 o establish wholesale rates
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NOTICE OF FILING

YOU ARE HEREBY NOTIFIED that I have, on this 28thsday of
February, 1957, forwarded toc the Chief Clerk of the IXlindis
commerce Commission, for filing in the above-captloned decket,

the "Response of the Staff of the Illinois Commerce: cOmm1é51on to
Ameritech Illinois’ Motion to Deny Petltlon" coples jof which
are hereby served upon you.

M/{)/ zA/

G. Darryl R _

ITllineis C erce Commission
Office of neral Counsel
160 North lLaSalle Street
Suite C-800

Chicago, IL.

(312} 793-2877

CERTIFICATE OF EBERVICE

I HEREBY CERTIFY that copies of the foregeoipg Noticg, .
together with the documents referred to thereip; werelfprved upon
the parties on the attached Service List; e1t er by f t class
mail, proper postage prepaid, for Chi Illlnoxs,
dellvery on this 28th day of Februar /

G Darlyl Rée
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Service List
97 AB-001
2728497

GOR

Dennis G. Friedman
Myysr, Brown & Platt
190 N. Lasalle Street
Chicago, IL 40403

Rick Gasparin

ILlingis Commerce CommisEion

527 East Capitol Avenue
springfield, Illinois &2794-9280

Sam Tate

Jilinois Commarce Camiission

527 East Capitel Avenue
springfield, 1llinois 62794-9280

G. Darryl Reed, -avid W, Hclann, &

Carmen L. Fosco

1ltinois Commerce Commission
Office of General Jounsel

160 N. {aSalle Streer. Ste. C-80C
Chicago, 1t &0801-3104

Brent Struthers

{Llinois Commerce Commission
140 North LaSalle Street
Suite C-800

Chicags, IL 4060

James M. Tennant
Prasident

Lew Tech Designs, Inc.
1204 Saville §t.
Georgatouwn, SC 29440

Sam McClerren

1liinois Commerce Commission

527 East Capitol Avenue
springfietd, lilinols 62794-P280

Chariotte Tarksurst

-tilineis Commerce Commission

527 East Capitol Avenue
springfield, Iliinois &2794-9280

Donna Caton

Chief Clerk

1llinois Commerce Commission

527 EBast Capitcl Avenue
springfield, [lLiinois 62774-9280

Louise Sundertand
Ameritech [llinois

Ha 27¢

225 West Rendolph Street
Chicage, IL 50606

Jason Hendricks

1tlinois Commerce Commission

527 Esst Capitel Avenue
springfield, Tllincis 62794-5260

Rasha Youw

1l linois Commerce Comission

£27 Enst Capitol Avenue
Springfield, lllincis 62794-%280

Ed Washington

Hearing Examiner

Iliinois Commerce Commisaion

160 N. LaSalle Strest, Ste. C-800
Chicagn, JL 60601-3104

Juke €, lennings

Illineis Commerce Commission

527 East Capitol Avenye
Springtietd, Itlinals 62794-9280




