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IN THE CIRCUIT COURT OF THE TWELTH JUDICIAL CIRCUIT
WILL COUNTY, ILLINOIS, LAW DIVISION

*

FIRST COUNTRY HOMES, LLC, and )
STATE BANK OF COUNTRYSIDE, )
TRUSTEE OF TRUST NO. 03-2603, )
) 95 CH 864,
Plalntiffs, )  CASENO. = Z
) ST I
AQUA ILLINOIS, INC. and the VILLAGE OF ) 8 w o~
MONEE ) =27
¥ o 3T
Defendants, } w3 8
COMPLAINT AT LAW e T

First Country Homes, LLC (*First Country Homes"} and State Bank of
Countryside, Trustee of Trust Dated January 5, 2004, also known as Trust No. §3-2603
by and through their attorneys, Gardiner Koch & Weisberg, complains of defendants as

follows:
THE PARTIES
First Country Homes ("First Country") is a real estate developer with its principal
place of business jocated at 25640 Jasmine Lane, Monee, Qlinois
The State Bank of Countrysids, is an Illinois state bank holding a trust property
located in Mokens, THinois under Trust Dated Jamaary 5, 2004, also known as
Trust No. 03-2603 (“Trast 03-2603"). The bmeﬁ_cial interest owners of Trust 63-
2603 are Mike Willis and Shamus Flanagse. The property held in Trust 03-2603

) _is being developed by Kirses, LLC.
Upon information and belief, Aqua [linojs, Inc., formerly kmown as Consumers

Ilinois Water Company ("Aqua"), is 2n Iilineis corporation with its principal

placeof busmess located in Kankakee, lllinois, deing business in Monee, Hlinois.
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The Village of Monee in an {llinois municipal corporation.
ALLEGATIONS COMMON TO ALL COUNTS

On October 16, 1986, Aqua and the Village of Monee entered into an agreement

by which Aqua agreed to provide sewerage and wastewater treatment services to

Monee (the "October 16 Agreement™). The October L6 Agrecment is attached

hereto as Exhibit A.

On November 16, 1994, the Village of Monee annexed approximately 151.3 acres

of unincorporated property éontiguous fo the corporate boundaries of Monee. See

Annexation Agrecment dated 11/16/94, attached hereto as Exhibit B. The

Annexation Agreement dated 11/16/94 provides:

SEWER AND WATER CAPACITY. Village warrants that as of the date of the

execution of this Annexation Agreement there is adequate supply and pressure of

potable water to scrve the needs of the Subject Realty and that there exists

adequate sewerage disposal and treatment capacity to service same.

@ _

On or about February 18, 2004, as part of an agreement erfered into between the

farmer owners, the Village of Monce, and Kirsea Builders, as developer, the

Village of Monee a.nn;:xcd epproximately 53.5 acres of unincorpaorated property

contiguous to the corporate boundarics of Monce (“Trust 03-2603 Property™). See

Annexation Agreement dated 2/18/04, attached hereto as Exhibit C.

On February 17, 2005, Kirsea Builders transferred its interest to the-Trust 3-2603
* Property to Trust 03-2603, _

As owner and developer, Trust (03-2603 subsequently hegan the installation of

infrastructurc upan the lots located within the Trust 03-2603 Property.
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The October 16 Agreement specifically provided for wastewater service and
weatment to all wastewater collected by Monee in the collection system, and
therefore the Trust 03-2603 Property.
After receipt of notice, Aqua received monies from Trust 03-2603 for the
provision of sewage and wastewater services for the development of the Trust 03-
2603 Property. In addition, Aqua signed the Hlinois Environmental Protection
Agency (“IEPA”) permit 50 thit Trust 03-2603 was authorized to obtain the
necessary development permits.
To-date, Trust 03-2603 has incurred significant expense toward permitting, site
improvements and construction,
On September 16, 2004 the Village of Monee approved and signed a plat of
subdivision knawn as Phase § of Country Meadows subdivision, a pottion of the
property (“the Firsi Country Property™) owned by First Country pursuant to the
amnexation agreement dated 1/16/94, to First Country. The plat was recorded on
1/25/04, Document No. R 2004194559.
As owner and devéloper, First Country built homes on the First Country Propecty.
The Qctober 16,1986 Agreement specifically provided for wastewater secvice and
treatment to all wastewatar collected by Manee in the collection system, and
therefore the First Country Property.

) On August 28, 2003, the Village of Monee provided notice to Aqua it would not
rencw the October 16, 1986 Agfcqmemt when it wag to expire three years hence,

on 0ctober 16, 2006.
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Afler receipt of notice, Aqua received monies from Fiest Country for the
provision of sewage and wastewater services for Phase 7 of development of the
First Country Property. In addition, Aqua signed the IEPA permit so that First
Country was authorized to obtain the necessary development permits,
To-date, First Country has incurred significant expense toward penmitting, site
improvements and construction. -

First Country
The current phase of First Country's development is called Phase 8. 1t is part of
the First Country Property, Phase 8 consists of 30 lots upon which homes will be
built by First Country. First Country has executed 28 contracts for the sale of lots

" and ¢onstruction of homes in Phase § of the First Country Property.

Construction of the homes in Phase 8 (the “Thase 8 Houses") shall be compieted
June, July and August depending upon the dartes of the contracts. The homes will
be sold at prices ranging from $180,000 to $260,000. If the Phase 8 Houses are
not connected to the Vitlage of Monee sewer and wastewater treatinent system,
First Country will breach all 28 of its contracts.
Phase 7 and 8 adjoin each other and the sewerage and wastewater flow through

the same lincs from Phase 8 to Phase 7 and then to the treatment facility. Therc is

adequate capacity for the treatment facility to handle Phiase 8's sewerage and

| wastewater.
Although Aqua signed the necessary IEPA penmit application for Phase 7, it has

faited and refused to sign such permit application for Phasc 8.
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23.  Inconnection with Phase 8, First Countty has provided alt necessary engincering
approvals for wastewater and sewage and has paid fees, including payment of
some Two Thousand Doliars ($2,000.00), plus others totaling One Hundred
Sixty-Two Thousand Six Hundred Dollars ($162,600.00), required by Aqua to the
Village of Monce.

24.- In connection with Phase 8, First Country paid checks to the IEPA to obtain the
TEPA permits.

25.  Inaddition to money paid for pemmitting, First Country has paid approximately
Four Hundred Fifty-Six Thousand Six Hundred Seventy-Six Dollars
($456,676.00) toward site improvements, including excavation, sewer and water
improvemments, as well as approximately Two Hundred Thisty-Four Thousand
One Hundred and One Doﬂars (8234,101.00) toward home construction. First
Country anticipates expenditures of approximately Seventy One Thousand Eigit
Hundred Ninety Dollars (§71,890.00) toward strect and curb paving for Phase §
of the First Country Property on or about April 1, 2005. Of the amounts
previously spent, $ 1,290,614.38 is atuributable to Phase 8 of the First Country
Property.

26.  Despite demands by First Country of Aqua end the Village of Monee, neither
party has caused scwage and Mwater treatment scrvices 1o be provided to
Phase 8 of the First Country Property.

-Truse No. 03-2663

27.  The Annexation Agreement dated February 18, 2004 provides:
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SEWER AND WATER. Developer shall extend the existing Village sanitary
Scwer and water lines from their current termini to the Subject Realty at
Developer’s expense as needed per phiase of development.

28.  Trust No. 03-2603 has subdivided its property into 136 lots, It has spent
substantial sums installing infrastructure for the property, including piping for the
wastewater and sewerage system, but has been ordered to halt construction by the
Village of Monee and the IEPA, . .

29,  Trust No. 03-2603's wastewaler and sewerage piping connects into the piping
coming from Phase 8 of First Country's development.

30.  Trust No. 03-2603 has begun to premarket its lots to builders for sale this Spring.
With 30 lots under contract and 15 pending the result of this suit.

31, Trust No. 03-2603 has submitted an application for permit to the IEPA for its
property. _

32, The permit submitted by Trust No. 03-2603 was signed by the Village of Monee
and had met all engineering certification requirements.

33.  Inconnection with permitting, Trust 03-2603 has provided zll necessary
cnginceanyg approvals for wastewater and sewage and has paid fees, totaling
$13,373.66 required by the Villapge of Monee.

34, Aquahas failed and refused to sign the IEPA permit. -

35.  Inaddition to money paid for permitting, First Country has paid approximately

$1,018,937.50 toward site improvements. Additionally, in order to facilitate the

construction of the lots, Trust 03-2603 has teken out a loan in the amount of -

$1,850,000.00 and has paid $38,303.13 in interest (quarterly).

169-11 2t/8ad 998-1 -UoHT 8521 98.-20-18
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As a result of Aqua's actions, the IEPA has required the Village of Monee to shut
dowu all work ont the Trust No. 03-2603 Property.

Prior Annexations and IEPA Permits
Upon information and belief, on at feast four separate occasions subsequent to
(ctober 16 Apreement, the Village of Monee annexed properties.
In connection with zll annexations prior to the annexation of the First Country
Property and the Trust 03-2603 Property, Aqus has previously installed or
cotistructed the necessary facilities and improvements to service the annexed
properties.
Upon information and belief, Aqua has refused to provide sewer and wastewater
treatment services to Phase 8 of the First Countiry Property and the Trust Na. 03-
2603 Propesty because the Village of Monee has provided notice to Aquathat it
will discontinue its contract with Aqua in the future.
To connect Phase 8 of the First Country Froperty and Trust No, 03-2603 Property
to the existing sewer and wastewater treatment facility, Aqua must be a signatory
1o an appﬁcatidn for a construction permit to the IEPA. (See correspondence
dated February 23, 2005 to Kirsea LLC, attached hereto as Exhibit D) Aqua has
refused to sign the application, which would be submitted to the [EPA by First

Country and Trust No. 03-2603 and their engineers.

_The IEPA has sent an order to Aqua which provides:

{clonversations resulted in a resolution inte how future construction applications
should be signed until the contract between Aqua Illinois and the Village of
Monee expires. Aqua should include en esterisk next to each item that requires
their signature with an explanation that Aqua only certifics transport and
trecatment capacity until October 16, 2006. If any intermediate sewors witll

169-1 2£/68d 998-L W3 89-el 98, -ER-ba
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remain under the operation of Aqua afier the October 2006 deadline, construction
applications can be certified in the usual manor without the asterisk.

See¢ EPA correspondence dated December 3, 2004, pertaining te signature on
peymit applications, attached hereto as Exhibit E.

42.  Upon information and belief, sdditional developers, Monee Ventures, LLC
(hereatter “Monee Ventures™), Commaﬁder Packing (hereafter “Commander™)
and Location Findecs International, Inc. (hereafter “Location Finders™) are
developing property that was recently annexed to the Village of Monee.

43.  Upon information and belief, Aqua has previously signed IEPA permits necessary
for construction of infrastructure within the area annexed pursuant to the
Annexation Agrecment dated 11/16/94, but has since then refused to cooperate in
further permitting for Monee Ventures', Commander's and Location Finders’
property.

44, o recopmition of its responsibilitics under the Annexation Agreement dated
11/16/94, the Village of Monce has provided methods by which wastewater and
sewerage from the Monee Ventures’ property has been delivered to a specialized
truck that disposes of the waste.

COUNT I - PRELIMINARY AND PERMANENT INJUNCTION

45,  The October 16 Agreement between Aqua and the Viliage of Monee requires

Agqua to provide scwage and wastewater treatment services to Phase 8 af the First
*Country Property and the Trust No. 03-2603 Property.
46.  First Country and Trust No, 03-2603 are intended beneficiaries to the October 16

Agreerent.
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47.  Asaresult of the actions of Aqus, First Country and Trust No. 03-2603 have been
irreparably damaged because its unique real estate homes and the lots will have
no sewage and wastewater treatment services.

48.  The contracting parties with interest in lots being developed by Ficst Country and
Trust No. 03-2603 will be harmed if Aqua does not provide sewage and

*  wastewater lreatment services to their properties because they will be unable to
utilize their real property for its intended purpose.

49.  First Country and Trust No. 03-2603 have no adequate remedy at law 1o resotve
this dispute.

50.  First Country and Trust No. 03-2603 arc likely to succeed on the merits of this
case.

51 A weighing of the balance of harms as a result of the actions of Aqua favors First
Country and Trust No, 03-2603.

$2.  If First Country is to build the homes under contract, construction must begin
immediately.

53, If Trust No. 03-2603 is o sell lots for the Spring selling season, it must complete
the infrastructure immediately.

WHEREFORE, First Country Homes, LLC and State Bank of Countryside,
Trustee of Trust Dated Tanuary §, 2004, also known as Trust No. 03-2603, request this
Cotrt: ‘

A.  Forthe entry of a Preliminary and Permanent [njunction requiring that

Aqua sign the applications for canstruction I;mnit to the Minois

Environmental Protection Agency submitted to it by First Country Horues,

169-1 28/1Tld 998-L : 083 65:2Z1 98.-38-44
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LIC and State Bank of Countryside, Trustee of Trust Dated January 5,
2004, also known as Trust No. 03-2603;

B. For entry of an order declaring that Aqua_ must provide sewage and
wastewater treatment services to the propesties owned by Plaiati ffs;

C. For such attomeys'’ fees and costs as allowed by [aw; and

D. For such other further relief as this Court decms fair and just,

COUNT I - PRELIMINARY AND PERMANENT INJUNCTION
VILLAGE OF MONEE '

54.  Inthe Annexation Agreement dated 11/16/94, relied upon when First Country
purchased the property, the .Villagc of Monce warranted that the First Country
Property will be serviced for sewage and wastewater treatment. See Annexation
Agreement dated 11/16/34, p. 7.

55.  Inthe Annexation Agreement dated 11/16/94, relied vpon when Trust No. 03-
2603 purchased the property, and the Annexation Agreement dated 2/18/04, the
Village of Monee wasranted that the Trust No. 03-2603 Property will be serviced
for sewage and wastewater treatment. SeeId,

§6.  Despite'demands by First Cauntry and Trust No. 03-2603, the Village of Monce
has failed and refused to provide sewage and wastewater trestment services to the

_ ‘Annered Property.

§7. Asaresultof ﬁa actions of the Village of Monee, First Couttry 5nd Trust No. 05«-

“2603 have been itreparably damaged because their unique real estate homes and

lots will have no sewage and wastcwater {reatment.

169-0 Z£/2ld 998-1 -WoHT 6671 98.-£6-§8
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WHEREFORE, First Country Homes, LLC and State Bank of Countryside,
Trustee of Trust Dated January 5, 2004, also known as Trust No. 03-2603, request this
Court:
A.  Forthe entry of 2 Preliminacy and Permanent Injunction requiring that
Village of Monee must sign the applications for construetion permit to the
Iflinois Environmental Protection Agency submitted to it by First Country
Homes. LLC and State Bank of Countryside, Trustée of Trust Dated
Januacy 5, 2004, also known as Trust Ne. 03-2603;

B. For entry of an otder declaring that the Village of Monee must_provide
sewage and water waste treatment services to the properties ownied by
‘.‘.’laintiffs;
For such attomeys' fees and costs as allowed by ‘law; and

D. For such other further relief as this Court deems fair and just.

COUNT XiIl - BREACH QF CONTRACT
FIRST COUNTRY HOMES, LLC v, VILLAGE OF MONEE

58.  Inreliance upon the Anncxation Agreement dated 11/16/94, First Country:

a Purchased the First Country Property,

b. Contracted for general construction and home construction services on the
First Country Propesty;

c. Paid the amount of One Hundred Sixty-Two Thovsand Six Hundred

1 Dollars (§162,600.00) during development of the First Country Propetty
 pursuant to the Village of Monee’s direction, to maks the payments in

connection with the issuance of construction permits for homes

constructed by First Country on the Annexed Property;

169-n 2&/81d 998-L -WOHd 6521 90 L—_Eﬁ-bﬂ
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d. Paid the amount of Four Hundred Fifty-Six Thousand Six Bundred
Seventy-Six Dollars ($456,676.00) toward site improvements, including
cxcavation, sewer and water improvements;

e. i’aid the amount of Twao Hundred Thirty-Four Thousand One Hendred and
Orie Dollars ($234,101.00) toward homc coustruction; and

f. Made payment in-connection with IEPA pemmit applications. -

59.  First Country has demanded the Village of Menee provide it with sewage and
wastewater services,

60.  The Village of Monee has failed to provide First Country with sewer and
wastewater treatment services for Phase 8 of the First Country Property.

61.  Such failure to provide sewer and wastewater treatment services by the Village of
Monee is a breach of the Annexation Agreement.

62.  As aresult of the breach of this contracl, First Country is unable to complete its
contract for the sale of lots and construction of homes on Phase & of the First
Country praperty and therefore will lose sales in the amount of over $6 million.
WHEREFORE, First Country Homes, LLC requests this Court to enter judgment

against the Village of Monce as follows:

A Damages in an gimoant cxcceding $6 million;

B. Such attorneys® fees and costs zs allowed by law; and

C.  Such other further relief a5 this Court deems fair and just.

1
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COUNT IV - BREACH OF CONTRACT
FIRST BANK OF COUNTRYSIDE, TRUSTEE OF TRUST DATED JANUARY 2,
2004, ALSO KNOWN AS TRUST NQ. 03-2603 - VILLAGE OF MONEE
63.  Inreliance upon the Annexation Agreement dated 11/16/94 and the Annexation
Agreement dated 2/18/04, Trust No. 03-2603:
a.  Purchased an interest in the Trust No. 03-2603 Property;
b. Contracted for general construction and home construction services on the
Trust Nq- 03-2603 Property;
c. Paid the amount of $13,373.66 during development of the Trust No. 03-
2603 Property pursuant to the Village of Monee's direction to make the
payments in connection with the issuance of construction permits for
hores constructed by Trust No. 03-2603 on the Trust No. 03-2603
Property;
d Paid interest on a loan of $850,000 in the amount 0f$28,303.13 on a
quarterly basis, and will be forced to do so untif this matter is resolved.
c. Incitrred costs in the amount of $1,018,937.57 toward site improvement.
f Made payment in connection with IEPA permit applications.
64.  Trust No. 03-2603 has demanded the Village of Monee provide it with sewage
and wastewater scrvices.
65.  The Village of Monce has failed to provide Trust No. 03-2603 with §cwcr and
wastewater treatment gervices.
66. .'Such failure to provide sewer and wastewater treatment services by the Village of
Monee is a breach of the Anniexation Agreement dated 11/16/94 and the

Annexation Agreement dated 2/18/04.

1
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67.  Asaresult of the breach of the Annexation Agreement dated 11/16/94 and the
Annexation Agreement dated 2/18/04, Trust No. 03-2603 is unable to complete its
contract for the salc of lots on the Trust No. 03-2603 Property and therefore will
lose sales in the amount of over $6 mitlion.

WHEREFORE, State Bank of Countryside, LLC, Trustee of Trust Dated January

5, 2004, also known as Trust No. 03-2603, requests this Court to enter judgment agairst

the Village of Monee as follows:

A Damages in an amount exceeding $6 million;
B. Such attorneys' fees and costs as allowed by law; and
C. Such other further relief as this Court deems fair and just.

COUNT V - BREACH OF CONTRACT
FIRST COUNTRY HOMES, LLC v. AQUA

-68.  Atthe time of purchasing the property comprising Phase 8 of its development,
First Country relied upon the October [6 Agreement.
69.  First Country is an intended third party beneficiary of the October 16 Agreemeat.
70.  Inreliance upon the October 16 Agreement, First Country:
a. Purchased thé First Country Property;
b. Contracted for general construction and home construction services on the
First Country Property;
c Paid the amount of One Hundred Sixty-Two Thousand Six Hundred
g Dollars ($162,600.00) during development of the First Country Praperty
pursuant to the Village of Monee's direction to make the payments in
connection with the issuance of constyuction permits for homes

constructed by First Country on the Annexed Propedty;

" 14
169-01 28/91d 998-L 084 90:ET 90.-£8-V0




From: unknown Page: 18/33 Date: 41372006 3:26:35 PM

B L I VaF A g . == «~

d. Paid the amount of Four Hundred Fifty-Six Thousand Six Hundred
Seventy-Six Dollars ($456,676.00) toward site improvements, including
excavation, sewer and wastcwaief improvements;

' Paid the amount of Two Huﬁdred Thirty-Four Thousand One Hundred and
One ($234,101.00) toward home constraction; and

f Made payment in connection with IEPA permit applications. |

WHEREFORE, First Country Hores, LLC requests this Court to enter judgment

against Aqua as follows:

A, Damages in an amount exceeding $6 million;

B, Such attorneys® fees and oosts as allowed by law; and

C. Such other further relicf as this Court decms fair and just.

COUNT VI ~-BREACH OF CONTRACT
FIRST BANK OF COUNTRYSIDE, TRUSTEE OF TRUST DATED JANUARY 2,
2004, ALSO KNOWN AS TRUST NO, 03-2603 v. AQUA

71.  Atthe time of purchasing the Trust No. 03-2603 Property, Trust No. 03-2603 was
aware of the October 16 Agreement.

72, Trust No. 03-2603 is an intended third party bencficiary of the October 16
Agreement.

73.  Inreliance upon the October 16 Agreanent, Trust No, 03-2603:

a Purchased an interest ia the Trust No. 03-2603 Property;

b.  Contracted for gencral construction and home construction services on the
Annexed Property; and

¢.  Paid the amount of $13,373.66 during development of the Trust No. 03-

2603 Property pursuant to the Village of Monee's direction to make the

<
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VERIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the
undersigned certifies that the statements set forth in this instrument are true and correct, except
as to matters therein stated to be on information and beheTiand as to such matters the
undersigned certifies as aforesaid that he verily beli

0 Sy

Lhwrence R. r czewski
Village Attomey
Village of Monge

20




