STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

South Austin Coalition Community Counsel
and Community Action for Fair Utility Practice
No. 06-0202
Petition to Initiate Rulemaking with Notice
and Comment for Approval of Certain
Amendments to Illinois Administrative Code
Part 280
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Citizens Utility Board and

The People of the State of Illinois

Petition to Initiate Rulemaking with Notice No. 06-0379
and Comment for Approval of Certain
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REPLY IN SUPPORT OF THE JOINT UTILITIES’
MOTION TO FILE SUPPLEMENTAL DIRECT TESTIMONY INSTANTER

Now comes Commonwealth Edison Company (“ComEd”), Northern Illinois Gas
Company d/b/a Nicor Gas Company (“Nicor”), The Peoples Gas Light and Coke Company
(“Peoples Gas”) and North Shore Gas Company (“North Shore”) (collectively, the “Joint
Utilities”) by its attorneys, and pursuant to § 200.190 of the Illinois Commerce Commission’s
(“Commission”) Rules of Practice (83 Ill. Adm. Code § 200.190), and hereby submits this Reply
In Support Of The Joint Utilities” Motion to File Supplemental Direct Testimony Instanter
(“Motion™).

l.
Introduction

The Joint Utilities filed the subject Motion and attached Supplemental Direct Testimony

only sixteen days after Direct Testimony was filed.! As the Motion explained, the Joint Utilities

! Contrary to the claim of the AG, the Motion and Supplemental Direct Testimony was not filed three weeks after
Direct Testimony was due. AG Response, p. 1.



could not compile the cost estimates to implement the proposed sweeping changes to Part 280 in
time to meet the July 19, 2006 date for filing Direct Testimony. Motion, p. 2. Moreover, the
Joint Utilities did not wish to impact the scheduled evidentiary hearings, as the Citizens Utility
Board (“CUB”) and the People of the State of Illinois (“AG”) sought to conduct this proceeding
in a timely manner.? Accordingly, at the time of filing CUB/AG each still had four weeks to
respond to the Supplemental Direct Testimony (which was the current interval between the Joint
Utilities” Direct Testimony and the due date for CUB/AG Rebuttal Testimony), and maintain the
current hearing dates.

Granting the Motion is not prejudicial to any party. Notably, Staff has no objection to the
Motion. In fact, the Joint Utilities propose that CUB/AG each have the same amount of time to
respond to the Supplemental Direct Testimony as they would have if this testimony was filed on
July 19, 2006. As discussed herein, it is not credible for CUB/AG to claim that this proposal is
prejudicial. If CUB/AG require more time to respond, the Joint Utilities have no objection.

Importantly, the Supplemental Direct Testimony also will provide the Commission with a
complete record in order to determine whether the CUB/AG proposed amendments to Part 280
are reasonable and appropriate. In order to determine whether any of these sweeping changes
should be adopted, the Commission should have available to it evidence of the costs to
implement and maintain such changes: particularly where such costs ultimately will be borne by
ratepayers.

In sum, granting the Joint Utilities’ Motion does not prejudice any party, as it maintains

the same time frames for responding to testimony while keeping the current dates for evidentiary

% The City of Chicago (“City”) joins in CUB’s Response objecting to the Motion. Notably, however, the City is not
one of the Petitioners in this proceeding and did not file/sponsor Direct Testimony. Accordingly, the City has no
right to file Rebuttal Testimony. Moreover, this raises an issue as to whether the City can properly object to the
Motion.
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hearings. In addition, the Supplemental Direct Testimony the Joint Utilities seek to file will
provide the Commission with relevant and useful information upon which to base its decision in
this proceeding. For these reasons, the Motion should be granted.

.
Argument

A. CUB/AG’s “Prejudice” Claims Are Not Credible, And Are Clearly Inconsistent
With The Facts

The Joint Utilities” Motion and Supplemental Direct Testimony were filed just 16 days
after Direct Testimony was due. Under the existing procedural schedule, CUB/AG had four
weeks after the Joint Utilities’ filed Direct Testimony to file their Rebuttal Testimony (June 19,
2006 to August 16, 2006). The Motion clearly stated that the Joint Utilities had no objection to
modifying the schedule in order to allow CUB/AG that same four week period to properly
consider the Supplemental Direct Testimony and file Rebuttal Testimony. Motion, p. 2. Indeed,
there is ample time available before the scheduled evidentiary hearings for CUB/AG to have a
full four weeks to evaluate the Supplemental Direct Testimony, file their Rebuttal Testimony,
and meet the current evidentiary hearing dates. In the end, CUB/AG would have had, and still
can have, the exact same four week period to file Rebuttal Testimony, as if the Supplemental
Direct Testimony was filed on July 19, 2006. CUB/AG cannot credibly claim prejudice given
these facts.

In its Response, the AG claims that the Joint Utilities “attempt to unduly delay this case”
and that the Motion “departs from “well-established Commission practice.” AG Response,
pp. 2-3. Nothing could be further from the truth. In reality, the Joint Utilities sought to provide

the AG with the same four week period contemplated under the current schedule for filing their
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Rebuttal Testimony and maintain the existing evidentiary hearing dates. Clearly, the Joint
Utilities were not, and do not, seek any delay to this case, let alone impose “undue” delay.

In this light, the AG’s claims concerning Section 200.660 of the Commission’s Rules are
wrong. 83 Ill. Adm. Code § 200.660. Nothing within the Commission’s Rules of Practice
preclude the Joint Utilities from seeking to file Supplemental Direct Testimony. Here, the Joint
Utilities” Motion explains that the relevant cost data could not be compiled in time to meet the
July 19, 2006 filing date. Motion, p. 2. Moreover, and most importantly, the Joint Utilities
Motion does not cause any “undue delay and prejudice.” The Joint Utilities filed the Motion and
Supplemental Direct Testimony just 16 days after Direct Testimony was due. In addition, the
Motion did not seek to disturb the evidentiary hearing dates, as there was ample time to allow the
AG four weeks to consider such testimony and respond accordingly prior to hearings. In sum,
the AG’s claim regarding Section 200.660 is neither credible nor correct.

Meanwhile, CUB/City spend a great deal of time discussing the substance of the
Supplemental Direct Testimony, and fail to present any compelling arguments regarding
prejudice. CUB/City Resp., pp. 2-3. What CUB/City fail to acknowledge is that the Joint
Utilities proposal would provide them with the exact same period of time to respond in Rebuttal
Testimony, as if the Supplemental Direct Testimony would have been filed just 16 days earlier,
on July 19, 2006. That being the case, there is no prejudice to CUB/AG.

B. The Joint Utilities Have Explained Why The Supplemental Direct Testimony Was
Filed Just 16 Days After Direct Testimony

The Joint Utilities explained in the Motion that they could not compile the relevant cost
data, implementation information, and accompanying testimony in time to meet the Direct
Testimony filing date of July 19, 2006. Motion, p. 2. The Motion further identified the fact the

Joint Utilities were required to file Direct Testimony two months from the date the Petition
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initiating this proceeding was filed. Id. Also, all parties to the proceeding recognize that
CUBI/AG effectively seek a complete rewrite of Part 280. In addition, the Joint Utilities filed this
Supplemental Direct Testimony just 16 days after Direct testimony was due, not months after the
fact. Given these facts, the Joint Utilities did explain the brief delay in filing the Supplemental
Direct Testimony.

Nonetheless, CUB/AG erroneously claim that the Joint Utilities did not explain the basis
for the delay. As discussed above, the Joint Utilities explained why there was a brief, 16 day
delay in filing the Supplemental Direct Testimony.’

CUB/AG also argue that the Motion should be denied because the Joint Utilities have had
“virtually” the same CUB/AG testimony since June 2005. CUB/City Resp., p. 2; AG Resp., p. 4.
This argument is a red-herring and should be rejected out of hand. What CUB/AG filed in ICC
Docket No. 05-0237 was never made part of that proceeding. In fact, the Joint Utilities were part
of a larger utility group that quickly sought to strike much of that testimony in a Motion to
Define Scope of Proceeding, filed July 15, 2005. The Motion to Define Scope ultimately was
granted in a Commission Interim Order, entered February 8, 2006. Thus, given the pending
Motion to Define Scope, the Joint Utilities did not waste resources conducting detailed
evaluation of testimony that might not become part of the proceeding. Indeed, the Joint Utilities
did not serve any discovery on that testimony in ICC Docket No. 05-0237.

What is before the Commission in this proceeding is the testimony that CUB/AG filed on
May 19, 2006. The Joint Utilities used their best efforts to compile the cost data, implementation

information and accompanying testimony in a timely fashion.* In the end, the Joint Utilities filed

% See Argument D herein for further reasons why this CUB/AG claim should be rejected.

* To reinforce the information provided in the Motion, the Joint Utilities provide Affidavits attesting to the fact the
Companies used their best efforts to obtain this data. The Affidavits are attached hereto as Appendix A.
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the Supplemental Direct Testimony just 16 days after the date Direct Testimony was due. These
facts, and the Joint Utilities actions, explain the reasons for the brief delay. Accordingly,
CUB/AG’s argument on this point should be rejected.

C. CUB/AG’s Objections Actually Are Prejudicial To The Commission: They Seek To

Deny The Commission Use Of Relevant Information, And A Complete Record Upon
Which To Assess Their Sweeping Changes To Part 280

Neither CUB/City nor the AG dispute, nor can they, the fact that the Supplemental Direct
Testimony contains relevant information pertaining to the proceeding. Rather, they claim that a
16 day delay in filing this testimony is somehow prejudicial and, thus, the testimony should not
be allowed to be filed in this proceeding. Such claims are remarkable given the fact that the
Joint Utilities proposed no delay to schedule, while giving these parties the full four weeks to
consider the Supplemental Direct Testimony and prepare Rebuttal Testimony.

While CUB/City acknowledge that the Commission should have a complete record
(CUBI/City Resp., p. 4), that does not stop them from seeking to have the Supplemental Direct
Testimony excluded from the proceeding. CUB/City/AG’s position begs the question—why?
The answer is clear. The Supplemental Direct Testimony demonstrates that the CUB/AG
proposed rewrite of Part 280 will impose millions of dollars of costs on utilities, which will
ultimately be borne by ratepayers. These parties do not want to have the Commission conduct a
proper cost/benefit analysis to determine whether these sweeping changes are appropriate or
reasonable. Obviously, keeping such information out of the evidentiary record will improperly
preclude the Commission from considering these facts.

The Joint Utilities agree that parties are entitled to procedural fairness. The Commission
also is entitled to make a fully informed decision in this proceeding. Here, there is no procedural

prejudice to any party in granting the Motion. However, accepting the CUB/AG claims will
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prejudice the Commission’s ability to make a fully informed decision regarding a proposed
rewrite of Part 280.

D. CUB/AG’s Claims About Delay And Prejudice Are Disingenuous Given The History
Of Their Proposal

The Commission should not consider the CUB/AG claims about delay and prejudice in a
vacuum. On February 8, 2006, the Commission entered an Interim Order in Docket No. 05-0237
which, in part, rejected CUB/AG’s efforts to expand the scope of that proceeding. At that time,
CUB/AG had in hand a substantially similar proposal to the one before the Commission in this
proceeding. While CUB/AG now complain about “undue delay” and prejudice surrounding the
16 day in filing Supplemental Direct Testimony, CUB/AG fail to reconcile their current position
with their own actions earlier this year.

On February 8, 2006, the Commission set the scope of Docket No. 05-0237 in a fashion
that did not consider the CUB/AG proposal. Despite their current claims about delay, did these
parties immediately file their own petition in February 2006 to consider their proposal? No. In
fact, these parties waited more than three months to file the petition initiate this proceeding.
(Petition filed May 10, 2006). Did CUB/AG provide any explanation for that delay? No. Did
they file their Direct Testimony with their Petition? No. Instead, their Direct Testimony was
filed on May 19, 2006. Yet, despite having no explanation for their own three month delay—a
delay of their own making, they now complain loudly about a 16 day delay in filing
Supplemental Direct Testimony, even though the Joint Utilities” Motion did not, and does not,
intend to delay the procedural schedule. These facts demonstrate clearly that such complaints

are disingenuous and should be rejected.
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E. The Joint Utilities Have No Objection To Providing CUB/AG With Additional Time
To Prepare Rebuttal Testimony

In its Response, CUB/City request that the procedural schedule be revised if the Motion
is granted. The Joint Utilities have no objection, subject to the fact that the City is not entitled to
file Rebuttal Testimony, as they are not a Petition in this proceeding. As noted at the outset, the
Joint Utilities Motion sought to provide CUB/AG with four weeks to respond to the
Supplemental Direct Testimony, while maintaining the schedule for evidentiary hearings. The
Joint Utilities have no objection to providing CUB/AG with additional time, beyond four weeks,
to prepare and file Rebuttal Testimony.

1.
Conclusion

Wherefore, the Joint Utilities respectfully request that the Administrative Law Judge
grant their Motion to File Supplemental Direct Testimony Instanter.
Dated: August 16, 2006
Respectfully submitted,
COMMONWEALTH EDISON COMPANY;
NORTHERN ILLINOIS GAS COMPANY
D/BA/ NICOR GAS COMPANY; PEOPLES GAS

LIGHT & COKE COMPANY; AND NORTH SHORE
GAS COMPANY

By:

One of its attorneys

John E. Rooney

Sonnenschein Nath & Rosenthal, LLP
233 South Wacker Drive

Chicago, Illinois 60606

(312) 876-8169
jrooney@sonnenschein.com
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Appendix A

STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

—"

South Austin Coalition Community Council

And Community Action for Fair )
Utility Practice )
) Docket No. 06-0202
Petition to Initiate Rulemaking with Notice )
and Comment for Approval of Certain )
Amendments to Illinois Administrative )
Code Part 280 )
) Consol.
Citizens Utility Board )
and )
The People of the State of Illinois )
) Docket No. 06-0379
Petition to Initiate Rulemaking with Notice )
and Comment for Approval of Certain )
Amendments to Illinois Administrative )
Code Part 280 )
AFFIDAVIT

In support of the Joint Utilities Motion to File Supplemental Direct Testimony Instanter,

filed on August 4, 2006, I, Michele Hurley, first being duly sworn, state:

1. I am the General Manager of the Revenue Department of Commonwealth Edison
Company.
2. Attempts were made to obtain information about the potential cost to ComEd of

implementing the extensive changes to Part 280 of the Commission’s rules proposed by
the Citizens Utility Board (“CUB”) and the Attorney General (*AG”) prior to the time

that the Joint Utilities’ direct testimony was due on July 19.

3. Although our work had produced extremely rough estimates by that time, I was not
confident enough in the assumptions behind those estimates to permit them to be

included with the testimony filed on that date.
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4. In order to develop more solidly founded cost estimates I was required to consult with a
number of employees at ComEd as well as consultants outside the company to produce
detailed queries to gather the appropriate information. In addition a review and
verification of the information was required prior to releasing the data. Based on the
amount of information required and the manpower requirements this could not be

completed by July 19, 2006

STATE OF ILLINOIS )

COUNTY OF DuPAGE )

I, Michele Hurley, being first duly sworn, state that I have read the foregoing Affidavit,
that I am knowledgeable of the facts stated therein, and that the same are true and correct to the

best of my knowledge and belief.

nde ) b

Michele Hurley

Subscribed and sworn to before
me this 4w day of August, 2006.

Official Seal
Brandon Ellen Panter

Notary.PL':blic State of lHinois
\ o Q e 2 » My Commission Expires 10/14/2008

Notary Public




Appendix A

STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

South Austin Coalition Community Counsel
and Community Action for Fair Utility Practice
No. 06-0202
Petition to Initiate Rulemaking with Notice
and Comment for Approval of Certain
Amendments to Illinois Administrative Code
Part 280

Consol.
Citizens Utility Board and

The People of the State of Illinois

Petition to Initiate Rulemaking with Notice No. 06-0379
and Comment for Approval of Certain
Amendments to Illinois Administrative Code
Part 280

N N N S N N N N N N e s et e st

AFFIDAVIT

I, Daniel W. Rourke, under oath, hereby swear to the following:

1. I 'am a Manager of Special Projects for Northern Illinois Gas Company, d/b/a

Nicor Gas Company (“Nicor Gas”).

2. My Supplemental Direct Testimony was attached to a Motion to File
Supplemental Direct Testimony /nstanter (“Motion”) in this proceeding, which was filed on

August 4, 2006.

3. This Affidavit is being provided in support of that Motion and my Supplemental

Direct Testimony.

4. In the proposed amendments set forth in the Petition and Direct Testimony of the
Citizens Utility Board (“CUB”) and the People of the State of Illinois (“AG”) (collectively the
Government and Consumer Parties (“GCP”)) there are numerous proposals which, if

implemented, will impose substantial, additional costs to Nicor Gas.
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5. Since the beginning of this proceeding, Nicor Gas has worked diligently to
analyze the GCP proposals and subsequently prepare accurate cost information, or obtain

estimated costs related to the GCP’s proposed amendments.

6. In order to prepare my Supplemental Direct Testimony and obtain appropriate
information, I was required to consult with employees in several departments within Nicor Gas
that may be impacted by the GCP proposal. In addition, I had to review and verify information
provided by these departments. This information, and my testimony surrounding this

information, could not be completed by July 19, 2006.

7. The information, cost estimates and testimony were completed on August 4, 2006

and filed expeditiously on that same date.

The undersigned certifies that the statements set forth herein are true and correct based

upon the Affiant’s personal knowledge.

A A

Daniel W. Rourke

Subscribed and sworn to before me
this 16th day of August, 2006.

OFFICIAL SEAL
JOAN B BALTUSIS
NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES:03/31/09
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STATE OF ILLINOIS )
} SS
COUNTY OF COOK }

AFFIDAVIT
on behalf of THE PEOPLES GAS LIGHT AND COKE COMPANY and
NORTH SHORE GAS COMPANY

Richard M. Taglienti, being duly sworn, states that if called as a witness in this matter, he
would competently testify as to the following matters of his personal knowledge:

1. I am the Vice President for The Peoples Gas Light and Coke Company (“Peoples
Gas”} and North Shore Gas Company (“North Shore”) located at 130 E. Randolph, Chicago,
Ilinois, 60601.

2. On July 19, 2006, I filed Direct Testimony in this Docket 06-0379.

3. On August 4, 2006, Supplemental Direct Testimony was filed in this Docket on
behalf of Peoples Gas and North Shore.

4. This affidavit is being provided in support of the Supplemental Direct Testimony
filed on August 4, 2006.

5. In the proposed amendments set forth in the Citizens Utility Board (“CUB”) and
The Peoples of the State of Tllinois (“AG™), collectively the Government and Consumer Parties’
(“GCP”) Petition, there are at least ten (10) proposed amendments which, if implemented, would
-require additional costs to Peoples Gas and North Shore.

0. Peoples Gas and North Shore worked diligently to prepare accurate cost
information or to obtain estimated costs related to the proposed amendments by the GCP.

7. The Supplemental Direct Testimony was prepared after consultation with several

departments within Peoples Gas and North Shore.
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8. The information and costs were completed on August 4, 2006 and filed

expeditiously on that same date.

The undersigned certifies that the statements set forth in this instrument are true and

correct, and based upon the Affiant’s personal knowledge.

SUBSCRIBED and SWORN to
before me this /5 day of
August, 2006.

Kbk, Koo

Nota ublic ] "OP:FICIAL SB AI:"

Kimberly R. Lucas
NotaryPublic, State of Iiinois
My Comnussnon Exp 10/21/2008




CERTIFICATE OF SERVICE

I, John E. Rooney, hereby certify that | caused a copy of the Reply in Support of the Joint
Utilities” Motion to File Supplemental Direct Testimony Instanter in consolidate Docket Nos. 06-0202 /

06-0379 to be served upon the service list on August 16, 2006.

John E. Rooney



CONSOLIDATED SERVICE LIST
DOCKET NOS. 06-0202 AND 06-0379

Administrative Law Judge Hilliard
Illinois Commerce Commission

160 North LaSalle Street, Suite C-800
Chicago, Illinois 60601
thilliard@icc.illinois.gov

Linda M. Buell

Office of General Counsel
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, Illinois 62701
Ibuell@icc.illinois.gov

Carla Scarsella

Office of General Counsel

Illinois Commerce Commission

160 North LaSalle Street, Suite C-800
Chicago, Illinois 60601
cscarsel@icc.illinois.gov

Joan S. Howard

Case Manager

Illinois Commerce Commission
527 East Capitol Avenue
Springfield, 1llinois 62701
jhoward@icc.illinois.gov

Janice A. Dale and Rishi Garg
Attorney General’s Office

Public Utilities Bureau

100 West Randolph Street, 11" Floor
Chicago, Illinois 60601
jdale@atg.state.il.us
rgarg@atg.state.il.us

Jessica R. Falk, Robert Kelter,
Sandra Marcelin, Lawrence A. Rosen
and Julie Soderna

Citizens Utility Board

208 South LaSalle Street, Suite 1760
Chicago, Illinois 60604-1003
jfalk@citizensutilityboard.org
robertkelter@citizensutilityboard.org
smarcelin@citizensutilityboard.org
Irosen@citizensutilityboard.org
jsoderna@citizensutilityboard.org

Edward C. Fitzhenry

Ameren Services Company

190 Chouteau Avenue

Post Office Box 66149 (M/C 1310)
St. Louis, Missouri 63166-6149
efitzhenry@ameren.com

Karen M. Huizenga
MidAmerican Energy Company
106 East Second Street

Post Office Box 4350
Davenport, lowa 52808
kmhuizenga@midamerican.com

Leslie Koczur, Michael S. Pabian,
John Parise Jr., and Mary Vincent
Commonwealth Edison Company
440 South LaSalle Street, Suite 3300
Chicago, Illinois 60605
leslie.koczur@exeloncorp.com
michael.pabian@exeloncorp.com
john.parise@exeloncorp.com
mary.vincent@exeloncorp.com

Allen W. Cherry

Atty. for Low Income Residential
Consumers

Low Income Utility Advocacy Project
711 South River Road, Suite 703

Des Plaines, Illinois 60016
allen@whistlerlaw.org

Laura M. Earl and Christopher W. Flynn
Attys for the Ameren Companies

Jones Day

77 West Wacker, Suite 3500

Chicago, Illinois 60601-1692
learl@jonesday.com
cwflynn@jonesday.com
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Gerard T. Fox, Mary Klyasheff

And Greta Weathersby

The Peoples Gas Light and Coke Company
North Shore Gas Company

130 East Randolph Dr., 23rd FI.

Chicago, Illinois 60601
gtfox@pecorp.com
m.klyasheff@pecorp.com
g.weathersby@pecorp.com

Ronald D. Jolly and J. Mark Powell
City of Chicago, Department of Law
30 North LaSalle Street, Suite 900
Chicago, Illinois 60602-2580
rjolly@cityofchicago.org
mark.powell@cityofchicago.org



