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REPLY BRIEF OF XO COMMUNICATIONS SERVICES, INC.

XO Communications Searvices, Inc. (“XQO") provides the following Brief in reply
to the Initid Brief of Illinois Bel Teephone Company (formerly “SBC’ and now
referred to as “AT&T lllinois’ or “AT&T”) and the Staff of the lllinois Commerce
Commission (“Commission Staff” or “ Staff”).

The Commisson should adopt XO's proposed language in its entirety and reject
AT&T's and Staff’s proposds. The postions of AT&T and Staff do not acknowledge
the redities of AT&T's designation of wire centers as nortimpaired and XO's ahility to
Hf-catify. AT&T is holding the cards — it has the information in its possesson thet is
necessary for XO to peform a diligent inquiry. If the Commisson accepts Staff’s and
AT&T's pogtions, AT&T will have a financid incentive to incorrectly designate wire

centers as nor-impaired and XO will be left holding the bill for AT& T’ s errors?

Y InAT&T'sInitial Brief, AT&T goesto great |engths describing Docket 04-0606 and Docket 05-0442 and
questioning XO’ s decisions not to participate in those dockets. XO moved for dismissal on October 15",
2004, from Docket 04-0606 a complaint brought against the CLECsby AT&T (then SBC) because it had



OPEN I SSUE

1

]

Should the TRRO Amendment include a provision that addr esses instances
where AT& T'sdesignation of non-impaired wire center (s) isfound to be
incorrect and the wire center (s) revertsback to being an impaired wire
center (9)? If so, what credits, (if any) and procedures should apply in
connection with thereversion?

Amendment Provisions at | ssue:

Sections 4.1.6

The TRRO Amendment should include a provison that ensures that XO does not
auffer finendal ham if AT&T improperly or erroneoudy desgnates a wire center as
unimpaired. AT&T lllinois Initid Brief and Staff's Initid Brief erroneoudy concude
that the FCC's sdf-cetification process and the TRRO Amendment provisions give XO
al of the protection it needs to prevent harm if AT&T incorrectly dams nonimpairment
of wire centers. Thisissmply not true.

Fird¢, XO tekes the good faith requirement in the sdf-cetification process
serioudy. XO will not, as AT&T and the Staff gppear to vant it to do, sdf certify firgt
and ask quedtions later. Rather, XO wants to conduct (and the TRRO requires) “a
reasonably diligent inquiry and, based on that inquiry, sdf-certify...”” Yet AT&T hes
thwarted previous efforts by XO to do s0. Since February 18", 2005, amost one year
ago, XO has requested, on multiple occasions, the underlying data that AT&T utilized to
desgnate wire centers as non-impared. Neverthdess, to date, AT&T has refused to

provide this data Thus, AT&T's falure to address this issue in a timdy manner

already arbitrated and executed a TRO Amendment with AT& T. AT&T also failsto acknowledge that it
included XO in its complaint, even though the parties had been negotiating the TRO issues for months.
2 paragraph 234, TRRO



corroborates XO's concern.  AT&T is the repodtory of dl rdevant information: the
numbers of business lines and loops served out of the wire center, the number and
identity of fiber-based collocators, etc. Based on a “diligent inquiry” of information
provided by AT&T, CLECs may chdlenge AT&T's determinations if they detect errors,
but the information that CLECs rely on for such information will only be as good as ther
source — AT&T. AT&T cdealy is in the best postion to ensure tha its wire center
designations are accurate.  Without the information in AT&T's possesson, XO has no
way of knowing whether another carrier has been inaccurately designated as a fiber based
carier. XO cannot even know whether or not AT&T “thinks’ that a particular CLEC is
collocated in a particular office. Neither XO, nor any other carrier, can be assured that its
sdf-catifications cover dl of the potentid errors that AT&T might make in desgnating
offices as non-impaired.

Additiondly, if another CLEC sdf-certifies in a wire center, and AT&T disputes
that sdf-certification and loses, XO and other CLECs should not be financidly pendized
for deciding not to chalenge AT&T's desgnation based on the information they were
able to acquire. Nor should AT&T be rewarded for the double misfeasance of incorrectly
desgnaiing a wire center as non-impared and withholding information from CLECs that
would have dlowed them to make a good fath sdf-cetification. Therefore if the
Commission determines that a wire center should not be designated as non-impaired, XO
should be compensated for having had to pay higher rates and convert UNEs to other
higher priced, wholesale services. To keep reterating the point, AT&T has not provided
auffident back-up data for CLECs to be certain that their sdlf-certifications are incusve

of al officeswhere AT& T may have made errors.



AT&T's (and Staff’s) postion dso stands in stark contrast to the self-certification
process for enhanced extended links (“EELS’). XO must certify that the circuits it orders
from AT&T as EELs saidy cetan digbility requirements. AT&T must accept that
cetification, but it has the right to an annud audit of those circuits to ensure that they
meet the digibility requirements. If such an audit determines that any of those circuits do
or did not comply with those requirements, XO must pay AT&T the higher rates that XO
should have pad for the noncompliant circuits as of the date the circuits are found to be
noncompliant, even if that is months or years in the past. XO is asking for exactly the
same treatment here.  If the Commisson determines that AT&T incorrectly designated a
wire center as non-impared, XO is entitled to the lower rate it should have pad for high
capacity UNEs in that wire center, even if that is months or years in the past. Jugt as
AT&T's audit right, danding done, is not sufficient to make AT&T whole if XO
incorrectly certifies compliance with the EEL digibility criteria; XO's right to sdf-certify
its entittement to order UNEs, dsanding done, is not sufficient to make XO whole if
AT&T incorrectly desgnates awire center as non-impaired.

AT&T makes the spurious argument that XO's language is unnecessary because it
has agreed to contract language in Section 4.0 that dtates “SBC's designations shdl be
treasted as controlling (even if CLEC believes the ligt is inaccurate) for purposes of
trangtioning and ordering unless CLEC provides a sdf-cetification as outlined below.”
This language is exactly why XO needs section 4.1.6. This language says that XO will,
in fact, disconnect or convert unbundled high capacity loops and dedicated transport to
other, higher priced, AT&T wholesde services and stop ordering new unbundled high

capacity loops and dedicated trangport in the offices AT&T has desgnated as nor+



impaired. It does not say that XO gives up dl of its financid rights when this
Commission or the FCC determines that AT&T has incorrectly interpreted the rules in its
favor, or made an eror in dedgnating a wire center as nonrimpared and then
compounded the problem by withholding information needed by XO to chdlenge
AT& T’ s desgnation through the self certification process.

Moreover, fundamenta fairness dictates that AT&T is in the best podtion to
accept respongbility for its errors. AT&T's attempt to shift the burden to XO for errors it
makes is entirdy unreasonable. Although the passage of time between AT&T'S erroneous
non-impairment designation and detection of the error may add a degree of difficulty to
the task of verifying the underlying facts pertinent to the designation, AT&T does not
make out a compelling case for tossing out the CLECS proposd. Instead, AT&T tries to
shift the argument to the timing of a dispute and the possihility thet it might be difficult to
determine the exact configuraion a the time AT&T lllinois made the desgnation.
AT&T's argument is equivdent to saying that because it may be inconvenient for AT&T
to determine exactly how much XO logt because of AT&T's eror, AT&T will
compensate XO nothing. That argument has no basis in law, and in fact, is contrary to
damages cdculations in any contract dispute. Moreover, it is not hard to decide exactly
how much XO log. If AT&T is making non-impaired wire @nter desgnations that have
such a profound operationd and financid impact on the CLECs XO mug indg that
AT&T keep the records relevant to its clams.  The information that is needed to support
a non-imparment designaion is not grest. AT&T need only be gble to verify how many
busness lines it served, how many unbundled loops were leased by CLECs to serve

busness cusomers, and how many fiber-based carriers were collocated a the wire



center. At the time AT&T makes a norrimparment designation it should have dready
gathered this data and made a reasonably diligent effort to verify its accuracy. The
information and andyss peformed by AT&T should be readily sorable; moreover, o
should the source records. Therefore, the passage of time, even up to the full period of
the applicable statute of limitations, should not make it difficult for AT&T to respond to
clamed errorsin wire center designations.

Next, AT&T dams that XO's proposd is unduly harsh and adminidratively
burdensome. AT&T Brief a 10-11. This is smply untrue AT&T wants this
Commission to determine that AT&T holds no financid responsbility for erors it
makes. Y, a the same time, AT&T assarts that XO must either disconnect circuits or
pay higher rates to AT&T in offices that do not redly meet the FCC's norrimparment
dandards. It is XO tha is subject to financid harm if AT&T does not accurady
desgnate wire centers. AT&T daes that “if any “ICC determination” goes agangt
AT&T lllinois AT&T lllinois would be drictly lidble, even if the ICC changes a
previoudy-approved methodology to count the number of busness lines a a wire
center.”  Such an argument lacks any basis in redity. The ICC can only make a
determination of whether AT&T has correctly interpreted and implemented the FCC's
rules. For example, as was determined in docket U 14447 in Michigan, AT&T can and
does go too far in designating collocators as fiber based.® Such issues have nothing to do

with any hypothetical change in the methodology for counting businesslines.

3 In the matter, on the Commission’s own motion, to commence a collabor ative proceeding to monitor and
facilitate implementation of Accessible Lettersissued by SBC Michigan and Verizon, MPSC Case No. U-
14447, Order Sept. 20, 2005. The MPSC rejected SBC's efforts to count CLECs as fiber-based collocators
who do not have fiber facilities that enter and exit their collocations. Inthe Dearborn/Freeborn wire center,
the Commission specifically rejected SBC's efforts to count a CLEC that did not have its own separate fiber
as afiber-based collocator. Instead, this CLEC was cross-connected with another CLEC, which SBC had
aready included in its fiber-based collocator count.



Staff argues that AT&T's non-impaired wire center ligt is not legdly binding and
dates that “the only way that XO will become ligble for such costs [higher UNE rates and
higher wholesdle sarvice rateg is its own inability to sdf certify, or its erroneous sdf
catification. SBC's dedgnation is without legd effect.” Saff’'s argument does not
acknowledge the redities of either AT&T's desgnation or XO's sdf-certification. In the
Commission's andyss and concluson on Issue 17 of the 050442 decison, this
Commisson concluded that AT&T can update its non-imparment lig a ay time
Further, new trangtion periods begin each time the list is updated. Thus each time
AT&T changes its nortimparment list, XO and other CLECs are once again caled upon
to sdf certify or face higher trangtion rates and the disconnection or converson of the
effected UNEs to higher priced, dternative wholesde sarvices at the end of the trangtion
periods. Essentidly AT&T and Staff argue thet if a wire center is erroneoudy put on the
lis and someone else discovers it (either another CLEC or the Commisson through other
means), XO has to absorb the financial harm created by AT& T’ s error.

Staff asserts XO should recognize its own obligations arigng out of the TRRO
(Brief a 9), gating: “XO, not SBC, is required to conduct a “reasonably diligent inquiry”
into imparment questions prior to SAf cetification.  XO atempts to shift this
responsbility to SBC, and then seeks to make SBC finacidly respongble for any
mistekes made” Staff’'s anayds is completely backward.  AT&T, not XO, has the
responghility to ensure that AT&T accurately designates wire centers as nornrimpaired.
AT&T done has access to the information to make that designation and has refused to
provide that information to XO. In effect, Staff proposes to shift to XO the responghility

to police AT&T's wire center desgnations and to make XO, not AT&T, financidly



regponsble for any “midakes’ that AT&T has made. The financid benefit of non
impairment designations goes directly to AT&T, and snce AT&T is in the controlling
postion for maeking nonrimpairment decisons, there is no judification from a policy or
legd standpoaint of holding XO financidly responsible for AT& T’ s errors.

AT&T dso takes issue with XO's proposd that conversons to UNEs be
completed within 10 days because XO has a 12-month trangtion period to convert UNES
to wholesale services. Again, this argument holds no water. XO and the other CLECs
have a 12-month trandtion period because AT&T controls which wire centers are placed
on the non-imparment lis and XO has no forewarning that a wire center might be placed
on tha lig. Additionaly, XO has to determine which services to disconnect and which
wholesde sarvices to convert to. In the case of a wire center being determined to have
been inappropriately designated as nonrimpared by AT&T, AT&T will know exactly
what wire centers are in question and what circuits need to be reclassfied, and billed as
UNEs. The 10-day timdine for conversdons is intended to ensure that there is a timey
end to the on-going burden borne by XO as the result of AT&T’s errors in making nor:
impairment designations. When an error is discovered, XO should not be subjected to
continued overbilling (which must be disputed in accordance with established bill dispute
processes) over prolonged periods of time.

Findly, dthough Staff proposes cosmetic changes to AT&T's language tha
improves notice for CLECs and the Commisson where AT&T has discovered it has
made an error in designation, it does nothing to satisfy XO's concerns.  Under Steff’s
pogtion, if AT&T discovers erors after XO has paid the higher trangtion prices, and

converted its unbundled high capacity loops and dedicated transport to higher priced,



AT&T wholedle sarvices, XO remains uncompensated for those AT&T erors and
AT&T receivesawindfall.

In summary, it is ingppropriate to place the burden on XO for errors that AT&T
makes in desgnaing non-impared wire centers. AT&T is the repodstory of al reevant
information: the numbers of busness lines and unbundled loops served out of the wire
center, the number and identity of fiber-based collocators, etc. Based on diligent review
of information provided by AT&T, XO may chdlenge AT&T determindions if they
detect errors, but the information that XO relies on for such information will only be as
good as its source — AT&T. AT&T dealy is in the best pogtion insure that its wire
center designations are acurate. Moreover, AT&T clearly is in the best position to accept
financid respongbility for its erors.  In fact, rgection of XO's proposd will give AT&T
afinancid incentive to inaccurately designate wire centers as nortimpaired.

Therefore, XO submits that its proposed language in Section 4.1.6 is reasonable
and should be adopted by the Commission.

Conclusion
For the reasons stated above, the Commission should accept XO's proposed

language in its entirety and rgject AT& T’ s and Staff’ s proposals.

Respectfully Submitted,

By,
Thomas H. Rowland
Stephen J. Moore

Kevin D. Rhoda
Rowland & Moore LLP
200 West Superior Street
Suite 400

Chicago, Illinois 60610
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