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BEFORE THE

I LLI NO S COMVERCE COWMM SSI| ON

IN THE MATTER OF:

XO COMMUNI CATI ONS SERVI CES,
| NC. No.
Petition for arbitration of an
anmendnment to an
interconnecti on agreement with
SBC Illinois, Inc., pursuant
to Section 252(b) of the
Communi cations Act of 1934, as
amended.

N N N N N N N N N N N N

Chi cago, Illinois
DECEMBER 13, 2005

05-0763

Met, pursuant to notice, at 1:00 p.m

BEFORE:

MR. DAVID GI LBERT, Adm nistrative Law Judge

APPEARANCES:

ROWLAND AND MOORE, by

MR. THOMAS ROW.AND

200 West Superior, Suite 400
Chi cago, IL 60610

Appearing for XO Communi cati ons;

MR. MARK ORTLI EB
225 West Randol ph, Suite 2500
Chicago, IL 60606

Appearing for SBC Illinois;
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APPEARANCES (cont ' d)

MR. MATTHEW L. HARVEY
160 North LaSalle Street, Suite C-800
Chi cago, IL 60601

Appearing for I CC staff.

SULLI VAN REPORTI NG COMPANY, by

Jenni fer L.

Li cense No.

Vel asco, CSR
084-004030
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W t nesses:

Re- Re- By
Direct Cross direct cross Exam ner

NONE

Nunmber

NONE

EXHI BI TS

For ldentification I n Evidence
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JUDGE Gl LBERT: Pur suant to the aut

the Illinois Commerce Comm ssion, | ca

Docket 05-0763

hority of

I f I could have appearances for the

record, please, beginning w th XO.

MR. ROWLAND: On behal f

Services, Inc., Thomas

XO Conmmuni cati ons

Rowl and of the |law firm of

Rowl and and Moore, 200 West Superior St

Suite 400, Chicago, Illinois 60610.

MR. HARVEY: Appeari

I11inois Conmmerce Comm

ng for the staff

ssion, Mathew L

160 North LaSalle Street, Suite C-800,

Il11inois 60601.

reet,

of the
Har vey,

Chi cago,

MR. ORTLI EB: Appearing on behalf of SBC

I[l1lTinois, Mark Ortlieb, 225 West Randol ph Street,
Suite 2500, Chicago, Illinois 60606.

JUDGE Gl LBERT: All right. W're here on an
arbitration petition by XO. | have in hand the

petition and some of the exhibits, what

have been

entitled exhibits to the arbitration petition.

My preference is always the docunents

attached to a petition,

an application,

or
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conplaint be referred to as attachments or

appendi ces; but in any case, |'ve -- we've been

t al ki ng about scheduling and some ot her procedural
questions during an off-the-record conversation.

XO and SBC have proposed a schedule, and
| would note that | have had some conversations by
t el ephone with counsel for XO and SBC in trying to
arrive at a schedule; and what they brought in
today reflects their own preferences, and they were
ki nd enough to incorporate some of ny concerns as
wel |, concerns which | expressed in the tel ephone
conversati ons.

Staff was not involved in those
conversations, but | understand that the schedul e
and some di scussion about the schedul e had been
presented to staff. | think there have been sone
of f-the-record conversations by staff -- between
staff and the litigants in the case.

MR. HARVEY: That's correct, your Honor.
JUDGE Gl LBERT: A couple of things we have to
take care of. Now, with respect to the factua

record in the case, the parties -- | should say XO
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and SBC are not interested in having an evidentiary
hearing but are interested in creating an
evidentiary record by stipulation, and so let me
turn it over to counsel for SBC and XO to describe
what they propose to do.

MR. ORTLI EB: Your Honor, in our stipulation we
agreed that we would use reasonable efforts to come
up with a stipulation because at |least in SBC s
view there are some facts that are relevant but
very, very few facts and these are
noncontroversial facts.

So we had in mnd a stipulation we have
yet to work out with XO, but a stipulation that
woul d place into the record the current
i nterconnecti on agreement between the parties, the
TRO TRRO anmendment that has been arbitrated and
negoti ated and conformed to the order in
Docket 05-0442 as well as an identification of the
wire centers in Illinois that are actually subject
to the noni npai rment determ nation that is raised
in issue 1.

As | said, counsel for XO and counse
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for SBC have yet to work this out and there may be
ot her facts, but it is -- at |east what we
contenplate is a rather abbreviated stipul ation

al ong those I|ines.

JUDGE Gl LBERT: All right. Now, related to that
woul d be discovery. SBC and XO have i ndicated
they're willing to forego discovery. Staff has
some interest in discovery.

M. Harvey, why don't you talk about
t hat.

MR. HARVEY: Well, your Honor, that's correct.
Staff, while it views it as very unlikely that it
wi Il have any discovery, it's still reviewi ng the
petition. The representation by SBC that it
doesn't plan to file a response to the petition and
t he understanding of the Court that the petition is
effectively a joint petition makes it all the nmore
unli kely.

That said, staff will get any
di scovery -- will promul gate any di scovery that it
has by no | ater than the close of business on

Monday, December the 19th, 2005. And the parties,
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| understand, will undertake to respond as quickly
as they possibly can to that discovery so that to
the extent it needs to be in evidence, the
responses need to be in evidence, they will be
ready to be placed into evidence no |ater than the
30th of December. And, again, staff views this as
more of a contingency than anything else. W don't
anticipate that we will have any discovery.

JUDGE Gl LBERT: All right

MR. ORTLIEB: That's acceptable to SBC,
your Honor.

MR. ROWLAND: That's acceptable to XO

MR. ORTLI EB: Could | make one clarification.
SBC will technically be filing a response. You
know, as a matter of statute it's due, | think, 25
days after the petition. So on about -- no |ater
t han Decenber 22nd we'll be filing a response. W
will not be raising any new i ssues in that
response.

MR. HARVEY: That's my understanding, | guess.

JUDGE Gl LBERT: So that the two issues that are

identified in the petition will be the only issues
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that will be addressed.

MR. ORTLIEB: That's correct.

JUDGE Gl LBERT: A couple things. One, with
respect to the discovery, staff, | think, is being
gracious in taking it on faith that the litigating
parties will respond quickly enough so that if
staff chooses it can place the discovery responses
Into evidence. And | don't want staff to be
di sappointed in its -- in the faith it has placed
in the parties.

So to the extent that discovery or the
speed with which one responds to discovery can
soneti mes be one of the gambits in litigation, I'm

assumng it's not the parties' intentions and that

they will, in fact, produce quick responses and
that the schedule we will set today will be
contingent upon that. So |I do want there to be

some hammer over your heads in case there are slow
responses; and in case staff feels its own
participation is disadvantaged because of that,
staff would be able to request adjustments to the

schedul e.
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MR. ROWLAND: Your Honor, we intend to respond
to any discovery quickly. It goes without saying
that we're not anticipating a great deal of
di scovery from staff. That's our hope.

MR. HARVEY: That's certainly -- you know, I
can't, you know, give any perfect assurance that
there won't be -- it wouldn't be volum nous, but I
can assure you al nost certainly based on the
relatively narrow scope of the issues and
relatively |l egal nature there will be very modest,
if any, discovery.

MR. ORTLIEB: SBC for its part strives never to
di sappoint staff, so we too will respond quickly.

JUDGE Gl LBERT: All right. And really all 1
wanted to acconplish was just to rem nd everyone
that | think staff is attenmpting to be very
cooperative in allowing the proposed schedule to go
forward as presented, and in doing so | don't want
staff to lose its opportunity to effectively
parti ci pate.

That said, the other point |I want to

raise is if there is discovery and assum ng those

10
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responses are propounded prior to the 30th of
December, which is our target date for closing the
record, would it make sense -- |I'mjust throwi ng
this out -- to incorporate those materials into the
stipul ated evidentiary record that the parties are
I ntending to create.

MR. ORTLIEB: | think not just for -- just
because matters of timng, | think. It would be ny
hope at | east to wrap up the stipulation before
Christmas, you know, just to accommodate the
hol i day schedules so that it -- if discovery conmes
out, it could well -- the responses could well cone
out after the stipulation is prepared and filed.

MR. HARVEY: Perhaps the parties would undertake
to stipulate to the adm ssibility at |east, you
know, the foundati onal aspects of the discovery
responses they propounded, not necessarily the
rel evance or, you know, materiality of the matter
at hand. I mean, you know, we don't expect to ask
what col or was the light, in counsel's exanmpl e;
but, you know, there m ght be reasonabl e disputes

on whet her something we thought was strictly

11
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rel evant to these issues.

MR. ROWLAND: Just for clarification, Matt, you
menti oned what we could stipulate to in terms of
foundati on but not adm ssibility?

MR. HARVEY: | don't expect you guys to agree
necessarily that something we want into evidence is
necessarily relevant to the matters at issue but
t hat the foundational elements for placing it into
the record are met. That's another matter
al t oget her.

JUDGE Gl LBERT: You mean in terms of the
authenticity of the paper --

MR. HARVEY: Yeah, exactly. That's precisely
It. | mean, | don't expect you to waive all
possi bl e objections you would have to something
l'i ke that, but certainly to the extent that you
have prepared these responses, | would think that,
you know, there would be some agreement as to
whet her they, you know, had adequate foundation to
find their way into evidence

JUDGE Gl LBERT: |'m assum ng there's no harmto

the litigating parties to represent now that there

12
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woul d not be a problemwi th authenticity.

MR. ORTLIEB: Correct, we're not concerned with
t hat .

MR. HARVEY: That's all we really expect.

MR. ROWLAND: | woul d agree with that

JUDGE Gl LBERT: What could be a problem |
suppose, is if staff were to receive a |engthy
response and want to use only part of that response
and then the party that propounded the response may
want to insist that either some additional portion
of the response or all of the response be added to
the record.

| s there some way to deal with that now?

MR. HARVEY: Staff will undertake that if it
seeks to introduce any part of a data response, it
will introduce all of it w thout any excision or
redaction unless there is, of course, proprietary
matter in it so that the parties will have all of
the informati on they believe relevant to the
request in evidence

JUDGE Gl LBERT: All right. Let's go this far

then, unless the litigating parties are prepared to

13
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go even further. |If there's going to be an

obj ection on the part of either or both litigating
parties to admtting any piece of the discovery
responses, you're going to have to do that
virtually immedi ately and we're going to have to
get together and have a very quick ruling on that
And everyone will have to understand that, | guess,
myself included because we may literally have a

24- hour time period and only that period in which
we can resolve that

MR. ORTLIEB: Can | ask staff if staff, for
exanmpl e, contenplates in this hypothetical moving
for the adm ssion of data request responses that if
SBC Illinois at least if it is contacted in advance
may stipulate to the motion so there is a
possibility that it could be a joint motion or
per haps an agreed upon notion by all three --

MR. HARVEY: We'll certainly seek agreement from
both litigating parties prior to, you know, any
such moving into evidence of any data response. To
t he extent that agreenment can be obtained, we would

assume that there would be, you know -- type of

14



10

11

12

13

14

15

16

17

18

19

20

21

22

t hi ngs.

JUDGE Gl LBERT: | suppose theoretically a
litigating party could object to the discovery
itself as not tending to lead to adm ssi ble or
rel evant evidence. And as a second point of
objection, even if the party were to respond to the
di scovery coul d nonetheless object to its relevance
or adm ssibility.

| guess what | hope woul d occur i s when
you're at the first of those threshol ds and
consi dering whether any staff discovery request is
even appropriate discovery, this is prior to the
determ ni ng whether you're going to pose on its
adm ssion or not, but even when you think it's
appropriate discovery, if you object to it at that
poi nt, please say so right away.

MR. HARVEY: This is on the basis that discovery
whil e otherwi se permtted would only be permtted
to the extent it would produce or lead to the
di scovery of relevant or adm ssible evidence.

JUDGE Gl LBERT: Right, | mean, which is kind of

a basic. But if there's that kind of objection

15
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early on, please say that right away, | nmean,
because clearly if you don't think it's even

di scoverabl e, you're not going to let its adm ssion
go without objection. So pl ease say that

I mmedi atel y.

MR. HARVEY: On the theory that staff may be
extremely way out in left field instead of just out
in left field.

THE COURT: Yeah. I"m just trying to acconplish
all we need to accomplish by the 30th around the
hol i days. Assum ng everyone is operating in good
faith, | think we can do this. So I'm just sort of
brainstormng it all and hoping we can nake t hat
happen.

MR. ROWLAND: If it were possible if staff would
|l et us know, even though you're not going to
propound the discovery until the end of the day on
Monday the 19th, if you give us some sort of
heads- up one way or anot her.

MR. HARVEY: We will undertake to do that. As |
say, it is our profound hope that what we will be

telling you is we don't have anything.

16
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JUDGE Gl LBERT: Okay. Let nme run through the
proposed schedule -- let me ask you this,
M. Harvey. G ven our conversation about
di scovery, is there any -- does staff have any
concern with the schedul e as proposed?

MR. HARVEY: In Iight of our conversations, no,
the staff believes this is feasible and we can make
this work for us.

JUDGE Gl LBERT: Let me run through it very

quickly. And I'"Il first rule that this will be the
schedul e for the case unless and until -- unless or
until we decide to do something different or |
decide to do something different, | should say.

Cl ose of evidence will be December 30th
of this year. The initial brief will be January

13th of 2006. Reply brief January 25th. The
proposed arbitration decision on February 8th.
Briefs on exceptions on February 20t h. Reply brief
on exceptions on March 1st. And | will endeavor to
have a proposed order to the Comm ssion by March
15t h.

One question | had in reading the

17
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materials that were submtted with the petition and
also | took a |look at the order in 05-0442, it's
clear that fromthe litigating parties’

perspective, the two issues that you presented in
the petition are not resolved by the contents of
05-0442, the order in that docket, | should say.

| s that correct?

MR. ROWLAND: Correct.

MR. ORTLIEB: That's right.

MR. ROWLAND: Let me --

JUDGE Gl LBERT: Go ahead.

MR. ROWLAND: On the second issue on the
applicability of the rider for 13-801, there is a
deci sion commensurate with the decision in 05-0442
with respect to that rider of applicability of
state | aw. It's true, though, that XO was not part
of that arbitration, if that's your question.

What |'m confused about in your question
is when you say those two issues are not dealt with
in the Comm ssion's order in 05-0442, how do you
mean that?

JUDGE Gl LBERT: That's a fair question, and |I'm

18
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certainly not as conversant with the contents of
this order as you guys are. And | wasn't
suggesting that by filing this arbitration you
were, in fact, seeking to relitigate matters that
were already settled in 05-0442.

| guess what |I'msaying is |'m new
enough to that question to not be able to sinmply
assume, as nuch as | respect all counsel in the
room that, in fact, 05-0442 does not provide a
resolving principle for the issues you raise in
this arbitration. You believe it does not. I
don't necessarily know that.

MR. ORTLIEB: And I was going to offer a

clarification, your Honor, on issue 1, for exanple.

One of SBC s arguments will be that while 05-0442
does not specifically address the precise
circunmstance posited by the proposed | anguage, it
covers the subject matter area and so that it has
been adequately addressed by the rest of the

I ndustry and that the outconme should be no
different for XO

So | don't want to be on record as

19
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sayi ng that 05-0442 does not control in any way or
does not informhow this arbitration should be
resol ved because |I think it does.

JUDGE Gl LBERT: So --

MR. ROWLAND: Sonething that M. Ortlieb raises

is the particular question raised in the issue 1 of

the arbitration. The precise question is not
answered, and | think with we both agree on that,

fromthe 05-0442 deci sion.

JUDGE Gl LBERT: | see two lines of inquiry. One

line of inquiry is, is the only reason 05-0442 does

not apply here is because XO was not a party to
t hat ?

MR. ROWLAND: No. My previous question to you
went to a different matter with respect to what
M. Otlieb just stated. | woul d agree to a
certain extent in particular where he's tal king
about it has nothing to do with whether XO was a
party or not. Wth respect to is the precise
gquestion answered in the order, | think we both
agree no, the precise question is not answered in

that order. We agree with that.

20
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JUDGE Gl LBERT: Okay.

MR. ROWLAND: W th respect to the second issue
the 13-801 issue, | think there is an overarching
decision of the Comm ssion's in that order, in that
arbitration order 05-0442 that does address
applicability of state |aw.

JUDGE Gl LBERT: So then your position m ght well
be what M. Ortlieb's position with respect to
i ssue 1, nanely, look, this was decided in this way
in 05-0442 and should be decided simlarly in the
present arbitration.

MR. ROWLAND: Yes, that's quite possible

JUDGE Gl LBERT: At this stage -- | know you want
to speak. Let me just say at this stage the only
reason I'mraising this is to say by going forward,
| can't commt at this point to saying to you guys
it's clear to me that you are not relitigating
05-0442, trying to, in a sense, get a second bite.
O putting it in the negative, it's not clear to me
at this point that | can rule out saying at the end
of this case | can't give you anything beyond

what's al ready been said in 05-0442, that you're

21
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asking me in a sense to overrule that. | just
don't know where we're going to go with the case.
|'mtaking it as something that | need

to do a lot more thinking about in order to decide
whet her what you present in this case is -- are, |
shoul d say, two new issues.

MR. ORTLI EB: Fair enough. But can | just
suppl ement that by saying on this issue 2, this 801
issue, SBC Illinois" issue is that -- we
acknowl edge that XO is after the precise result
t hat was rendered in 05-0442, but our position is
that they're just asking for a second bite at the
appl e because, in fact, they had and took the ful
opportunity to litigate any state | aw UNE
obligations in 04-0371, their TRO arbitration.

And so | would just append to what you
just said that there is -- at least it will be our
position that there is another order that, in
essence, precludes XO s position on issue number 2.
So I think in addition to 05-0442 we may have to
tal k about 04-0371.

JUDGE Gl LBERT: Okay. All right.

22
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Anyt hi ng el se for today?

MR. HARVEY: Nothing from staff.

JUDGE Gl LBERT: ©Okay. Then | guess | won't see
you guys again in the case unless someone nmakes a
notion that requires us to get together. So I'l]I
just |l ook for the record -- the stipulated record
by the end of this month and whatever staff is
going to add.

MR. ROWLAND: And also SBC' s response on -- is
It the 22nd?

MR. ORTLIEB: Yes, the 22nd. And the parties
will file something that will extend by two weeks
the statutory deadline.

JUDGE Gl LBERT: Okay. Good. Thanks.

(Wher eupon, the above matter

was conti nued generally.)
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