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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

COMMONWEALTH EDISON COMPANY
Petition to implement a competitive Docket No. 05-0159
procurement process by establishing Rider CPP, :

Rider PPO-MVM, Rider TS-CPP and revising
Rider PPO-MI

Now comes the BUILDING OWNERS AND MANAGERS ASSOCIATION OF
CHICAGO (“BOMA™), by its attorneys GIORDANO & NEILAN, LTD., and hereby
files its Exceptions to the Administrative Law Judge's Proposed Order (the “Proposed
Order”) in this proceeding pursuant to Section 200.830 of the Rules of Practice of the
[llinois Commerce Commission (the “Commission” or “ICC"). These Exceptions are
filed concurrently with BOMA'’s Brief on Exceptions in this proceeding. For the reasons
set forth in BOMA'’ s Brief on Exceptions, BOMA requests that the following changes be

made in the Final Order in this proceeding.



EXCEPTION 1: The Proposed Order’s Conclusion Adopting ComEd’s Descending
Clock Uniform Price Auction Is Erroneous Because The Record Showed That Dr.
Laffer's Descending Clock, Pay As Bid Approach Will In All Likelihood Result In
Lower Electricity Prices And |s Feasible To Implement

BOMA respectfully submits the following alternative language for the

Commission Conclusion to Section V.D. - Clearing Price: Uniform v. Pay as Bid on page

100 of the Proposed Order:

approaches-H-favor-of-the-descending-cleck-adetion—The Commission is of the opinion
and concludes that ComEd’ s proposed auction process should be modified so that bidders
are not_prohibited from bidding as low as they desire, and are not notified when the
market clearing price is reached. ComEd's contention that bidders could bid more
aggressively in auniform price auction could apply to market clearing price auctions that
do not use a descending clock structure which starts with a high price and clicks down.
However, as Dr. Laffer testified, ComEd’'s contention does not apply here because
bidders will never have a chance to bid low under the descending clock structure.
(ComEd. Rev. Ex. 11.0, pp. 67-68, Il. 1579-1605; BOMA Ex. 3.0, pg. 8, Il. 168-172;
ComEd Tr., pg. 389, Il. 916; pg. 294, II. 16-18). In a descending clock structure, Dr.
Laffer clearly is correct that bidders should be allowed to bid as low as they desire in an
effort to be successful in the auction and should not be notified when the market clearing
price is reached.

The Commission is of the opinion and concludes that the pay as bid approach
provides bidders with both the opportunity and the incentive to bid lower than under
ComEd's proposed uniform price approach because that is the only way a bidder can
assure his success under the pay as bid approach. By allowing the price to continue to
tick down below ComEd’s “market clearing” price, the Commission is of the opinion and
concludes that the pay as bid approach will result in a more competitive auction and
therefore the lowest possible market-determined charges to consumers.

The Commission also is of the opinion and concludes that a bidder should not be
prohibited from bidding to supply a particular tranche of electricity supply even if the
bidder has not bid to supply this particular tranche of supply in higher priced rounds.
Under Dr. Laffer’s pay as bid approach bidders are not informed of the amount of excess
supply being bid into the auction. A bidder can’t “game play” the pay as bid auction by
not bidding to provide atranche of electricity supply merely for the purpose of attempting
to _achieve an artificially high auction price because the bidder’s decision not to bid
cannot_stop the pay as bid auction unless all other bidders have stopped bidding at that




price. In contrast, under ComEd's uniform “market clearing” price approach, a bidder’'s
refusal to bid at a particular price could possibly stop the auction even if another bidder
was willing to bid lower if the bidder’ s failure to bid results in the “market clearing” price
being reached. The Commission is of the opinion and concludes that “game playing” is
more likely under ComEd's uniform price approach than under Dr. Laffer’s pay as bid

approach.

The Commission also is of the opinion and concludes that informing bidders of
the excess supply during the auction,_as ComEd has proposed, would result in a higher
auction price than if this information were withheld and therefore is detrimental to the
interests of ComEd’'s consumers. Moreover, the Commission believes that it is
unnecessary to protect the sophisticated bidders expected in ComEd' s auction from the
so-called “winner's curse” by providing them information on the amount of excess
supply being bid during the course of the auction. For these reasons, the Commission
agrees with Dr. Laffer's position that bidders should not be informed of the amount of
excess supply remaining during the auction.

Despite ComEd's statements that the pay as bid approach could pose a risk of
undersubscription of auction products, the record evidence points to the opposite
conclusion. The Commission is of the opinion and concludes that the descending clock
pay as bid auction approach will in al likelihood provide sufficient electricity supply for
each of ComEd’ s auction products.

The Commission is of the opinion and concludes that the experience with pay as
bid auctions has been extensive. The Commission further is of the opinion and concludes
that the pay as bid approach is feasible to implement based on the record in this

proceeding.

ComEd relies heavily on the fact that its Illinois auction proposal is modeled on
the supply procurement auction used by utilities in New Jersey. In lllinois, apparently
unlike New Jersey, achieving the lowest possible prices for consumers not only is agoal,
it is the law. The Public Utilities Act (“PUA”) requires that public utilities provide
service to their customers at the least cost. (220 ILCS 5/8-401). However, ComEd's
auction design prohibits bidders from bidding below the “market clearing” price at which
ComEd stops its auction.  This approach violates the PUA’s least cost reguirement.
Moreover, ComEd’s proposed pass-through of these charges to consumers would violate
the PUA’s requirement that utility rates be just and reasonable. (220 ILCS 5/9-201).
Unlike ComEd'’ s proposal, the pay as bid approach insures that no price would be paid to
any supplier in excess of the lowest price at which the supplier was willing to sdll
dectricity to ComEd. (BOMA Ex. 1.0, pg. 11, Il. 256-257). Therefore, the Commission
adopts the descending clock, pay as bid approach, including the modifications to
ComEd’s proposed auction discussed above, as ComEd’'s method of acquiring its full
requirements for electricity supply beginning January 1, 2007.




EXCEPTION 2. The Proposed Order Errs With Respect To Its Conclusion
Regarding The Method Of Determining The Decrements To Be Used To Reduce
Auction Prices

BOMA respectfully submits the following dternative language for the
Commission Conclusion to Section V.C.4. - Bid Decrements on pages 89-90 of the

Proposed Order:

d. Commission Conclusion

The Commission is of the opinion and concludes that the auction price should be

lowered in equa decrements during the entire auction, rather than basing decrements on
the amount of excess supply until near the end of the auction, in order to avoid giving
biddes information which will signal them on when to stop bidding. If bidders are not
provided with signaling information regarding remaining excess supply and the auction is
not stopped at a uniform, “market clearing” price, the Commission is of the opinion that
bidders will make bids closer to their margina costs of production and thereby lower the
supply charges paid by consumers to ComEd. (BOMA Ex. 1.0, pp. 10-11, |l. 1234-1242;
pp. 12-13, II. 272-287; pg. 15, |l. 329-334).

EXCEPTION 3. The Proposed Order Errs In Not Concluding That ComEd's
Proposed PPO-MVM Violates 16-112(a) Of The Public Utilities Act And Not
Ordering ComEd To Continue To Offer Its Existing PPO-MI Or Alternatively A
PPO-NFF To Comply With The Act

BOMA respectfully submits the following aternative language for the
Commission's Analysis and Conclusion to Section VII.B.3. regarding retention of a

Market Index such as those currently effective or a Neutral Fact Finder tariff on pages

216-218 of the Proposed Order:



Commission’s Analysis and Conclusions

d.




requirements-of-Section-16-112(a)-of the-Act: Section 16-112(a) of the Act provides, in
relevant part, that market value shal be determined in accordance with a tariff that
provides for a determination of the market value for eectric power and energy as a
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function of an exchange traded or other market traded index, options or futures contract
or contracts applicable to the market in which the utility sdlls, and the customers in its
service area buy, €ectric power and energy. (220 ILCS 5/16-112(a)).

No party has contended that the Supplier Forward Contracts are not applicable to
the market in which ComEd sdlls, or ComEd’ s customers buy, electric power and enerqy.
The issues, then, are whether the Supplier Forward Contracts are exchange traded or
other market traded futures contracts, or whether the auction price is an exchange traded
or other market traded index within the meaning of Section 16-112(a).

The Commission is of the opinion and concludes that the Supplier Forward
Contracts resulting from the auction are not exchange traded or other market traded
futures contracts and the auction price is not an exchange traded or other market traded
index. Therefore, neither the Supplier Forward Contract nor the auction price may be
used as a determinant of market value under Section 16-112(a) of the PUA. Accordingly,
we find that ComEd’ s proposed Rider PPO-MVM violates Section 16-112(a).

The Commission concludes that ComEd must either continue to offer its currently
effective Rider PPO-MI or offer a PPO in which the market value is determined under the
neutral fact finder process in order to comply with Section 16-112(a) of the PUA.

EXCEPTION 4: TheProposed Order’s Conclusion That The1 - 3MW Customer
Class Should Be Offered The CPP-A Auction Product Rather Than The CPP-B
Auction Product IsIn Error

BOMA respectfully submits the following alternative language for the

Commission Conclusion to Section V.I.1 - Nature of Auction Product and Tariffed

Services for 1-3 MW Customers on page 118 of the Proposed Order:

e. Commission Conclusion

The 1-3 MW customer class, like ComEd's classes of smaller customers, has not
been declared competitive. These customers should be offered a rate with the same price
volatility mitigation that ComEd proposes for its other customer classes that have not
been declared competitive. The Commission believes that this approach will not affect
the development of the competitive retail market. The Commission is of the opinion and




concludes that ComEd’s CPP-B auction product must be made available to the 1-3 MW
customer class.

EXCEPTION 5. The Proposed Order’s Conclusion That The 400 kW - 1 MW
Customer Class Also Should Be Offered The CPP-A Auction Product Is Likewise
Erroneous

BOMA respectfully submits the following proposed alternative language for the
Commission Conclusion to Section V.I.2 - Nature of Auction Product and Tariffed

Services for 400 KW - 1 MW Customers on page 119 of the Proposed Order:

e. Commission Conclusion

The 400 kW - 1 MW customer class, like ComEd's classes of shaller customers,

has not been declared competitive. These customers should be offered a rate with the
same price volatility mitigation that ComEd proposes for its other customer classes that
have not been declared competitive. The Commission believes that this approach will not
affect the development of the competitive retall market. The Commission is of the
opinion and concludes that ComEd’s CPP-B auction product must be made available to
customersin the 400 kW - 1 MW customer class.

EXCEPTION 6: The Proposed Order’s Conclusion That A 40 Day Enrollment
Window |s Sufficient For Under 3 MW Consumers s Flawed

BOMA respectfully submits the following proposed alternative language for the
Commission’s Analysis and Conclusion to Section VII.A.5 - Retail Customer Switching
Rules - Enrollment Window on page 175 of the Proposed Order:

i Commission’s Analysis and Conclusion

The Commission agrees with those parties who suggest the length of the
enrollment period is a matter of judgment on which reasonable people can have different
views. The challenge is to strike the right balance between providing customers time

within which to make decisions and avoiding the higher premium that would result if
suppliers were forced to hold out fixed price call options for longer periods of time.




40—days—Based on the evldence in the record the Commlssron flnds that a 50 day
enrollment window in the first auction period for customers with demand less than three
megawatts, when customers are becoming accustomed to the new procurement
environment, is appropriate. Thereafter, a 45 day window will be adequate and should be
provided for those customers. In the Commission’s view, the record supports a finding
that while smaller customers may benefit from an enrollment window somewhat longer
than 30 days, larger customers do not need or desire additional time. Therefore, the
Commission adopts the recommendation of 1IEC to adopt a 30-day enrollment window

for customers W|th demands greater than three megawatts Ihe@enttmr—seen—adept&an

EXCEPTION 7: ToBe Consistent With The Exceptions Taken By BOMA The
Proposed Order’s Findings And Ordering Paragraphs Must Be Revised

To be consistent with BOMA' s six exceptions stated above, BOMA respectfully
requests that Section X. - Findings and Ordering Paragraphs on pages 240-242 of the

Proposed Order be revised as follows:

X. FINDINGS AND ORDERING PARAGRAPHS

The Commission having reviewed the entire record is of the opinion and finds
that:

1) Commonweslth Edison Company is an Illinois corporation engaged in the
retail sale and delivery of electricity to the public in Illinois, and is a




)

©)

(4)

“public utility” as defined in Section 3-105 of the Public Utilities Act and
an “electric utility” as defined in Section 16-102 of the Public Utilities
Act;

the Commission has jurisdiction over the parties and the subject matter
herein;

the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the evidence of record, and are hereby
adopted as findings of fact and conclusions of law;

the Commission has authority under the Public Utilities Act to establish
reasonable rates and charges for retail service, including Rider CPP and
PPO-MVM-as modified in this Order;

(5) the Commisson has the authority to approve the—a competitive

(6)

procurement auction process and the-associated tariffs, subject to the
conditions imposed for procurement of power and energy;

ComEd'’s proposed descending clock, uniform price auction violates the

()

(8)

least cost requirement of the Public Utilities Act (220 ILCS 5/8-401);

ComeEd should implement the descending clock, pay as bid approach as
ComEd's method of procuring its full requirements for electricity supply
beginning January 1, 2007;

by allowing the price to continue to tick down below ComEd’s “market

)

clearing” price, the pay as bid approach will result in a more competitive
auction and therefore the lowest possible market-determined charges to
consumers,

bidders should not be informed when the amount of supply eguals

(10)

ComEd' s eectricity supply requirements;

informing bidders of the excess supply at any time during the auction

(11)

would likely result in higher supply prices and therefore bidders should
not be informed of the amount of excess supply remaining during the
auction;

auction bid prices should tick down in equal decrements at all times during

(12)

the auction

bidders should be allowed to bid to supply tranches of supply in lower

priced rounds even if they had not bid to supply the particular tranches of
supply inearlier, higher priced rounds;
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(13) ComEd’'s proposed Rider PPO-MVM does not determine its market value
in a manner which meets the requirements of Section 16-112(a) of the
Public Utilities Act. (220 ILCS 5/16-112(Q));

(14) ComEd must continue its current PPO-MI, or dternatively a PPO
determined by a neutral fact finder post-2006 in order to comply with the
Public Utilities Act;

(15 the400kW —1 MW and 1 MW — 3 MW customer classes, like ComEd's
classes of smaller customers, have not been declared competitive and
these customers should therefore be offered a rate with the same price
volatility mitigation that ComEd proposes for its other customer classes
that have not been declared competitive;

(16) ComEd must make the CPP-B auction product available to customers in
the 400 kW =1 MW and 1 MW - 3 MW customer classes ;

(17) a50 day enrollment window in the first auction period is appropriate for
under 3 MW nonresidential customers, thereafter, a 45 day window will
be adequate and should be provided for those customers;

{6)(18) the tariffs proposed by ComEd in its initia filing, as modified or replaced
to reflect the findings herein, are just and reasonable, and ComEd should
be authorized to file and put into effect such tariff sheets, as modified;

£H(19) the new tariff sheets authorized to be filed by this Order should reflect an
effective date not less than 30 days after the date of filing, with the tariff
sheets to be corrected, if necessary, within that time period, and should
reflect an operational date of no earlier than January 2, 2007;

£8)(20) ComEd should be subject to the annual reconciliation proceedings related
to its power purchases as described and approved in the prefatory portion
of this Order; and

{9)(21) ComEd should be required to implement the rate mitigation proposal
described and approved in the prefatory part of this Order.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission
that the proposed tariff sheets to implement a competitive procurement process by
establishing Rider CPP, Rider PPO-MVM, and Rider TS-CPP and revising Rider
PPO-MI, filed by Commonweath Edison Company on February 25, 2005, are
permanently canceled and annulled.

IT IS FURTHER ORDERED that Commonwealth Edison Company is

authorized and directed to file new tariff sheets with supporting workpapers in
accordance with the Findings of this Order, applicable on and after the effective
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date of said tariff sheets and operational on and after January 2, 2007.

IT IS THEREFORE ORDERED that Commonweath Edison Company is
hereby authorized to use the descending clock, pay as bid approach as described
in this Order in conducting the CPP auction.

IT IS FURTHER ORDERED that bidders in Commonwealth Edison
Company’s auction shall not be informed of the amount of excess supply
remaining during the auction or when the amount of supply equals ComEd’s full

requirements.

IT IS FURTHER ORDERED that the bid decrements in Commonwealth
Edison Company’s auction should tick down in egua decrements at all times
during the auction.

IT IS FURTHER ORDERED that Commonwealth Edison Company’s
proposed PPO-MVM is rejected.

IT IS FURTHER ORDERED that Commonwealth Edison Company must
offer its current Rider PPO-MI or dternatively a PPO determined by a neutral fact
finder post-2006.

IT IS FURTHER ORDERED that the CPP-B auction product shall be
made available to customersin the 400 kW —1 MW and 1 MW - 3 MW customer
classes.

IT ISFURTHER ORDERED that Commonwealth Edison Company must
implement a 50 day enrollment window applicable to the first auction for under 3
MW customers and a 45 day window applicable to subsequent auctions for these
customers.

IT IS FURTHER ORDERED that any motions, petitions, objections, and
other matters in this proceeding that remain unresolved are disposed of consistent
with the corclusions herein.

IT IS FURTHER ORDERED that Commonwealth Edison Company shall
be subject to the annual reconciliation proceedings related to its power purchases
as described and approved in the prefatory part of this Order.

IT IS FURTHER ORDERED that Commonwealth Edison Company is
directed to file tariffs that implement the rate mitigation proposal described and
approved in the prefatory part of this Order.

IT ISFURTHER ORDERED that, subject to the provisions of Section 10-
113 of the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is findl;
it is not subject to the Administrative Review Law.
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CONCLUSION

WHEREFORE, for the reasons set forth in BOMA'’s Brief on Exceptions filed
concurrently herewith, BOMA respectfully requests that the Commission adopt a final
order in this proceeding modifying the Administrative Law Judge's Proposed Order in

the manner reflected in the alternative language set forth in the foregoing Exceptions.

Respectfully submitted,

BUILDING OWNERSAND
MANAGERSASSOCIATION OF
CHICAGO

By: /¢ Patrick N. Giordano
GIORDANO & NEILAN, LTD.
Patrick N. Giordano

Paul G. Neilan

Christina A. Pusemp

360 N. Michigan Avenue

Suite 1005

Chicago, Illinois 60601
PHONE: (312) 580-5480

FAX: (312) 580-5481

E-MAIL.: patrickgiordano@dereglaw.com

DATE: December 19, 2005
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