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BEFORE THE
I LLI NO S COMVERCE COMM SSI ON

I N THE MATTER OF:

JESSE J. McNABB,
No. 04-0544
- VS_

PEOPLES GAS, LI GHT AND COKE
COMPANY

Conpl aint as to
billing/charges in
Chi cago, Illinois.

— N N e N N N e N e

Chi cago, Illinois

September 8, 2005

Met, pursuant to notice, at 11:00 a.m

BEFORE:

MS. CLAUDI A SAI NSOT, Adm nistrative Law Judge
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APPEARANCES:

MR. JUAN OOl NK

18 West Dundee

Wheeling, Illinois 60090
appearing for M. MNabb;

MR. MARK L. GOLDSTEI N

108 W | nont Road

Suite 330

Deerfield, Illinois 60015

appearing for
Peopl es Gas, Light

& Coke Conpany.

SULLI VAN REPORTI NG COMPANY, by

Ann Rogers,

CSR
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I NDEX
Re- Re- By
W t nesses: Direct Cross direct cross Judge

NONE
EXHI BI TS
For ldentification In Evidence
NONE
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JUDGE SAI NSOT: By the authority vested in me
by the Illinois Commerce Comm ssion | now call Docket
No. 04-0544. It is the conmpl ai nt of
Jesse J. McNabb versus Peoples Gas, Light and Coke
Company and it concerns billing in Chicago.

WIIl the parties identify themselves
for the record, please.

MR. OOI NK: Juan Ooi nk, O-o0-i-n-k, on behalf of
Jesse McNabb.

MR. GOLDSTEIN: On behalf of the Peopl es Gas,

Li ght & Coke Conpany Mark L. Goldstein, 108 W | nont
Road, Suite 330, Deerfield, Illinois 60015, Wy

t el ephone nunber (847) 580-5480 and | have with me
from Peoples Gas Brian Schmoldt, S-c-h-mo-I-d-t.

JUDGE SAI NSOT: M. Ooi nk, could you provide the
court reporter with your address and tel ephone
nunber .

MR. OO NK: Yes. My address is 18 West
Dundee, Wheeling Illinois, 60090 and the tel ephone
number is (847) 215-2600 and it's the Law Office of

Steven N. Gol dman.
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JUDGE SAI NSOT: Okay. Before me | have a
verified application for a subpoena. There is also a
request to amend subpoena duces tecum and | have a
motion to quash one of the subpoenas and that is the
subpoena requesting M. Steven Kroll to appear.

Counsel, is there anything you'd |ike
to add.

MR. GOLDSTEIN: To ny notion to quash? Well,
M. Kroll testified as the field investigator for
Peopl es Gas. He went out to the property and he saw
that the meter had been tampered with. He took
pictures and his field investigation report and
everything else that related to his investigation of
the meter tanpering, including photographs of the
meter and the surrounding area around the meter were
put into evidence.

Your Honor and M. McNabb had the
opportunity to cross-exam ne M. Kroll. | have never
heard of a situation where people have two or three
bites of the same apple. M. Kroll testified, he was

cross-exam ned and we' ve
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rested. We have nothing else to put in. He has
not hing el se to add. There is no purpose in this,
havi ng hi m come back before your Honor.

| would also add that there is nothing
in any of the pleadings up to the time of the filing
of the subpoena that requested
M. Kroll's attendance. The application for
rehearing had nothing to say about bringing back M.
Kroll. As | understood the application for
rehearing, what the conplainant wanted to do was to
provi de more Commonweal th electric bills and present
wi t nesses who would testify that during the period in

guestion of the alleged tanpering M. MNabb didn't

not -- was not physically present at his property.
So, all inall, I think that if we're
going to have anything -- any kind of a hearing

process at the Comm ssion, you're only entitled to
one bite at the apple. M. MNabb never asked for an
attorney prior to the time that we had the
evidentiary hearing, he did not request an attorney

at the evidentiary hearing. It was

10
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only after your Honor issued a proposed order that
was in favor of the respondent, Peoples Gas that he
went out and got an attorney.

So as far as Peoples Gas is concerned,
this would create a situation where every hearing
woul d never end because we have to keep recalling
wi t nesses after witnesses after w tnesses because
there would be no end to the hearing process. And so
that's the reason for the motion to quash the
application for subpoena.

MR. OOl NK: I n support of the subpoena of
M. Kroll, after reviewing the transcript of the
hearing which M. MNabb represented hinself, a
| ayperson, he has no know edge of evidentiary issues,
no knowl edge of any court proceedi ngs, he thought
that this was going to be an informal type of hearing
which he | ater found out was not true.

M. Kroll's testimony is inconplete.
M. Kroll testifies correctly as
M. CGoldstein states that what he observed at the
house when he was there. There is no testimny as to
M. Kroll's prior know edge to what the house

11
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| ooked |i ke, whether he even had prior know edge.
" m not asking to call himto cross him |'m asking
to call himso that we can actually direct himas a
wi t ness on behalf of M. MNabb to clarify the
record. It is -- his testinmony is inconplete and
basically we are just asking to call himso we can
conplete the record and we get all of the information
so that you can make an informed decision as to M.
McNabb's liability in this matter.

JUDGE SAI NSOT: | have a question about the
pri or know edge, how will that help.
MR. OOl NK: It will show that he had no --

i mgi ne he's going to say either if he had prior

knowl edge and he had been to the house before that he
had seen the gas nmeter properly installed or he is
going to say that he had never been there. It could
go to show that -- it goes to show that outside of
what he saw at the scene, he doesn't know what the
houses | ooked |i ke before or he may know, | don't
know what he knows.

JUDGE SAIl NSOT: Then how woul d that be

12
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rel evant ?
MR. OOl NK: Peoples Gas is alleging some
m sconduct on M. McNabb's --
MR. GOLDSTEIN: No we're not, never did.

MR. OOl NK: People's Gas is asserting that there
was some tanpering with the gas meter, which al so
asserts -- which they're saying M. MNabb had
sonmething do with it because he bought the house, he
was the owner of the house. | mean, the record is
wr ought with them accusing M. MNabb of tampering
with it.

MR. GOLDSTEIN: There is no evidence presented
on behal f of Peoples Gas that ever accused M. MNabb
of tampering with the neter.

JUDGE SAINSOT: But | don't think it really
matters.

MR. GOLDSTEIN: It's irrelevant.

JUDGE SAINSOT: | don't think it matters
whet her you accuse M. MNabb of having a house that
had meter tanpering going on or whether you accuse
Mr. McNabb of tampering with the meter because you
never really -- your chances of your

13
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catching himactually tampering with the meter would
be slim So I just --

MR. GOLDSTEI N: The prior know edge by
M. Kroll is totally irrelevant to his field
investigation, absolutely and conmpletely totally
irrel evant.

MR. OOl NK: That is not true. If M. Kroll had
information prior to this investigation it is wholly
rel evant, meaning that if the meter was not tanpered

with on a date prior to M. MNabb taking the

ownership of the property, | guarantee Peoples Gas
woul d be bringing that in. | guar antee Peopl es Gas
woul d present that as M. MNabb -- somebody tanpered
with that after that point. | guarantee Peopl es Gas

woul d bring that in and that is relevant.

MR. GOLDSTEIN: That's absolutely irrelevant to
this situation. M. Kroll made a field
investigation. M. Kroll reported what his
i nvestigation was and that's it. Whether he had
pri or know edge or not is not relevant to whether

there was tampering by M. MNabb or the prior

14
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owner or the prior owner before that.

JUDGE SAI NSOT: | think it could be,
M. Goldstein and at this point we are |ooking to
take more conplete record, that is the purpose of
rehearing. Whether it is or it isn't, we will not
know until M. Kroll comes in. But | think that it's
best to err on the side of conmpleteness in ternms of a
record. So |I am denying your motion to quash the
subpoena and I will note that,
M. Goldstein, that if you're accurate, the worst
t hat has happened is that M. Kroll will be here for
a very short period of time, which is
de mnim s harm

MR. OOI NK:  Your Honor, for the record,

Mr. McNabb has just wal ked in.

JUDGE SAI NSOT: Okay. Now, that being the case,
" m not sure what you want me to do. Have you
amended your subpoenas duces tecunt

MR. OOl NK: Yes, | filed those and sent themto
you, the amended subpoena and the attachment and I
have been in contact with Exelon, with ComEd, and
t hey have no objection to the

15
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subpoenas, getting nme the information they have.
They have informed me that some of the information
that | have asked for since it's so far back they may
not have, which is fine.

JUDGE SAI NSOT: Okay. So your request to
amend the subpoenas duces tecumis granted and | will
i ssue an order directing the clerk to issue your
amended subpoenas.

Now, you have subpoenas duces tecum
t hat are amended and then just regul ar subpoenas that
are not anended; is that correct.
MR. OOl NK: Correct. The original subpoenas to
Com Ed should be rempved and the amendnent shoul d be
t he actual subpoena.
MR. GOLDSTEIN: Did you provide me with the

amended subpoena.

MR. OOl NK: Yes, | mailed you a copy.
MR. GOLDSTEI N: | do not recall receiving it,
but 1'Il | ook again.

MR. OOl NK: If you don't have it, just give ne a
call and I'Il fax you a copy.

MR. GOLDSTEI N: Your Honor, | want to make it

16
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quite clear on the record exactly what M. Kroll is
going to have to be testifying to at the evidentiary
hearing. |I'mtotally unclear as to what his -- what
he should be testifying to.

JUDGE SAIl NSOT: You can work that out on

di scovery.
MR. GOLDSTEI N: | have no questions for him
JUDGE SAIl NSOT: Ri ght . But it's -- this is the

conplaint's --

MR. GOLDSTEI N: | assume he's being called as an
adverse witness by M. Ooi nk because he has no other
basis to call him | am not going to call himas a
witness. And so | would like to know what the
parameters are of M. Ooink calling
M. Kroll so that he can prepare for these
proceedi ngs.

JUDGE SAIl NSOT: Right. That's a fair request,
but that is something that you can take up privately
with counsel or you can --

MR. GOLDSTEI N: | want it on the record. | want

JUDGE SAI NSOT: \Why?

17
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MR. GOLDSTEIN: -- it on the record because all
this is totally beyond any kind of hearing process
|*ve ever heard of. So | want it on the record
exactly what we're going to be --

JUDGE SAI NSOT: Well, your request is denied,
M. Goldstein. This is rehearing, we're taking
evi dence again, that is the nature of rehearing.

So that is what we are all dealing with and both
parties can present more evidence.

Now, what your opposing counsel is
going to do with himis something that you need to
ascertain, it is not proper for me to ascertain ahead
of a hearing what counsel is -- where counsel is
going with live testimony.

MR. GOLDSTEIN: Well, his argument seens to
contain statements that what he is going to test M.
Kroll on is his prior know edge prior to him going
out and investigating -- making his field
investigation which is all part of the record.

And if that's the case, that's all well and good. But
if it's anything more than that, then I'd like to
know about it.

18
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JUDGE SAI NSOT: And that's what discovery is
for.

MR. GOLDSTEIN: That's something that's
di scover abl e?

JUDGE SAI NSOT: What counsel intends to call a
wi t ness and ask him questi ons about?

MR. GOLDSTEI N: Because it's in the nature of
really cross-exam nation since he's got to call him
as an adverse witness.

JUDGE SAINSOT: But it's still his witness. You
call an adverse witness, it's still your witness.

MR. GOLDSTEI N: It's his witness.

JUDGE SAI NSOT: Ri ght .

MR. GOLDSTEIN: All right. 11 work something
out, | guess.
JUDGE SAI NSOT: Okay. 1'll |leave you two to

di scuss anything you need to discuss, but is there
anything else that we need to deal with?
MR. OOl NK: Not that |'m aware of, no.

JUDGE SAI NSOT: Okay. Thanks.

19
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(VWhereupon the above
entitled matter

was continued sine die.)
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