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Q. Please state your name, your business address, and your current position. 1 

A. My name is Arlene A. Juracek.  My business address is 440 S. LaSalle Street, Suite 3300, 2 

Chicago, IL 60605. 3 

Q. Have you previously filed testimony in this Docket? 4 

A. Yes.  I filed rebuttal testimony in this docket on behalf of Commonwealth Edison 5 

Company (“ComEd”). 6 

Purpose and Summary 7 

Q. What are the purposes of your surrebuttal testimony? 8 

A. My surrebuttal testimony has six distinct purposes.  First, I will summarize the bases on 9 

which a few of intervening parties -- CUB, CCSAO, the AG (the “Opponents”) -- 10 

continue to oppose the Illinois Auction Proposal† and provide a brief overview of 11 

ComEd’s surrebuttal case, including briefly identifying ComEd’s other witnesses and the 12 

subject matter of their testimony. 13 

Second, I will respond to several of the policy arguments that the Opponents 14 

make, and explain why their arguments are unsupported, unjust, and unreasonable, and 15 

why their request that the Commission reject Rider CPP - Competitive Procurement 16 

Process (“Rider CPP”) would be harmful to ComEd and its customers.  Other of their 17 

arguments will be addressed by other ComEd witnesses. 18 

                                                 
† As in earlier testimony, the “Illinois Auction Proposal” refers to the competitive procurement 

process reflected in ComEd’s tariff filings, as well as the rate design features of those tariffs, and the other 
processes and procedures described in ComEd’s testimony that ComEd has asked the Illinois Commerce 
Commission (the “ICC” or “Commission”) to review and consider, and/or adopt as conditions in its final 
order, in approving ComEd’s filed tariffs.  “AG” refers to the Office of the Illinois Attorney General.  CUB 
refers to the Citizens Utility Board and “CCSAO” refers to the Cook County State’s Attorney’s Office.     
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Third, I will turn to the auction process embodied in Rider CPP and summarize 19 

the areas where ComEd, in many cases in accord with similar actions by the Ameren 20 

operating companies in Docket 05-0160 (cons.), has modified the Illinois Auction 21 

Proposal in response to constructive comments and suggestions from the Staff of the 22 

Illinois Commerce Commission (“Staff”) and other parties in their direct and, now, 23 

rebuttal testimonies. 24 

Fourth, I will identify a handful of important areas where disagreement over the 25 

processes remain.  With respect to several of those areas, my testimony will explain why 26 

ComEd’s proposals should be adopted.  Other process issues will be addressed by other 27 

ComEd witnesses. 28 

Fifth, I will respond to the rebuttal testimony of BOMA witness Dr. Arthur Laffer 29 

concerning the meaning of “futures contracts,” and confirm that the Supplier Forward 30 

Contracts (SFCs) resulting from the Illinois Auction Proposal are “exchange traded or 31 

other market traded index, options or futures contract or contracts applicable to the 32 

market in which the utility sells, and the customers in its service area buy, electric power 33 

and energy ….”  (220 ILCS 5/16-112(a)).   34 

Sixth, and finally, I will address remaining issues concerning the specific terms of 35 

the SFCs. 36 

Q. What exhibits are attached to your surrebuttal testimony? 37 

A. There are three  exhibits to my surrebuttal testimony. 38 

• ComEd (Group) Exhibit 17.1 is narrative direct, rebuttal, and supplemental 39 
rebuttal testimony submitted to the Commission by Mr. Robert McDonald, in 40 
Docket Nos. 00-0230 and 00-0244 (Consol.), as well as the Commission Orders 41 
in that Docket and the successor docket (00-0394 and 00-0369 (Consol.)) in 42 
which that testimony was considered. 43 
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• ComEd Exhibit 17.2 contains examples of recently published reports evaluating 44 
and confirming the benefits of restructuring in jurisdictions where efficient 45 
markets are reported to be functioning. 46 

• ComEd Exhibits 17.3 is a revised and updated version of ComEd’s proposed SFC 47 
for the CPP-B group.  This form SFC reflects changes and revisions that ComEd 48 
previously made, as well as additional changes ComEd now accepts in light of the 49 
parties’ rebuttal testimony.  ComEd Exhibit 17.3 supersedes the form CPP-B SFC 50 
previously submitted as ComEd Exhibit 9.5.  Moreover, ComEd proposes to make 51 
analogous changes to the other two form SFCs, attached to my rebuttal testimony 52 
as ComEd Exhibits 9.6 and 9.7, in compliance with the Commission’s final order 53 
in this Docket.  54 

Summary of Testimony of ComEd’s Surrebuttal Witnesses 55 

Q. Can you succinctly describe the policy grounds on which the Opponents, in their rebuttal 56 

testimony, ask the Commission to reject the Illinois Auction Proposal? 57 

A. Yes.  The Opponents object to the concept of basing ComEd’s retail supply rates on what 58 

it actually will cost ComEd to purchase the required power and energy in the federally-59 

regulated wholesale energy market.   60 

• The Opponents allege that purchasing its power and energy requirements from the 61 

lowest cost vendor through a transparent, open, and non-discriminatory process 62 

will result in ComEd paying unjust and unreasonable and/or imprudent costs, 63 

although the evidence shows that those costs will be the lowest available in the 64 

market and will be incurred only at rates that I understand will have been 65 

conclusively determined to be just and reasonable under the authority of the 66 

Federal Energy Regulatory Commission.   67 

• The Opponents allege that the wholesale electricity markets are not competitive, 68 

although the evidence shows otherwise, and although they fail to explain credibly 69 

how in any event ComEd could possibly expect to purchase its requirements at 70 

less than the lowest price available in the market.   71 
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• The Opponents allege -- without providing detail, rigorous study, experience, or 72 

analysis of any defined alternative proposal -- that other unspecified “active 73 

portfolio management” options could somehow produce lower costs than 74 

competition.     75 

• The Opponents allege that the Illinois Auction Proposal is an attempt to avoid 76 

Commission review of the justness and reasonableness of ComEd’s tariffs and the 77 

of prudence of its management’s actions, although that is just the opposite of the 78 

truth.  ComEd is expressly asking the Commission to determine the justness and 79 

reasonableness of the proposed tariffs in this Docket, based on the evidence.  80 

ComEd is asking the Commission, based on the information now available, to 81 

find that the proposed competitive procurement process (which also includes 82 

Commission review of each auction’s results) is a prudent procurement 83 

mechanism and a reasonable exercise of management judgment.  Given these fact, 84 

the Opponents’ real goal appears to be to impose unjust and unfair review of the 85 

outcomes of procurement decisions after the fact.   86 

Q. Do any other parties oppose the Auction? 87 

A. No.  Several other parties, such as the Illinois Industrial Energy Consumers (“IIEC”) and 88 

the Building Owners’ and Managers’ Association (“BOMA”), neither affirmatively 89 

support nor oppose the Proposal.  But the IIEC asks that the Proposal be modified, not 90 

rejected, and BOMA witnesses likewise propose that modifications be made to a 91 

competitive procurement auction process.  The remaining parties filing testimony, as well 92 

as Staff, concur that a competitive auction should be approved. 93 
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Q. You testified earlier that you would provide a summary of ComEd’s surrebuttal case.  94 

What issues are each of ComEd’s surrebuttal witnesses principally addressing? 95 

A. In addition to my surrebuttal testimony (ComEd Ex. 17.0), which will address the topics I 96 

mentioned above, ComEd is submitting the surrebuttal testimony of the following 97 

witnesses:   98 

• William McNeil (ComEd Ex. 18.0), Director of Regulatory Strategy for ComEd, 99 
will respond to requests for revisions to the auction process and refute arguments 100 
that alternative mechanisms would be superior.   101 

• Dr. Chantale LaCasse (ComEd Ex. 19.0), Vice President, NERA, will address 102 
rebuttal testimony of Staff and intervenors concerning the design, structure, 103 
operation, and management of the descending clock auction itself, and the 104 
procedures for ensuring it is transparent, fair, and efficient.  Dr. LaCasse will 105 
refute the testimony of the Opponents that question the effectiveness of the 106 
auction as well as certain requests to modify it which would be inefficient, 107 
impractical, or undesirable. 108 

• Andrew Parece (ComEd Ex. 20.0), Managing Principal, Analysis Group, Inc., 109 
will continue to provide an independent perspective on auction design and 110 
management, and will respond to certain requests for changes in the auction. 111 

• The panel testimony (ComEd Ex. 21.0) of Paul R. Crumrine, ComEd’s Director 112 
of Regulatory Strategies and Services, and Lawrence S. Alongi, ComEd’s 113 
Manager of Distribution Rate Design and Administration, responds to rebuttal 114 
testimony of Staff and intervenors concerning Rider CPP and other tariffs 115 
implementing the auction Proposal and translating the results into rate 116 
components.   117 

• The testimony of Kevin J. Waden, CPA (ComEd Ex. 22.0) responds to rebuttal 118 
testimony of Staff relating to proposed accounting for charges imposed and 119 
revenues collected under Rider CPP. 120 

• Steven T. Naumann, P.E. (ComEd Ex. 23.0), Vice President of Wholesale 121 
Market Development, Exelon, refutes claims made in the rebuttal testimony of 122 
CUB/CCSAO and AG witnesses Fagan, Rose, and Steinhurst concerning the 123 
transmission system and allegations that transmission constraints will restrict the 124 
market and promote the exercise of market power.  Mr. Naumann also addresses 125 
additional issues concerning the use of the transmission system and PJM markets 126 
by bidders in the proposed auctions. 127 
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• Dr. William H. Hieronymus (ComEd Ex. 24.0), Vice President, CRA 128 
International, demonstrates that the markets in which the auction will be 129 
conducted will be competitive and refutes claims that the auction will clear at 130 
uncompetitive prices due to the exercise of market power.   131 

• Professor William Hogan (ComEd Ex. 25.0) of Harvard University and LECG, 132 
responds to rebuttal testimony regarding the degree of competition in the PJM and 133 
Midwest ISO regional markets and the merits, as a matter of economics and 134 
policy, of using a descending clock, vertical tranche auction to procure contracts 135 
to meet the energy needs of ComEd’s default supply customers. 136 

Finally, I note that, especially given the limited time in which ComEd had to review 137 

rebuttal testimony and its volume, ComEd cannot respond in surrebuttal to every factual 138 

error or argument with which it disagrees.  We have focused on the major arguments and 139 

most material facts. 140 

Q. Ms. Juracek, in light of rebuttal testimony of Staff and intervenors and ComEd’s response 141 

thereto, what action should the Commission take with respect to the Illinois Auction 142 

Proposal? 143 

A. The Commission should approve the tariffs filed by ComEd embodying the Illinois 144 

Auction Proposal, as it has been modified and improved in response to constructive 145 

comments of Staff and various intervenors in their direct and rebuttal testimonies.  The 146 

Commission should require that ComEd make a compliance filing within 10 business 147 

days of the final order incorporating tariff revisions, including those discussed in 148 

ComEd’s rebuttal and surrebuttal testimonies, and to proceed with the preparations for 149 

the auction, working with Ameren and its Staff, also as described in the testimony.  The 150 

Commission should also include in its order other provisions that ComEd has requested, 151 

including approval of the process by which parties can comment on the initial auction and 152 

participate in the consideration of future revisions and improvements. 153 
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Responses to Policy Positions and Recommendations of the Opponents 154 

Q. Have the Opponents identified any viable alternatives to ComEd procuring from the 155 

wholesale market the electric power and energy it requires to serve its retail customers’ 156 

needs? 157 

A. No, they have not.  They have identified no plan which the Commission could adopt in 158 

this Docket that would provide Illinois consumers with the electricity that they need.  159 

Their requests to the Commission range from rejection of the auction and open ended 160 

study, to naïve notions of acquiring electricity from affiliates, that lack the required 161 

resources, at prices that are not reasonable or available.  162 

The simple fact remains that ComEd must procure the electric power and energy 163 

its retail customers need from the wholesale markets.  ComEd owns no generation and 164 

after the expiration of the mandatory transition period must look to the wholesale market.  165 

Restructuring, and the generation divestiture that was an integral part of restructuring for 166 

ComEd and the other major Illinois utilities of the time, are historical facts.  The parties 167 

objecting to the Illinois Auction Proposal fail to present the Commission with any 168 

realistic alternative to acquisition from the market, and at market prices. 169 

Q. What about the suggestions by Opponents, particularly in the rebuttal testimony of 170 

Dr. Steinhurst (CUB/CCSAO Ex. 4.0), that ComEd could obtain electricity at lower rates 171 

by “actively” managing its portfolio? 172 

A. By using a well designed auction, ComEd is actively managing its portfolio, and doing so 173 

efficiently and in a way expected to minimize its costs.  By contrast, the rebuttal 174 

testimony of the Opponents offers no sensible reason to believe that by being required to 175 

directly perform all of the tasks necessary to assemble a supply portfolio and then 176 
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assuming the risk of portfolio allocation, ComEd and its customers will somehow be 177 

better off.  The approach would impose significant supply portfolio risk directly on 178 

ComEd, which cannot manage such risks as effectively and efficiently as the market, and 179 

thereby impose added risks and costs on ComEd’s retail customers.  Moreover, there are 180 

significant disadvantages inherent in implementation of this approach, in addition to the 181 

added costs of supply administration.  These conditions will result in higher, not lower, 182 

prices for ComEd and its customers.  And, in the end, ComEd could still not hope to 183 

acquire power at a below-market price. 184 

Q. Are the suggestions by Opponents, particularly in the rebuttal testimony of 185 

Drs. Steinhurst (CUB/CCSAO Ex. 4.0) and Reny (AG Ex. 4.0), that ComEd could obtain 186 

electricity at below open market rates by directly managing individual supply portfolio 187 

assets, or potentially by bargaining directly, sensible? 188 

A. No.  These suggestions both misunderstand the market and seriously misconceive 189 

ComEd’s bargaining position.  While this subject is also addressed by other ComEd 190 

witnesses, including Drs. LaCasse and Hogan, I want to make two fundamental 191 

observations. 192 

First off, no market supplier of wholesale power and energy must or will sell at 193 

below open-market rates.  In a modern regional energy market, ComEd is not a 194 

monopsonist and has no “buyer’s power” that it can use to drive rates down.  Sellers, 195 

especially in a broad competitive market, remain free to negotiate bilateral sales to a 196 

variety of buyers or to sell into the PJM market if ComEd’s offer is worth less to them.  197 

So long as they have a unit that is economically efficient to run, they simply do not face a 198 

choice of either selling to ComEd or leaving their units fallow.   199 
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Moreover, the notion that there are benefits that a long-term contract can offer to 200 

a seller that the spot market cannot is certainly true, but misses the point.  Sellers are not 201 

limited to the spot market.  They can arrange for longer-term sales, and can hedge short-202 

term sales financially.  Furthermore, there are benefits and costs of long-term 203 

arrangements to both buyers and sellers -- locking in prices and delivery obligations is a 204 

two-edged sword.  But, whatever the terms of a purchase -- be it the length of the 205 

contract, or some other term -- no seller has the obligation or incentive to enter into a deal 206 

with ComEd at a price lower than could be obtained from the open market on the same 207 

terms, taking into consideration the risks of the particular deals.  In short, “the market is 208 

not stupid” and suppliers have no reason to offer to sell electricity at a “below-market 209 

price.”  210 

Q. Dr. Steinhurst (CUB/CCSAO Ex. 4.0) in particular claims that the Illinois Auction 211 

Proposal is an effort by ComEd to abdicate its obligations to its retail supply customers.  212 

Is this claim accurate? 213 

A. No, it is not.  ComEd is seeking to escape none of its burdens as a utility, and the Illinois 214 

Auction Proposal neither abdicates nor avoids any obligation ComEd has to its 215 

customers.  No principle of reasonable utility management, nor any portion of the Act, as 216 

I understand it, requires ComEd to propose or receive approval for individual supply 217 

arrangements.  Moreover, that sort of continuing “active” micro-management of 218 

individual resource procurement steps is not in ComEd’s interests or that of its customers.  219 

The Illinois Auction Proposal, on the other hand, has been demonstrated to be an 220 

efficient, effective, just, and reasonable way of meeting those obligations.   221 
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Q. How does the Illinois Auction Proposal meet ComEd’s obligations? 222 

A. To implement the Illinois Auction Proposal, ComEd filed tariffs with the Commission, in 223 

accordance with the Act as I understand it, which specify how ComEd proposes to 224 

procure electric power and energy and certain other related services, and how ComEd 225 

proposes to recover its just and reasonable costs of doing so.  The Commission is 226 

reviewing those tariffs in this proceeding.  Nothing in those tariffs relieves ComEd of any 227 

responsibility that it has to provide utility service to its customers.  Indeed, the Illinois 228 

Auction Proposal is a reasonable and beneficial means of acquiring electricity ComEd’s 229 

customers need.  The processes embodied in its tariffs, which use market forces to keep 230 

prices as low and stable as possible, are a particularly beneficial means to customers of 231 

meeting those obligations and of managing ComEd’s supply portfolio.   232 

  Moreover, the transparent, competitive acquisition processes that underlie the 233 

Proposal -- and that were identified, discussed, developed, proposed, are now being 234 

considered, and (if approved) will be reviewed and further adapted in the future -- were 235 

not selected by accident or default.  The Proposal reflects ComEd’s (and many other 236 

parties’) careful consideration of current and projected market conditions and a wide 237 

variety of procurement strategies, all informed by the Commission’s exhaustive Post-238 

2006 Initiative.  The Proposal includes not only the comprehensive regulatory review in 239 

this Docket, during which any party is free to offer alternatives, but a detailed process for 240 

auction operation and ongoing continuous improvements and adaptations.  That is, in my 241 

view, active management of the best sort.  By contrast, nothing about reasonable utility 242 

management, nor any portion of the Act, as I understand it, requires ComEd to undertake 243 
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this task directly, let alone to assume -- along with its customers -- the considerable costs 244 

and huge risks that necessarily go with such a strategy. 245 

Q. Dr. Steinhurst (CUB/CCSAO Ex. 4.0) in particular also claims that the Illinois Auction 246 

Proposal is an effort by ComEd to avoid prudence review of its supply decisions.  Is this 247 

claim accurate? 248 

A. No, it is quite wrong.  The prudence, justness, and reasonableness of ComEd’s proposal 249 

to secure the power and energy its retail customers need are central issues in this Docket.  250 

As I testified, ComEd’s proposal is a reasonable exercise of judgment by its management 251 

based upon the evidence we now have and could have.  I will not, and need not, repeat all 252 

of the evidence supporting the Illinois Auction Proposal.  However, the notion that 253 

ComEd could do a better job by “going out on its own” and with information available 254 

only to it, of evaluating, selecting, and individually negotiating the acquisition of required 255 

resources than could the most efficient of a series of competing wholesale suppliers, each 256 

of whom has a powerful incentive to keep its costs as low as possible and shoulders 257 

market risk, does not square with the evidence.   258 

What the Illinois Auction Proposal does do is prevent improper hindsight review.  259 

If the Commission agrees, based on the evidence before it, that it is just and reasonable 260 

for ComEd to procure power and energy using the proposed competitive procurement 261 

mechanism and if, after considering the data gathered before and during each auction, the 262 

Commission allows the results to become effective and ComEd signs the SFCs, it would 263 

be inappropriate to review that decision a second time, especially based on after-the-fact 264 

data not available at the time either that Rider CPP was approved or the SFCs were 265 

signed after the Commission’s review of the auction results.  Nothing in sound utility 266 
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policy, or Illinois ratemaking as I understand it, requires -- or even permits -- the 267 

Commission to go back and review again in hindsight purchases made under a process 268 

found prudent and reasonable. 269 

Q. You testified earlier about the problems inherent in the implementation of a supply 270 

acquisition approach like that envisioned by the Opponents, particularly Dr. Steinhurst.  271 

To what problems were you referring? 272 

A. I refer to the requests that the Commission reject the Illinois Auction Proposal and either 273 

open another proceeding itself, or require ComEd to make a new generic filing initiating 274 

another proceeding, in order to examine such concepts.  It is senseless for the 275 

Commission to terminate this docket after three rounds of testimony, months of 276 

discovery, and lengthy and comprehensive hearings, only to initiate yet another formal 277 

proceeding to examine anew unspecified procurement options.  Doing so would not only 278 

improperly fail to recognize ComEd’s rights to a decision on the merits of our proposed 279 

tariffs, but also would wrongly disregard both the detailed record in this Docket and the 280 

comprehensive stakeholder process undertaken in the Commission’s Post 2006 Initiative.  281 

After the conclusion of the Commission’s comprehensive Post-2006 Initiative, ComEd 282 

filed tariffs embodying a proposal that best met the consensus goals and criteria identified 283 

and accepted by the participants in the process.  ComEd had no obligation to propose 284 

other alternatives.  The Illinois regulatory structure requires ComEd to support its tariffs, 285 

not other options.  Moreover, the fact that no party has been able to offer any superior 286 

alternative is hardly a reason to reject ComEd’s proposal or to criticize it for not offering 287 

other alternatives itself.        288 
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Q. Are there any other inappropriate features of the resource acquisition approach that the 289 

Opponents appear to embrace? 290 

A. The Opponents argue that the Commission should, and in some cases must, judge 291 

ComEd’s resource procurement decisions after the fact.  This is fundamentally unjust and 292 

unreasonable.  ComEd should be able to recover its costs of acting reasonably to acquire 293 

the power and energy its customers require.  ComEd is not being bashful or coy about its 294 

proposal.  We have described our proposal and explained plainly its benefits and why it is 295 

reasonable.  We ask the Commission to accept the proposal.  This is hardly an attempt to 296 

avoid review.  But, more importantly, if ComEd’s proposal is found reasonable, its right 297 

to recover its costs should not then be subject to after-the-fact review, under the guise of 298 

assuring “traditional” prudence, during which its actions can be second-guessed to see if 299 

superior outcomes could have in retrospect been obtained by some different strategy.  300 

That is neither “traditional” prudence review, not anything that is or should be tolerated 301 

in Illinois regulation.   302 

Q. Several witnesses have argued that ComEd’s divestiture of its generation some years ago 303 

was a choice by ComEd, and imply that this has implications for the Commission’s 304 

review of the Illinois Auction Proposal.   305 

A. ComEd’s divestiture of its generation assets were one of many responses to restructuring 306 

of the industry, and cannot be viewed either in hindsight or in isolation.  I need not and 307 

will not repeat again all of the benefits that have accrued to consumers as a result of 308 

restructuring.  Those benefits have been identified in the testimony of earlier ComEd 309 

witnesses, and in numerous reports of and to the Commission, including many mentioned 310 
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therein.  The benefits to consumers have run well into the billions.  Those benefits have 311 

gone utterly unrefuted by any party.   312 

Q. Is there any basis for reexamining the prudence in this proceeding of the divestiture of 313 

former ComEd nuclear assets, or for suggesting that ComEd is entitled to less than full 314 

cost recovery as a result? 315 

A. No.  ComEd is entitled to recover its cost of procuring the electricity required to serve its 316 

customers.  The costs of suppliers selling to ComEd at rates subject to federal regulation 317 

are not subject to reexamination by the ICC.  It is wholly inappropriate for the Opponents 318 

to suggest that the ICC, with hindsight, should now speculate about what ComEd’s costs 319 

would have been had it made different business decisions five years ago.  320 

Moreover, ComEd’s divestiture, during the mandatory transition period, of its 321 

former nuclear generating facilities was authorized by the Act, and the divestiture of 322 

these facilities was viewed at the time as a reasonable regulatory and utility response to 323 

real and significant risks of owning and operating generation, especially nuclear 324 

generation facilities.  The divestiture also helped create a market for other suppliers to 325 

compete in order to serve ComEd load.   326 

The divestiture transaction was reviewed by the Commission in ICC Dockets 327 

00-0230 and 00-0244 (Consol.) and the transfer was ultimately determined to be lawful 328 

under provisions of the Act establishing specific criteria for, and limitations on, such 329 

divestitures and generally barring subsequent review of transfers meeting these 330 

requirements.  (See ComEd Group Exhibit 17.1; 220 ILCS 5/16-111).   331 

Furthermore, the evidence presented by the Opponents provides no reason to 332 

believe that the decision to divest was imprudent or improper.  Indeed, a main purpose of 333 
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the provisions authorizing such divestiture was to allow Illinois utilities like ComEd that 334 

were to be subject to lengthy retail rate freezes and multi-billion dollar rate reductions to 335 

also reduce their costs and risks.  This was reflected in the Commission proceeding 336 

concerning this divestiture, including in sworn testimony that ComEd’s continued 337 

ownership of these generating assets posed unique costs and risks to ComEd and its 338 

customers.  (See, e.g., ComEd (Group) Ex. 17.1, Supplemental Direct Testimony of 339 

Robert McDonald, ICC Docket Nos. 00-0230 and 00-0244 (Consol.), lines 76-151).  The 340 

narrative testimony of Mr. McDonald in that docket is attached hereto as ComEd (Group) 341 

Exhibit 17.1, which testimony I attach now only for the purpose of demonstrating the 342 

information that was before the Commission at that time.  I also hardly need remind the 343 

Commission that, at the time, owning nuclear generating facilities was viewed as a mixed 344 

blessing, and the value of the former ComEd units was written down to well below their 345 

original cost.   346 

Q. Dr. Rose (AG Ex. 5.0) claims that the trend in the country is moving against 347 

restructuring.  How does this view bear on ComEd’s proposal? 348 

A. It does not.  Illinois has made a policy choice to restructure its electric industry, and as I 349 

and others have observed, that effort has been successful for customers as well as the 350 

industry.  Dr. Rose’s claims that some states, particularly in other parts of the country and 351 

with very different markets, are backing away from restructuring take nothing away from 352 

our successes.  Nor do they say anything about the benefits of restructuring recognized 353 

and reported by other authorities, including by PJM and independent economic observers, 354 

where markets have been allowed to function.  ComEd Exhibit 17.2 contains exemplar 355 

reports of recent independent studies determining that restructuring efforts, including in 356 
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other jurisdictions, have resulted in substantial consumer benefits.  Dr. Rose’s implication 357 

that there is national movement toward the conclusion that restructuring and reliance on 358 

markets is not desirable does not square with those data.   359 

Q. Mr. Effron claims (AG Exhibit 3.0, at 3, lines 20-23) that ComEd’s proposal can be 360 

expected to result in rate increases to ComEd’s customers of more than $1 billion 361 

annually.   Is Mr. Effron’s statement accurate? 362 

A. No.  Mr. Effron is wrong.  Nothing in his analysis suggests that ComEd’s proposal will 363 

result in any price increase, let alone one in the amount he claims.  Indeed, his calculation 364 

is wholly irrelevant to the question of whether the proposal should be adopted.  The fact 365 

that prices and costs are higher now than in the past, especially in terms not adjusted for 366 

inflation, is not a criticism of ComEd’s plan.  If total rates rise after the end of the 367 

transition period, as we expect they inevitably will, it will not be because of the Illinois 368 

Auction Proposal.  Bundled retail rates will have been frozen for nearly a decade, and for 369 

many customers have been cut 20%, while costs of generating electricity overall, 370 

including fuel and other costs, have inevitably risen.  It is both incorrect and disingenuous 371 

to attribute to ComEd’s proposal -- which will produce the lowest costs available in the 372 

market -- anticipated price increases that reflect rising costs of generation and not the 373 

means by which we acquire supply.   374 

Q. How did Mr. Effron arrived at his claim?   375 

A. Mr. Effron purports to estimate the “additional cost to ratepayers” by comparing two 376 

prices.  The first is the average 2004 price under a contract executed more than several 377 

years ago between ComEd and Exelon Generation LLC for ComEd’s supply 378 
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requirements.  The second price is an estimate of the post-2006 market price for 379 

ComEd’s supply requirements. 380 

Q. Why is that calculation irrelevant? 381 

A. Mr. Effron’s calculation does not compare the costs to ratepayers under ComEd’s auction 382 

proposal versus the costs under an alternative supply proposal.  Instead, he simply 383 

compares prices under a historical wholesale supply contract executed at one time with 384 

an estimate of market prices at a different time and for electricity delivered in a different 385 

period.  As we know from the increases in energy prices over the past few years, market 386 

prices (and the costs of doing business) are constantly changing.  Forward market prices 387 

have also changed over time, and forward market prices for one delivery period differ 388 

from forward market prices for another delivery period.  Even if his prediction of future 389 

forward prices were perfect, Mr. Effron’s analysis quantifies the changes in market prices 390 

due to changes in the market environment over time; it does not provide any insight into 391 

the difference between ratepayers’ costs under ComEd’s auction proposal versus under 392 

an alternative supply proposal. 393 

Q. Do you have any other comments regarding Mr. Effron’s analysis of the “additional cost 394 

to ratepayers”? 395 

A. Yes.  None of my statements above concerning the relevance of Mr. Effron’s calculation 396 

should be interpreted as an implied verification of any of the data that Mr. Effron uses.   397 

Q. In your rebuttal testimony, you stated, “The fact that ComEd’s [electricity] costs are 398 

determined by a market price [under ComEd’s auction proposal] is no different than the 399 

way ComEd’s costs of coal, natural gas, trucks, wrenches, power lines, transformers, 400 



 

Docket 05-0159 Page 18 of 42 ComEd Ex. 17.0 

computers, and even wages have historically been determined. ComEd has certainly not 401 

been found imprudent in the past when it acquired resources to serve its customers at the 402 

lowest market price.”  (ComEd Exhibit 9.0, lines 489-493)  Mr. Effron argued that the 403 

two key differences are that none of the resources that you listed were purchased from an 404 

affiliate, and that with the exception of coal and natural gas, all of the costs that you 405 

identified were included in the ComEd’s base rate cost of service and were not recovered 406 

by means of a fully reconciling, dollar for dollar, pass-through to ratepayers.  (AG 407 

Exhibit 3.0, at 8, lines 1-20)  Are these two points relevant to the status of the market 408 

price of electricity as an exogenously determined cost of ComEd? 409 

A. No.  Mr. Effron provides no reason why affiliate purchases are a distinction relevant to 410 

this argument.  The sale nonetheless is at a market price and establishes ComEd’s costs. 411 

Moreover, ComEd does not propose to purchase electricity through an affiliate contract 412 

under the Illinois Auction Proposal; Exelon Generation can at best compete in the auction 413 

on a non-discriminatory basis.  As for his second argument, it is simply beside the point 414 

whether costs in the past were recovered through base rates, the fuel clause, other riders, 415 

or some other mechanism.  The point is that the market price that ComEd paid set 416 

ComEd’s costs, and the regulatory inquiry, whether in a rate case or a rider reconciliation 417 

proceeding, was focused on whether ComEd procured the product or service prudently, 418 

not whether the prevailing market price charged by vendors met the standards of rate 419 

regulation.  In any event, by his own admission, several of the historical purchases that I 420 

identified meet Mr. Effron’s own second standard..  The point is clear, whether he 421 

concedes it through two illustrative examples or eight.   422 
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Q. Mr. Effron also claims that Exelon Generation is earning huge profits and will stand to 423 

earn even bigger profits if the Illinois Auction Proposal is approved.  Is he correct? 424 

A. No.  While I am not privy to non-public data about Exelon Generation’s actual or forecast 425 

earnings, one need not be privy to such data to see the serious errors in his calculations 426 

and the distorted conclusions that he draws from them.  In particular: 427 

• Mr. Effron’s calculations provide no basis for concluding that reported Exelon 428 

Generation profits are due to its contract to serve ComEd load, nor for reaching 429 

any conclusion about the profitability of that contract or the appropriateness of its 430 

pricing.  Moreover, whatever profits Exelon Generation did earn from sales to 431 

ComEd do not come from increased payments by retail customers; those rates 432 

have been frozen at levels based on mid-1990s costs, and for residential 433 

customers cut by 20%. 434 

• Serving ComEd full requirement load requires Exelon Generation (as it would 435 

any seller) to own or acquire a portfolio of resources, including resources which 436 

must be acquired at a market price which is substantially above the price of either 437 

the output of baseload units or the current contract price.  You cannot calculate a 438 

sellers margin by simply comparing the market price of the resources required to 439 

service full requirements load with the operating costs of base load generation, or 440 

the price of its output.   441 

• Mr. Effron’s calculations reflect an after-the-fact bias that is present in other 442 

testimony of the Opponents as well.  There is nothing wrong with Exelon 443 

Generation, or any supplier, earning a profit when it accepts risk and the market 444 

moves in its favor.  I have little doubt that Objectors would be unsympathetic to 445 
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requests for relief from unfavorable contracts in the event the market moved in 446 

the other direction.   447 

• There is no reason to believe that Exelon Generation’s profits will increase 448 

linearly as Mr. Effron implies.  No suppliers’ costs are fixed, and as the market 449 

rises so does the cost of resources ExGen must buy.  Moreover, the margin to 450 

Exelon Generation or any vendor is not a function of ComEd’s procurement 451 

mechanism, it is simply a function of the market.  The same expected profits 452 

would be realized by market sales.   453 

• Exelon Generation’s profits, or losses, have nothing to do with this proceeding so 454 

long as ComEd proposes to purchase at a non-discriminatory competitive market 455 

price.   456 

It appears, instead, that Mr. Effron’s testimony on this subject is simply that the 457 

Commission should penalize ComEd by denying it recovery of its actual costs because its 458 

affiliate can make profitable sales at market prices.  Although Mr. Effron’s testimony 459 

misses, or deliberately ignores, this basic point, it should go without saying that the ICC 460 

regulates ComEd and ComEd, as an Illinois utility, is appropriately awarded and entitled 461 

to a just and reasonable return in its rates.  Exelon Generation is not an Illinois utility and 462 

is not subject to Illinois rate regulation.  It takes risks in the market, including the 463 

considerable risks of operating nuclear units.  From the perspective of Illinois 464 

ratemaking, its returns are neither assured nor capped, just like any supplier in the 465 

competitive marketplace.  However, many of Exelon Generation’s activities are subject 466 

to FERC regulation, which is exclusive in the case of wholesale transactions, and to the 467 
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extent that Mr. Effron implies that Exelon Generation’s earnings indicate that it is 468 

collecting unjust or unreasonable rates, FERC has not agreed. 469 

Q. In sum, what conclusions should the Commission draw about the alternatives presented 470 

in the Opponents’ rebuttal testimony? 471 

A. As in their direct testimony, there are no practical alternatives offered in the Opponents’ 472 

rebuttal testimony.  (The notion of an auction with “price caps” alluded to for the first 473 

time in the rebuttal testimony of AG witness Prof. Reny (AG Ex. 3.0) is both completely 474 

undeveloped and not supported by the AG’s other witnesses.)  It is also ironic that the 475 

Opponents complain -- incorrectly -- that there has been no consideration of alternatives, 476 

while filing some 300 pages of testimony that contained no alternative to consider.  If 477 

there was a better proposal or an improvement to be made to ComEd’s, this proceeding 478 

was the opportunity to present evidence of it, just as other parties made constructive 479 

proposals.  Instead, the Opponents asked the Commission only to needlessly and 480 

dangerously return to square one and remit ComEd and its customers to an undefined 481 

generic procurement litigation process. 482 

Moreover, as I testified in rebuttal (ComEd Ex. 9.0), any realistic alternative will 483 

necessarily require ComEd to procure from the market and at market prices.  None of the 484 

Opponents’ witnesses identify any way in which sellers can be induced to sell electricity  485 

below its market value.  As is explained in more detail by other witnesses, ComEd has no 486 

special power as a buyer, and for a contract and resource of a given type, no ability to 487 

command below market rates. 488 
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The Illinois Auction Proposal Has Evolved to  489 
Incorporate Sound Suggestions and Improvements 490 

Q. How has the Illinois Auction Proposal responded to proposals and suggestions made by 491 

stakeholders in testimony and elsewhere? 492 

A. ComEd has been open throughout this process to suggestions of all stakeholders that 493 

could improve the Illinois Auction Proposal.  This is entirely consistent with its genesis 494 

in the stakeholder-focused Post-2006 Initiative conducted by the Commission.  Among 495 

the numerous improvements and modifications made in response to testimony in this 496 

docket are both changes to the tariffs themselves and changes to the auction process not 497 

reflected in tariffs.  Various changes to the tariffs made in response to suggestion of other 498 

parties are described in detail the Rebuttal and Surrebuttal Testimony of Messrs. 499 

Crumrine and Alongi (ComEd Exs. 13.0 and 21.0).  Other such changes to the Illinois 500 

Auction Proposal are described in the Rebuttal and Surrebuttal Testimonies of Mr. 501 

McNeil and Dr. LaCasse (ComEd Exs. 10.0, 11.0, 18.0, and 19.0).   For the convenience 502 

of the Commission and parties, ComEd commits to provide in its post-hearing briefs 503 

comprehensive lists of the revisions reflected in the record through the end of the hearing.  504 

Q. Has ComEd accepted any additional suggestions made in the rebuttal testimony of the 505 

parties? 506 

A. Yes.  In particular, ComEd: 507 

• Agrees, in the interest of resolving issues, to accept the suggestion to reduce the 508 

upper limit on the size of customers included in the CPP-B product group from 509 

1000 kW to 400 kW and to make the “default” bundled service for those 510 

customers an annual product with hourly service being optional, provided that the 511 

window in which customers coming off of RES service, hourly service, PPO 512 
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service, or ISS service (in the initial period) can elect the annual product is limited 513 

to 30 days.  Moreover, provided that these revisions are adopted as a group as 514 

proposed, ComEd will accept the elimination of the Migration Risk Factor 515 

component of the translation mechanism.  Further details concerning ComEd’s 516 

integrated response to these suggestions in found in Mr. McNeil’s surrebuttal 517 

testimony (ComEd Ex. 18.0).  518 

• Agrees to revise language in Rider CPP defining in more detail the limited class 519 

of circumstances under which refunds can be made in response to errors in the 520 

calculation of charges. 521 

• Proposes revised SFCs that continue to make good on our commitment to work to 522 

harmonize ComEd’s SFCs with Ameren’s.  (We also understand that Ameren will 523 

be proposing revisions in its docket that reflect its parallel work in this respect).  524 

The revisions to ComEd’s proposed SFCs are discussed in more detail later in this 525 

testimony.   526 

• Submits a joint auction timeline applicable to both its proposed auction and 527 

Ameren’s. 528 

• Submits a revised and refined task plan for auction management.   529 

• Agrees to continue using the existing retail peak and off-peak definitions. 530 

• Agrees to revised confidentiality rules in response to suggestions from witness 531 

Bollinger.   532 

Q. You testified that ComEd proposed clarifying the language of Rider CPP specifying 533 

when refunds are an appropriate and permissible remedy for errors in calculating charges.  534 

Why has ComEd done this? 535 
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A. All ComEd has ever wanted to accomplish through the accuracy assurance mechanisms 536 

proposed in Rider CPP is to recover our true costs -- no more and no less.  We agree with 537 

Staff that a refund remedy may be appropriate if we make a mathematical error as well as 538 

if we fail to use the correct expenses or revenues figures per the applicable definitions 539 

and formulae in the tariff.    540 

Q. Staff witness Steven Knepler (Staff Ex. 18.0) also proposes eliminating other language 541 

making clear that rates calculated under Rider CPP may go into effect without further 542 

review by the Commission and that refunds such as you describe are limited to numerical 543 

errors and not after-the-fact inquiries into the actual procurement costs.  Are these 544 

changes acceptable? 545 

A. No, they are not.  The consequences of these seemingly minor tariff revisions cannot be 546 

understated; they would be fatal to the effective operation of the auction process and are 547 

of sufficient importance that ComEd cannot support the process without them.  The 548 

proposed deletions should and, if the auction process is to be successful, must be rejected.  549 

Without the assurance that charges can go into effect without still additional regulatory 550 

action, parties may argue that retrospective “prudence” review based on subsequent 551 

events is permitted, or even required.  Indeed, Mr. Knepler recently candidly admitted 552 

that if his proposed deletions are accepted, the limitation on retroactive hindsight changes 553 

to charges collected by ComEd from retail customers and used by ComEd to pay 554 

suppliers will be crippled.  (Response to Data Request ComEd-Staff 3.35).   555 

As I have testified, it is absolutely fundamental to the proposal that the 556 

Commission’s review (subject to the specific exceptions we identify in the tariffs and 557 

testimony) of the prudence of the auction process be prospective and contemporaneous, 558 
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and occur in this proceeding and during the Commission’s subsequent review of each 559 

auction prior to the execution of the resulting SFCs and the charges going into effect.  560 

This is not just a question of fairness to ComEd, which is entitled to recover costs 561 

incurred under SFCs entered into pursuant to an approved auction process and auction 562 

results allowed to become effective by the Commission1.  If suppliers believe that there is 563 

regulatory risk to this recovery, or that the prices at which that they agree to sell power 564 

and energy to ComEd may not be includable in retail rates without further regulatory 565 

action, the auction process simply will not work.  Customers will be losers.   566 

Q. Are there any other comments that ComEd has agreed to accommodate? 567 

A. Yes.  Constellation Energy Commodities Group witness Smith (CECG Ex. 2.0) raises a 568 

concern that the trigger thresholds under the mitigation plan proposed by Staff witness 569 

Peter Lazare may be exceeded for all customer groups in the Blended Segment.  At this 570 

time, ComEd does not anticipate that all customer groups as defined in the current 571 

Blended Segment will exceed Mr. Lazare’s proposed thresholds. 572 

Mr. Smith also expresses concern over how the mitigation plan might impact 573 

bidding suppliers’ assessment of the risk of customer migration to and from bundled 574 

service.  ComEd has proposed a structure that will limit suppliers’ uncertainty regarding 575 

the migration analysis in lieu of the mitigation plan.   As required, the “prism” mechanics 576 

will be made available to the suppliers via the data room, 105 days before the auction.  It 577 

is believed the delivery service rate case and the subsequent mitigation plan thresholds 578 

                                                 
1 We recognize that the Commission may review the prudence of ComEd’s post-auction 

discretionary actions in response to certain default conditions under the SFCs, and my testimony here does 
not call that into question.  This is also discussed in Mr. McNeil’s surrebuttal testimony (ComEd Ex. 18.0).  
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will be established by June 2006.  Suppliers can input their estimated auction-clearing 579 

price into the prism model, producing corresponding estimated retail rates, constrained by 580 

the known thresholds.  With this structure suppliers will be better able to analyze 581 

proposed auction bids via vie the competitive supply market place. 582 

Inappropriate Revisions to the Auction Process Should Not Be Made 583 

Q. What is the purpose of this section of your surrebuttal testimony? 584 

A. I will respond briefly to several suggested revisions to the manner in which the auction is 585 

designed and the auction process is conducted.  Further detail and responses to other such 586 

points can be found in the testimony of Mr. McNeil, Dr. LaCasse, Mr. Parese, and 587 

Prof. Hogan (ComEd Exs. 18.0, 19.0, 20.0, and 25.0, respectively).  588 

Q. IIEC witnesses Mr. Collins (IIEC Ex. 6.0, pp. 12-15) proposes that the ICC annually hold 589 

a docketed proceeding to consider revisions to the auction.  Should the Commission 590 

accept this proposal? 591 

A. No, the ICC should not automatically commence a docketed proceeding each year to 592 

investigate possible improvements to the auction process.  Such a proceeding is both 593 

unnecessary and would, ultimately, be counterproductive. 594 

Q. Why it is unnecessary for the ICC to determine in advance to hold annual formal 595 

proceedings? 596 

A. ComEd’s proposal already includes a fair, full, and open opportunity for parties to 597 

present comments on, reactions to, and suggestions for improvements to, the auction 598 

process, after each and every auction.  Mr. Collins candidly acknowledges several of the 599 

components of that process in his testimony.  (IIEC Ex. 6.0, ll. 242-53).  There is no 600 
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reason to believe that the comment process will be unfair or exclude any stakeholder.  In 601 

addition to the nature of the process itself, ComEd has a history of fairly considering and 602 

responding to comments of other parties.   603 

Moreover, when Mr. Collins implies that the nature of the process will 604 

unreasonably limit the ability of parties to comment or result in a bias toward 605 

“validation” of the auction, he is wrong.  Nothing prevents parties from presenting 606 

relevant comments from whatever perspective they have, including the translation into 607 

rates and charges.  The purpose of the third-party consultant’s report is to assess the 608 

outcome of the auction, and that assessment is not, as Mr. Collins surmises, limited in 609 

some way that prevents analysis of whether the auction is producing low cost results or is 610 

likely to continue to do so prospectively. 611 

Q. Why would it be counterproductive for the ICC to determine in advance to hold annual 612 

formal proceedings? 613 

A. There are several reasons.  First is the obvious burden, expense, and awkwardness of 614 

litigation.  If any party wishes to commence a formal proceeding, they are entitled to ask 615 

the Commission to do so.  Automatically initiating such proceedings simply imposes 616 

those costs without regard to need or the fact that most proposed revisions and 617 

improvements are more efficiently and productively discussed in an informal process.  618 

Indeed, the pendency of  a formal process will likely chill and reduce the effectiveness of 619 

the informal discussions.   620 

Moreover, the Illinois Auction Proposal, unlike procurement mechanisms in other 621 

states, will be largely embodied in utility tariffs.  Holding an annual docketed proceeding 622 

would amount to annually initiating a rate-type case.  Such proceedings are not processed 623 
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rapidly, even putting aside the fact that they can spawn appeals.  We do not have a 624 

procedure like New Jersey’s in which the Commission can initiate and order revisions in 625 

an abbreviated and, from the perspective of Illinois procedure, irregular proceeding.   626 

What is more, given that the experience from one year’s auction will not be digested, and 627 

parties’ views on prospective improvements not informed, until some weeks or months 628 

after each auction is complete, it is simply not practical to commence a tariff 629 

investigation, and to subsequently file tariffs subject to suspension and comment, each 630 

and every year. 631 

Of course, contrary to Mr. Collins’ assumption, there is nothing in ComEd’s 632 

proposal that would prevent the Commission from opening a docketed proceeding to 633 

investigate the procurement tariffs if appropriate grounds existed to do so.  Its discretion 634 

in that regard should be preserved. 635 

Q. Messrs. Domagalski and Spilky (CES Ex. 6.0, ll. 529-43) briefly argue that the 636 

Commission should initiate a separate docketed proceeding to consider and regulate new 637 

procurement process communication materials.  What is ComEd’s recommendation 638 

concerning this notion?  639 

A. It should be rejected.  Initiating such a docket is impractical given the time the parties 640 

have to implement the auction and the need for communication.  Moreover, a formal 641 

proceeding is plainly not the venue in which to discuss such matters, even were it 642 

appropriate to propose advance review, and even were there sufficient time to commence 643 

and complete such a proceeding before communications should begin.   644 

Apart from the inappropriateness of a formal proceeding, however, the 645 

Commission should not attempt to dictate or regulate in advance the specific 646 
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communications that utilities have with customers.  The fact that ComEd is an IDC 647 

hardly adds currency to their suggestion.  The IDC rules impose the required restraints 648 

and ComEd has been, and remains, careful to abide by them.  There is simply no need for 649 

yet another proceeding.   650 

The SFCs are Appropriate Bases On Which To Base Market Values 651 

Q. Ms. Juracek, I now ask you to turn to the section of Dr. Laffer’s rebuttal testimony 652 

concerning “futures contracts.”  (BOMA Ex. 3.0, pp. 24-25).  How would you summarize 653 

Dr. Laffer conclusions? 654 

A. Dr. Laffer claims that “ComEd’s SFCs are not futures contracts” and that my “conclusion 655 

that ComEd’s SFCs are exchange traded or other market traded futures contracts is 656 

incorrect.”  The sole reason cited for this claim is his argument that “a futures contract 657 

specifies a definite quantity to be delivered at a definite time, or for a definite period.”  658 

(Citations omitted).  Because the load served under a vertical tranche contract will vary 659 

with ComEd’s total load, he concludes that they are not futures contracts and could not be 660 

traded on an exchange.  In support of this claim, he cites nothing but his direct testimony, 661 

to which I have already responded in detail. 662 

Q. Aside from the rebuttal testimony you already offered (ComEd Ex. 9.0), how do you 663 

respond to Dr. Laffer’s renewed claims in his rebuttal that the SFCs are not futures 664 

contracts?  665 

A. There are several brief points that should be noted. 666 

First and foremost, as before, Dr. Laffer testifies about his view of the definition 667 

of a “futures contract” under the Commodity Exchange Act (“CEA”).  Dr. Laffer simply 668 

presumes that the SFCs are not “an exchange traded or other market traded index, options 669 
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or futures contract or contracts” under the Illinois Public Utilities Act because they are 670 

not a CEA futures contract. 671 

I did not testify that the SFCs are “futures contracts” as that term might be 672 

understood today under the rules of the Commodity Futures Trading Commission 673 

(“CFTC”).  The Illinois Public Utilities Act does not adopt or reference the CEA 674 

definition.  My testimony was that the SFCs and the products and prices they represent 675 

fall within the market value determination methods permitted by Section 16-112 of the 676 

Illinois Public Utilities Act, which include, but are not limited to, methods based on 677 

“futures contracts” as Dr. Laffer is apparently using that term.   678 

Moreover, Dr. Laffer does not state why it would be appropriate to apply the CEA 679 

definition under the Act.  This is of particular concern because application of the CEA’s  680 

(and Dr. Laffer’s) definition would frustrate the Public Utilities Act’s purpose of using 681 

the best available market-supplied information -- in this case, the SFC auction market 682 

price -- to determine the value of power and energy “applicable to the market in which 683 

the utility sells ….”   Indeed, Dr. Laffer does not mention Section 16-112 of the Public 684 

Utilities Act at all in his rebuttal testimony.  Moreover, Dr. Laffer completely ignores 685 

both Commission precedent interpreting that Act and the testimony on Staff witness Mr. 686 

Zuraski’s on this subject.   687 

Q. What are the remaining observations you have on Dr. Laffer’s rebuttal testimony on this 688 

subject? 689 

A. In addition to ignoring the Public Utilities Act, Dr. Laffer offers no reason why the SFCs 690 

could not possibly be traded on any exchange or market on which futures contracts are 691 

traded.  The SFCs certainly do not prohibit it by their terms or by their structure.  692 
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Moreover, I am not aware of any limit on the type of contract that a designated contract 693 

market can trade, so long as it does not list “securities” for trading. 694 

Finally, while I am not a lawyer (and neither is Dr. Laffer), I do not believe that 695 

Dr. Laffer’s fixed quantity litmus test for a futures contract under CEA is even right.  As 696 

I understand it, a futures contract under the CEA does not have to call for the delivery of 697 

a definite quantity and I am aware of such contracts that do not.  For instance, weather 698 

futures, which are undeniably traded on exchanges, obligate the contract seller to pay a 699 

variable amount depending on the degree days experienced, a variability quite similar to 700 

that resulting from varying load.  The definition cannot be as simplistic as Dr. Laffer 701 

makes it out to be; nor can it wholly exclude variable quantity contracts. 702 

Q. Is there anything else missing from Dr. Laffer’s discussion of this issue? 703 

A. Yes, Dr. Laffer fails to consider the practical reality of the how the SFCs will function in 704 

the Illinois electric market.  I testified in rebuttal that the SFCs are undoubtedly contracts 705 

for future delivery since the “specified product(s) are to be delivered at specified future 706 

time period(s), at specified delivery point(s), and at price(s) locked in by the SFCs, 707 

protecting against price volatility.  They are, per their very terms, “Forward Contracts” 708 

and their signatories are “Forward Market Participants.”  I also pointed out that they were 709 

undoubtedly “market traded,” regardless of whether a secondary market in SFCs 710 

developed, because “the auction participants compete for and auction winners supply to 711 

ComEd, via standardized contracts, a Competitive Electricity Supply product that 712 

includes energy, capacity and ancillary services as specified in the SFCs for each 713 

auction.”  Dr. Laffer offers no response. 714 
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Proposed Additional Modifications to the SFCs 715 

Q. What is the purpose of this section of your testimony? 716 

A. The purpose of this part of my testimony is to discuss the various proposals made in 717 

rebuttal testimony to further revise the SFCs. 718 

Q. Section 6.1 of ComEd’s SFCs allows ComEd to establish less restrictive credit 719 

requirements under Section 6.1 in a non-discriminatory manner.  ICC witness Rochelle 720 

Phipps argues that the Commission should reserve the right to conduct an after-the-fact 721 

review of any such reduction in credit requirements.  What is your response? 722 

ComEd has already indicated, in response to Staff’s (FD) Data Request 4.01, that 723 

it does not expect that it would move to establish less restrictive credit requirements 724 

without conferring with the ICC or ICC Staff.  In view of this fact, ComEd has removed 725 

this provision from the draft SFCs.  This will remove any concern about the prudence of 726 

any reduction in the credit requirements. 727 

Q. How do you respond to Ms. Phipp’s argument that ComEd has not provided a reason for 728 

the provision in Section 6.4 of the SFC which requires a notching down of Moody’s 729 

corporate issuer credit ratings for a supplier if that supplier does not have a senior 730 

unsecured debt rating? 731 

A. ComEd expects that the situation addressed by this credit provision would rarely, if ever, 732 

occur.  This is because if an issuer has unsecured debt, the issuer will usually have a 733 

senior unsecured debt rating, making any need for notching down its corporate issuer 734 

rating moot.  Ms. Phipps does not object to such notching down for S&P and Fitch, but 735 

argues that Moody’s issuer ratings are already equivalent to unsecured credit ratings.  736 



 

Docket 05-0159 Page 33 of 42 ComEd Ex. 17.0 

This is generally, but not always, true.  ComEd has reexamined the issue in light of Ms. 737 

Phipp’s observation, and is revising Section 6.4 as follows: 738 

“In the event that senior unsecured debt ratings are unavailable from S&P 739 
and Fitch, the corporate issuer rating, discounted one notch, will be used.  740 
In the event that senior unsecured debt ratings, or their equivalent, are 741 
unavailable from Moody’s, the senior secured debt rating, discounted one 742 
notch, will be used.” 743 

 I believe this is responsive to Ms. Phipp’s testimony on this matter. 744 

Q. What is your response to the continued insistence of Constellation’s Mr. Smith that 745 

Section 15.13 of the SFC be modified to include a new paragraph that would allow the 746 

Commission to determine that certain new taxes that might be imposed on Energy or 747 

Capacity and for which suppliers would be responsible can and should be passed on to 748 

retail customers? 749 

A. ComEd is unaware of any such tax that has been imposed anywhere in the United States, 750 

and certainly Mr. Smith does not cite any example.  There is no reason to create a 751 

provision for a speculative new tax for which there is no precedent.  Moreover, and in 752 

any event, the SFC is designed to impose on each party to the contract the risks inherent 753 

in that party’s business, and to let the consequences of such risks, if they occur, fall 754 

where they arise.  This is normal commercial practice and should be adhered to here as 755 

well. 756 

Q. Mr. Smith also suggests that Section 13.2 of the SFC is unclear regarding whether the 757 

supplier or ComEd could be responsible for new or increased charges relative to Network 758 

Integration Transmission Service (“NITS”), and proposes using the delivery point as the 759 

point of demarcation in order to clarify this risk allocation.  How do you respond? 760 
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A. ComEd disagrees that the contract is ambiguous as to which party – ComEd or the 761 

supplier – is responsible for new or increased charges relative to NITS service.  The items 762 

and changes for which each party – ComEd or the supplier – are responsible are set forth 763 

in detail in Appendix C to the SFC.  Appendix C makes it clear that ComEd is 764 

responsible for new or increased charges relative to NITS service.  However, ComEd is 765 

not opposed to including an additional statement in the SFC that makes even more clear 766 

that ComEd takes the risk for those items for which it is shown as responsible in 767 

Appendix C, including NITS service. 768 

Q. In general, the view of various parties has been that ComEd’s and Ameren’s SFCs should 769 

be harmonized to the extent possible.  Have ComEd and Ameren taken any steps to 770 

achieve such harmonization? 771 

A. Yes.  ComEd and Ameren agree that, to the extent practicable, their SFCs should be 772 

similar in structure and substance.  To that end, ComEd and Ameren representatives have 773 

met and have agreed on a common structure for their SFCs and, to the extent practicable, 774 

have made the substantive provisions of their respective SFCs the same or substantially 775 

similar.  ComEd Exhibit 17.3 is a black-lined version of the CPP-B contract ComEd 776 

submitted with its rebuttal testimony in this docket which highlights ComEd’s and 777 

Ameren’s harmonization efforts.   778 

Q. Do any substantive differences remain between the Ameren and ComEd SFCs? 779 

A. Yes.  The situational and policy differences that ComEd and Ameren agreed should 780 

remain in the agreements include: 781 

• Under the Ameren contract, Ameren purchases ancillary services.  Under the 782 

ComEd contract, the supplier must purchase ancillary services. 783 
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• While both Ameren and ComEd retain the obligation under state law to procure 784 

capacity and energy to serve retail load, Ameren is the Load Serving Entity 785 

(“LSE”) for MISO purposes in the Ameren contract, while in the ComEd contract 786 

the supplier performs most LSE functions at PJM. 787 

• The credit limit caps differ in the two contracts. 788 

• With respect to Mark to Market terms, ComEd has included more detail regarding 789 

the specific methodology in order to clarify any potential questions regarding how 790 

the longer-duration contracts (65-months for the first auction, and 60-months for 791 

subsequent auctions) will be marked to market. 792 

• The contract duration differs between the two contracts, as ComEd will be 793 

procuring some power and energy under contracts with five year terms. 794 

• ComEd has agreed to contract language suggested by the suppliers providing that, 795 

following an event of default, if the non-defaulting party elects to terminate one 796 

contract, this triggers termination of all contracts between that supplier and 797 

ComEd.  Ameren has not agreed to this, and may elect to terminate individual 798 

contracts while retaining others in the event of supplier default. 799 

• ComEd has also agreed, as I discussed earlier in my surrebuttal testimony, with 800 

the recommendation by suppliers and others to change the CPP-B product to 801 

include 400 kW to 1,000 kW customers.  Ameren has not agreed to this.   802 

Q. What is your response to Mr. Salant’s argument (1) that there should be a 60-day period 803 

after the entry by the Commission of a final order in this docket for completing a 804 

compliance filing incorporating the revised SFCs; and (2) that not only Ameren, ComEd 805 

and the ICC Staff, but also suppliers, should participate in this compliance filing process?  806 
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A. ComEd does not agree with Mr. Salant’s suggestion.  As I just pointed out, Ameren and 807 

ComEd have already met and conformed their SFCs in structure and substance with a few 808 

exceptions.  Thus, the 30-day compliance period should be more than enough time to 809 

complete any necessary conforming revisions.  In other words, by the time of the final 810 

order, any remaining substantive issues will have been decided by the Commission, and 811 

the changes to the already harmonized ComEd and Ameren contracts should be largely 812 

mechanical and administrative in nature in response to the Commission’s order.   813 

Providing for a formal period for still additional supplier input, as Mr. Salant 814 

suggests, is both unnecessary and unwise.  ComEd and Ameren have been engaged in a 815 

dialogue with suppliers on the SFCs since December, and that dialogue has continued in 816 

these proceedings.  By the time of a final order in this proceeding, all of the suppliers’ 817 

issues will have been addressed either by ComEd through the revisions that we have 818 

incorporated in the SFCs or by the Commission in its order.  Further input by suppliers 819 

after the final order would be unnecessary.  It is essential that the Commission issue an 820 

order approving the revised SFCs by January or there will be further regulatory 821 

uncertainty that could affect the ability to run a successful auction.  The Commission 822 

should, therefore, reject this suggestion. 823 

Q. Mr. Huddleston again complains (Dynegy Ex. 1.2, pp. 5-6) that under the SFCs, suppliers 824 

will not be paid if the energy is not in fact delivered to customers because of alleged 825 

imprudent operation and maintenance of ComEd’s distribution system.  Is this complaint 826 

valid? 827 

A. It is not.  Mr. Huddleston is proposing a different “product” than the one ComEd is 828 

willing to buy.  What ComEd is purchasing is a full requirements supply product in 829 
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which it pays only for the energy actually used by or sold to customers, i.e., electricity 830 

consumed.  As I explained in my Rebuttal Testimony, Dynegy’s proposes a different 831 

product with a “take or pay” characteristic requiring ComEd  to pay for certain energy 832 

that is not in fact, delivered to, or used by its customers.  Redefining the product in this 833 

way will inevitably lead to disputes concerning outages between ComEd and suppliers, 834 

which has the potential to dramatically increase ComEd’s costs -- and ultimately the costs 835 

borne by consumers -- as well as to delay and confuse questions of when and in what 836 

amount payments are owed to suppliers for purposes of Rider CPP.  Indeed, Mr. 837 

Huddleston never addresses obvious practical problems with his proposal, such as how 838 

ComEd would recreate its customers’ “but for” energy consumption in order to pay 839 

suppliers for energy not delivered. 840 

Apart from that, Mr. Huddleston’s proposal would inevitably give rise to after-the 841 

fact prudence reviews of many distribution outages in the context of supplier, not 842 

customer, complaints.  The reliability requirements now imposed upon Illinois electric 843 

utilities by statute (Section 16-125) and regulations (83 Ill. Admin. Code Part 411) give 844 

effect to ComEd’s obligations to its customers.  Moreover, they provide more than 845 

enough incentive for ComEd to keep outages due to imprudence to a minimum.  Mr. 846 

Huddleston’s proposal could create overlapping, and potentially inconsistent, reliability 847 

obligations.   848 

Mr. Huddleston also raises a concern regarding access to information about 849 

distribution outages.  The Commission must remember that suppliers are bidding on a full 850 

requirements product and that small load variations, of the type distribution outages 851 

might create, will be commonplace hourly events which the suppliers must be prepared to 852 
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handle.  That is the nature of the service that they are offering to provide.  Distribution 853 

outages do not change that risk, since there is minimal system impact resulting from any 854 

single distribution outage.  Moreover, ComEd will also provide historical load data to 855 

suppliers on the auction website.  To the extent outages have occurred, they are reflected 856 

in that historical usage data and, thus, the risk will be factored into suppliers’ bids.  857 

Baring any bizarre and catastrophic event, of which the suppliers (and everyone else 858 

would become promptly aware), providing this data will address the issue.   859 

Q. Mr. Huddleston also continues to argue that Section 2.16(vii) of the SFCs should be 860 

amended to provide that the full amount of damages paid to ComEd by a RES be passed 861 

on to a supplier.  Is his suggestion appropriate? 862 

A. No, it is not.  Section 2.16(vii) addresses a situation where a RES might pay an amount to 863 

ComEd as damages, penalties, or forfeited security because of the RES’s failure to 864 

provide notice of a RES customer switching back to ComEd’s full requirements service 865 

or because of an event of default by the RES.  In that situation, Section 2.16(vii) allows 866 

ComEd to net out from the supplier’s pro rata share of the damages, penalty, or forfeited 867 

security any amounts retained by ComEd to offset costs or losses of ComEd due to the 868 

RES’s lack of notice or event of default.  Mr. Huddleston provides no rationale for 869 

denying ComEd recovery of such costs in the manner provided.  If, as Mr. Huddleston 870 

seems to suggest, the costs to ComEd turn out to be zero, then ComEd will, under the 871 

provision as written, pay the full amount of the supplier’s pro rata share of the damages, 872 

penalty, or forfeited security over to the supplier.  However, it is much more likely that 873 

ComEd will incur real costs in such a situation and Mr. Huddleston provides no basis for 874 
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believing otherwise.  Mr. Huddleston does not deny that if such costs are not recovered 875 

by ComEd from the RES, they must be recovered from customers.   876 

Finally, Mr. Huddleston does not appear to deny that suppliers are already being 877 

compensated in full for switching risk in the clearing price bid, because that risk is an 878 

inherent part of the product they are bidding to provide.  Given this, there is no reason 879 

they should also be paid -- again -- in the manner Mr. Huddleston suggests, regardless of 880 

the costs the utility might incur.  This is inequitable. 881 

Q. Mr. Huddleston also continues to complain that ComEd might be allowed to change its 882 

information and data transfer protocols without ICC approval.  (Dynegy Ex. 1.2, p. 7). 883 

What action should the Commission take? 884 

A. The Commission should reject his suggestion.  It is ill founded.  The fact, as 885 

Mr. Huddleston points out, that the ICC may in fact “from time to time modif[y] 886 

ComEd’s protocols” in no way justifies requiring ICC approval each and every time a 887 

modification is made.  As I pointed out in my rebuttal testimony (ComEd Ex. 9.0), 888 

having to seek ICC approval for each such modification would interfere unnecessarily 889 

with ComEd’s conduct of its business and would not be an effective use of ICC time or 890 

resources.  The details of these protocols are not established by tariff and he provides no 891 

basis for treating them as if they were.  Moreover, Mr. Huddleston provides no reason 892 

why ComEd would be motivated, in upgrading or modifying its information and data 893 

protocols, to cause problems or unnecessary costs for suppliers who provide its customers 894 

with energy.  Periodic modifications to and updating of information and data transfer 895 

protocols are a common feature of business today, and Mr. Huddleston has provided no 896 
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basis for denying ComEd the flexibility needed to make such upgrades and modifications 897 

efficiently and in a timely fashion. 898 

Q. What is your response to Mr. Huddleston’s argument that suppliers should have a role in 899 

helping to finalize the SFCs after a final order is issued in this proceeding? 900 

A. My response to Mr. Huddleston is the same as my response to the similar argument by 901 

Mr. Salant.  The changes to which Mr. Huddleston refers will be housekeeping changes 902 

only, and should not be an occasion for raising further substantive issues, as Mr. 903 

Huddleston appears to have in mind. 904 

Q. Mr. Huddleston appears still to be uncertain about the provision in Section 4.1 of the SFC 905 

that the Term should run from the beginning of the hour ending 0200 EPT on January 1, 906 

2007, and end on the hour ending 2400 EPT on the Termination Date.  Could you provide 907 

further clarification? 908 

A. Mr. Huddleston appears to be confusing the fact that the statutory definition of the 909 

mandatory transition period is “through January 1, 2007”, on the one hand, with the date 910 

when ComEd’s current supply contract with ExGen ends, on the other hand.  The 911 

mandatory transition period, by statute, ends as of 12 AM CPT January 2, 2007.  912 

ComEd’s supply contract with ExGen, however, ends as of 12 AM January 1, 2007 913 

(midnight on the night of December 31, 2006).  The latter is the “transition period” to 914 

which I was referring in my rebuttal testimony.  Thus, as the SFCs provide, electricity 915 

under the SFCs must begin flowing with the hour ending 0100 EPT on January 1, 2007, 916 

not January 2, 2007. 917 
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Q. Other than the changes made to the SFCs to bring them into harmonization, are any other 918 

changes being proposed to the SFC? 919 

A. Yes, there are several changes we are making at this time.  Staff data requests FD 3.03 920 

and FD 3.04 pointed out several typos in the SFC.  One related to the definition of 921 

“Qualified Institution”, and the other related to mis-references to other section numbers 922 

in Section 6.4(iii) on ComEd Exhibits 3.1 and 3.2, and Section 6.3(iii) of ComEd Exhibit 923 

3.3.  We have made the necessary corrections to those provisions.   924 

In addition, we have revised Appendix D (MtM Exposure Amount Calculation 925 

Information ) to the SFCs.  While much of the change represents an attempt to harmonize 926 

this appendix with Ameren, we also provided more detail in response to Staff witness 927 

Schlaf’s concern that we minimize the exercise of discretion in the Mark-to-Market 928 

calculation. 929 

Also, ComEd has, in response to the recommendations of Staff and intervenors 930 

that ComEd’s SFCs and Ameren’s SFCs be harmonized to the greatest degree possible, 931 

revised its policy regarding credit exposure for CPP-H Suppliers.  Under the original filed 932 

proposal, the credit exposure was fixed at $70,000 per tranche for the duration of the 933 

agreement.  Under the revised proposal, the per tranche CPP-H Supplier credit exposure 934 

amount is equal to $5,000 times the number of full calendar months remaining in the 935 

delivery period.  For example, if there are 12 calendar months remaining in the delivery 936 

period, the credit exposure will be equal to $60,000.  For the first auction, the amount 937 

required will be $85,000 (17 x $5,000).  However, the credit exposure amount declines 938 

over the course of the delivery period, reflecting a reduced level of risk for ComEd. 939 



 

Docket 05-0159 Page 42 of 42 ComEd Ex. 17.0 

Finally, the bankruptcy laws were recently amended.  ComEd’s SFCs have been 940 

revised to reflect those amendments.  941 

Q. Does this conclude your rebuttal testimony in this proceeding? 942 

A. Yes, it does.   943 


