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I .  WHEATON C?TY COUNCIL PROCEEDDIGS 
-TON CITY HALL, COUNCLL CHAMBERS, 303 W. WESLEY ST., WHEATON, TL 

December 20,2004 

1- 

m e  regular Wheaton City Council Meeting was called l o  order at 7:OO P.M. by Mayor C. James 
can. Upon roll call, the following w m :  

Present: Mayor C. James Can: 
Coundlmiin Alan Bolds 
Councilwoman Liz Corry 
Councilman Dave Johnson 
Couacilwoman Linda W. Jolmon 

Councilman Tom Mouhelis 
\l Councilman Rob& Mork 

Abscnt: None 

City StaffPresent: DonaldB. Rose, City Manager 
Edward J. Walsh, Jr., City Attorney 
Michael G. Dzugan, Assistant City Manager 
Paul G. Rcdman;Director of Engineering 
James P, KO&, Director of Planning & Economic Development 
Chad Michaelis, Diroctor of Information Techology 
&ekRerk Fire CIiief 
I)ona]d Jim, Battalion Chief 
Emily M. Consolazio, City Clerk 

2. INVOCATION 

Pastor Jxy'Moses, First Prasbytcrian Church of Wheaton, gave the invocation. 

3. CERXMONI?B 

Councilman Mork led tl?,e assemblage in tho Plcdgc of Allegiance, 

4. REPORT OF CITY MANAGER 

City Manager Rose stated that three objector petitions were reoeived today and it will be 
necessary to retain legal counsel with experience in election law, At the January 3,2005 City 
Council Meeting, u rwolution that rctains legal counsel will be placed on the Agenda fur fomal 
approval by the City Cohcil. 

.- 

5 ,  REPORT OF CITY ATTORNEY 

, 

..I ' 

City Attorney Walsh stated that the December 17,2004 edition of the Uai& Herald contained an 
article regarding the Josqh R h o  v Wlieaton Policc Dqwbaent litigation in which Mr, Rizeo 
alleges erroneous incwceri1tioil. Mr. Rizzo represents hirnsclf and, for quite soiiie time, he has 
tried to place proper suit papers. On August 23,2004, papcrs were finally dcliverrcd to the City ' 

Clerk but thc papers were still erroneous.. The derault order entered by thc court contained \*  

. 
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irregularities. No defaadt order was entered against thc City nor was any monetary award made. 
me City Attorney will be in court on Wednesday, Deccmber 22, to vacate the'default order and 
to file rn appearance on behulfuflhe City. 

Councilman Mork clarified that, contrary to what appeared in the paper, no default W& entered 
against tho City. 

atyAttmeyWalsh confinned that no order of any kind was entered against the City of 
Wheaton; the default order ww against the Police Department and individual Police Ofhers. 

. . 

. .  

Councilman Morlc asked ir the default order was entered'without the Police Department and/or 
the Police Officers boing properly served. 

,d city Attorney Welsh statcd that there was incorrect service and this will be filly explained to the 
court sa ptoceduml matters can be clarified, 

6. CITIZENS TO BE HEARD 

Mr. Todd Plagman, 2017 Chatham Dr., stated that he is planning to hold a rally/fwdraiser for 
sgt. Yoel eomez and his .Family on Friday, January 14,2005 at the Wheaton Grand Theater 
located at 123 N. Hale Street, Wheaton. Mr- P lapan  noted that mention will also be made 
regarding Nicholas Larson. Mr. Plagman invited all to attend. 

CouncilmanMouheliS requested that Mr. Plagnian keep the City Council advised of tho time of 
the event. 

Ms. Lee Prior, 217 Whitc Ook Drive, stilted that she has been teaching at Monroe Middle School 
for the past 14 yeas. Ms. Prior thanked the City Cowoil for considering the additional funding 
for the pedestn'an overpass but does not believe Wheaton should shoulder the entire amount-the 
other entities should all make adrlitional commitmcnts. 

7. CONSENT AGENDA 

Councilinan Mouhelis moved and Councilwoman Corny sccondcd that the following action be 
takcn on the Consent Agenda itms: 

1. 

,, 

Approve the minutes of the regular Wheaton City Council Meeting of December G, 2004, 
and the minutes ofthc City couuci I Public HenringdSt. Michael StonnWater Vdndlion 
(continued to Jaiuaiy 24,2005); and Vacation of Child$ Street Righk-of-Way/S&K 
Dcvelopment, LLC, both of Decombcr 13.2004, all assubmittcd. 

PRSS Ordinance No. F-0985, An Ordinance Ainending Cliapter 26, Businesses, Article 
VD, Massage Businesses. 

2. 

3. Adopt Resolution R-83-04, A Resolution AuWrizing the Release of Closed Session 
Minutes. 

First reading o r l u  Ordinance Amending Chapter 42-29 "Public Intoxication" ofthe 
Wl~,ettton City Codc. 

4. 

w 
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5.  Receive the Purchashg Agent's Recommendation and award the bid for College Avmue 

price. of $G57,00/monlh rent, of $7,884.00 pcr year. 

Adopt Resolution R-84-04, A Resolution Authorizing the Disposal of Certain Siwplus 
propcrtyi I 

Adopt Resolution R-85-04, A Resolution Authorizing Execution of an Ageement for 
Material Testing Consultant/Wheaton Public Library Addition and Remodeling Project. 

' Train Station Coffee Supplier to: Java Connection of Wheaton, hc. in their stated bid 

I 6. 

7, 

- .  8 i - . l L e & e i . . e & ~ - ! ~ d ~ Q  R.  oit Re: Zoning Apglicatioii #04-44/Special ' 

Use Permit and Parking Variatiod330 S. Napemilie RdJFirst Choice Bank. 

Pass Ordinance No. F-0986, An Ordinance Amending the Whaaion Zoning Map and 
Granting a Special Use Perm& and a Variation to Article 22.5.23 o f  the City o"hcaton 
ZoningChdhancG to Allow the Consttuction of a Drive-Thrn Banking Facility on a Piece 
of Property Commonly Knowq as 330 S. Naperville Road - First Choice Bank. 

Rcccive the Planning and Zoning Board Report Re: Zoning Application #04-45mear 
Yard Variationll720 Austin Ct,lFmclla. 

Pass Ordinance No. F-09.87, hn Ordinance Granting a Rear Yard Variation on a Certain 
Piece of Property Commonly Known as 1720 Austiii Ct. - Fanella. 

9. 'W 

I 

10. 

11. 

... * 
' f  12. Receive the Planning and Zoning Board&pottkZoning Application #04-461PUD 

Amendment/Morgan's Orchard Lake PUD11861 Kmdahar Ct.&iorgm and refer it to the 
City Attorney for ordinance preparation. 

Roll Call Vote on Consent Amnda: 
Ayes: , council ma^^ Moiihelis 

Councilmau Bolds 
Councilwoman Cony 
Councilmm Johnson 
Mayor Cam 
Coiincilwonian Johnson 
Councilman Mod< 

Nays: None 
Abscnt: None 

Motion Carried Unanimouslx 

8. BIDAWARDRE C O M M E N ~ A T ~ ~ N - C O ~ U T ~ ~ ~ ~ ~ S  

Couicilman Mork moved and CouncilmanMouhelis seconded that the Director of Information 
Technology's recommendation be rcccivcd and award the bid for Computer Servers to the low 
bidder, Dell Computer Corporation, in the amount of $37,179.79. ,; 

City Manager Rose stated that this item appeared on thc December G agenda an3 the City 
Council requested that the bid recommendation bc rcviewed with the City Attorney. The City 

\i 
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Attorney completed his review of the bid recommendikion and the Director of Infomiation 
T&nology is recommending the award of the bid for Computer Servers to the second low 
bidder, Dell Computer Corporation in the amount of $37,179.79, Th,e low bidder W&S 
disqualified due to not rnset~g specifications. 

.poll Call Vote: 

Councilman Mouheljs 
Councilrnan Bolds 
Councilwoman Cony 
Counoilmm Johnson 
Mayor Can 

Ayes: CouncilmanMork . 

-- 

\, Coudlwoman Jolmson 

Nays: None 
Absent: None 

Motion Carried Unanimoiw!y 

9:m ALCOHOLIC 
;BEVERAGES-OP 'L%E WI-IEATON CITY CODE' 

city Manager Rose stated that the proposed ordinance appears on this evening's agenda for a 
first reading. The proposed ordinance amends Chapter 6 by creating a new 'liquor license 
classification relating to the retail sale of alcoholic beverages in their original package in 
department stores. The proposed language i s  similar to that for the existing Class E license 
(supemarkets or dnig stores) however, due to the square footage of a department store, the area 
devoted to the sale of ulcoholic beverages is stated iti square feet versus B pcrcrcentage of thc totd 
above grade square feet o f  thepremises. 

City Manager Rose firtheT indicated that the proposed amendment was revicwcd by thc Liquor 
Control Commission at their November 11,2004 meeting mid, on a 3-2 vote, the Commission 
recommcncled approvd o f  the cuneridment. The proposed ordinance will appear on the January 
3,2005 City Council Agenda for formal considmation. j d  

CouncilmanMouhelis asked how the 2,500 square fect was determined. 

Director of Planning hnd Economic D&lopm& Kwilc stated that, due to the size of Triiget, or 
any department type store, B specific squwe footage ww stated versus (I percentage. ' 

Additionally, the'matter w s  discussed with Target store representatives who indicated that they 
probably will use less than tha 2,500 square feet. 

10. FIRSTRISADIH a OF AN ORDINANCE AMEJjDING CHAPTER 42. SECTION 42, 
A A .  

City Manager Rose stilted that thc proposed ordinance appears on this cvening's agenda for a 
first reading. The proposed ordinimce is being recorninmded to the City Council by the City 
Attorney as required by the IlJinais Compiled Statuted which require mils oflocal.govenunalt to 
enact anlfithics Ocdinaiice ttwt i s  ill least as restrictive as wlliit is contained it1 thc state Act, The 

\i 
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proposed ordinance will appear on the January 3,2005 City Council Agenda for formdl 
consideration. 

11. ADOPT RESOLUTION R-86-04, A ReSOLUTlON APPROVINQ AN AGREEMENT TO 
U r n )  

Councilman Moulielis moved and Councilwoman%ony seconded that Resolution R-86-04, A 
ResoIution Approving an Agreement to Use Structure@) and an Ageemcnt to Use and Burn 
Structure(s) be adopted. 

by the Fir$ Department in the event a property owner donates their structure to the Department 
for training purposes prior to conducting demolition activities. The use of donated structures 
provides the Fire Department with opportunities for realistic, practical training activities. City 
staff recommends adopt of the proposed resolution. 

- r ~ i t l L b / l a n a g e t a M M ~ ~ e m ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~  

i_l 

Mayor Carr stated that the'City Council has Dpproved stnictnral bums aid asked if this process 
will br, changed. 

City Manager Rise staled that approvd will now bo made at the staff level, however, all a4,acent 
property owners will still be notified of a structural burn. 

.... I., Ayes: 
,) 

Roll Call Vote: 
Councilman Mouhelis 
Councilman Bolds 
Councilwoman Cony 
Councilman Johnson 
Mayor Cart 
Councilwomcp Johnson 
Councilnian Mork 

Nays: None 
Absent: None 

Motion Carricd, Unanimously 

12. MONROE MIDDLR SCHOO~PEDESTRIAN OVERPASS 

Councilwoman Cony moved w d  Couiicilwomm Johnson seconded that the City allocate a 
maximum of $50,000 toward the Monroe Middle School/Pedestrian Overpiis Project. 

Couucilmtin Mork askcd if the $50,000 is on top of the $13,000 already allocated or does the 
$50,000 includc the $13,000. 

Councilwoman Cory slated that the $SO,OOO is a uot-to-exceed amount so it would include the 
$13,000 previously allocated. 

Mayor C w  stated that thc amount would achally he $37,000 of additional funding. 

Cowdlwoman Cony stated that, yes, the $50,000 is a total not-to-exceed unoimt. 

! 

d 
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Councilman Mork stated that he believes this issue hds become political duc to the fnct thk in 
1995 the City Council approved a $13,000 allocation by aunaniinous vote and that all 
subsequent requests ror additional finding, until now, have been turned (town by the City 
Council. Councilman Mork is not opposed to the bridge: however, he does not believe the 
bridge is a priniary issue of the City, Councilrnan Mork enumerated various essential City 
services (including Policc personnel) and programming whetc funding has been cut due to' 
blidgetary constraints. Additionally, thmc still is not a definite mount for thb cost of the project , ' 

and the project cost cotild very well increasa. If this occ1rs, will the City then be asked to 
contirbute more money? Councilman Mork bclicvcs tho bridge project i s  more of an issue for 
the School District, Park District and County. 

Councilwoman Cony asked if the original $13,000 contribution has been paid. 

City Managor Rose,sbted that the amount was paid. 

Councilwoman Cony stated that she believes the City should contribute an additional $37,000 
towards thc bridge project. Most importantly, the bridge will provide safety for children. 
Councilwoman Cony noted that residents will be able to use the bridge for biking wd walking 
purposes and it is  an opportunity to'do something good for the community. 

Councilman Mork stated that, in reality, the $37,000 contribution will not get theprojtx5t done 
unl&s the other entities also increase their contribution. 

Councilmiill Bola stated that regardless of how the City C o u d  votes this evehg,  the bridge 
project will still tic undcr fttnded. Councilman Bolds asked those in favor ofthc additional 
funding if there is a cost that would be too great. Also, what will he the response if more money 
is needed due to additional costs for the project? 

Councilwoman Cony stated that the bridge project'could not go out for bid until thcre was 
enough money on the fable. ollce the project has bccn bid, the topic can bc rcvisitcd. 

Councilman Johnson stated that he believes the Ci& should step up so. the bridge project can, go 
out to bid; however, there is 

Councihan Mouhelis stated that his h i t  is $50,000 and thhat DO more than that should be 
allocated. 

b.4 

. . 

firtber commitment beyond the $50,000. 
\.r 

Councilman Bolds does not believe the City should conlribute more than the pactmtilge that was 
originaIIy identified. 

, Councilman Johnson stated that the higher contribution by tho City shows that the City is willing 
to do its fair share. 

Mayor CNT stated that he is not in favor ofcxceedimgwhat ww originally promised. The City 
promised fiinding ycus ago but going above and beycintl that .mount at a lime when 1he City 
does not have thc money is not prudent. Mayor Cam believes there should be hetcer cost figures 
md CnghcLring by now and would oiily vote for a $23,000 contribution. 

Councilman Morlc moved md Councilmm Bolds seconded to amend the rnoliori to authorire 8 
contrhtion of $22,708. ~ 

. .  

' 

b, 
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Mayor Carr stated that he supports tlljs,fsnding am0un.L 

Councilman Mork stated that this amowit is consistent with the railroad's position. 

Councilwoman Cony stRted that she does not believe this is enough money. 

Mayor Carr does not believc it is prudent to go abovc and beyond what the City had promised. 

Councilwoman Cony shtrect that the membership ofthe City Council has changed over the years 
md that the City should lake a leadership position. 

Councilman Bolds believes that $22,708 is enough as long as the other agencies keep their 
commitments. Councilman Bolds stated that Milton Township may reconsider their commitment 
a d  that the Village of Wintlcld may contribute some funds. Councilma Bolds notcd that no 
one has asked the City to give beyond their commitment. 

Coun&voman Johnson stated that of the $50,000 poposed, $1 3,000 has already been paid. 
This leaves $37,000 versus $22,708. The difference of a little ovcr $14,000 is to get tho project 
moving forward. 

Councilman Bolds indicated that Without the other agencies stepping up to contribute their fair 
share, tbe project stillwill not go forward. 

Councilman Mork believes that the City's finding above their fair sliare,may let &her agencies 
oftthe honk fhr increasing their contribution. If, however, all of the agencies increased their ftir 
share contributions, then tho project would movo forward. 

Councilmm Mork also said there may be a point of order since, in 1995, the City Council took 
action by funding no more than $13,000. Until the current City Council changes this, then a 
motionmay be out oforder. 

City Attorney Walsh staled that he believes the niotion on the floor would amend the 1995 
conduct of tbe City Council. 

. 

\i 

.. .., ' ' 

, *J 

Co~~ncilrnan Mork askcd if thc City Council would need to rescind or repeal the action taken in 
1995. 

City Attorney Walsh stated that a vote by the current City Council would mo,dify the 1995 
action. 

Mayor Cur stated that the overpass is a good idea but to go ovcr and abovc on funding it is not 
being good stewards of taxpayer money, By the City taking this action, other agencies may not 
step up to do their fair share. 

Roll Call Votc on Motion to Amend: 
Ayes: Councjhan M.ork 

Councilman Bolds 
Mayor Cm 

Nays: Councilman Mouhelis 
Councilwoman Carry 
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Councilpan Johnson 
Councilwoman Johnson 

Absent: None 

Ayes: 
Roll Call Vote on Orikial Motioii: 
Couicilwoman Coi~y 
Councilman Johnson 
Councilwoman Johnson 
Councilman Mouhelis 

Nays: Mayor Can 
Councilman Mork 
Councilman Bolds 

Absent: None 

Motion Carried 

k m U C K  

Councilman Mouhelis moved Dud Couwilmm Johnson seconded that authorization be given for 
the purchase of areplacement aerial ladder tnlclc in the amount of $674,494.00 from Crimson 
Fire Apparatus. 

City Manager Rose stated that this year's budget contains $650,000 for the replacem.ent of  aerial 
ladder truck M12. Ladder Tn~k#412 was purchased in 1982 aid has a 20 year life expectancy. 
Fire Dcparhnent staff worked through theNorthwcst MuhicipaI and the West Central Municipal 
Conference (NWMC) bid process wing Wheaton's specificaCions to negotiate with Crimson Fire 
Apparatus (the lowest N W M C  responsible bidder). The Fire Department is recommending the 
purchase ofthe 100 foot rcar mount aerial plat{om truck from Crimson Fire Apparatus in the 
arnount of $674,494.00, While the cost ofthe new truck is 3.8% over the budgeted mount, the 
truck will be paid for upon delivery (approximately 13 months). Therefore,. the over budget 
amount will be partidly offvct by the interest earned on the City's money from now until 
acceptance of the truck. ' 

CouncilmanMouhelis asked if arrival of the truck will be in about 13-14 months, 

Fire Chief Berk confirmed delivery time. 
Roll Call Vote: 

A.yes: ' Councilman Muuhelis 
Councilman Bolds ' 

Councilwoman Cory 
Councilrnrrn Johnson 
Mnynr Carr 
Councilwoman Sohuson 
Cowcilinan Mork 

Nays: None 
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Motion Csuried Unanimously .', 
14. COUNCIL COMM%NT 

CoUncilman Mork wished Mayor Can, his colleagues and residents a very Merry Christmas and 
nHappyNmuYear. 

Councikan Mouhelis stated that the head from Ekefighter 'Tim Weiss who is serving in Iraq. 
Tim recently had a slight knee injury but he i s  dive and well clnd rife. Councilman Moulielis 
thanked the men and women who are serving overseas us well as those who protect and keep the 
City safe. 

Mayor Carr wished thc staff, Council colleagues and residents a very happy holiday. 

v, 
Councilman Motk moved and Councilwoman Johnson scconded that Warrant No. 406 in the 
amount of $873,780.54 bc approvcd. 

Roll Call Vo& 
Ayes: Councilman Mork 

Councilman Mouhelis 
Councilman Bolds 
Councilwoman Cony 
Councilman Johnson 
Mayor Carr 
CounciIwoinau Johnson 

Nays: None 
Absent: None 

Motion Carried Unanimously 

16. ADJOURN TO CLOSED SESSION 

The Wheaton City Couucil adjourned to closcd scssion for thc purpose of discusing Pending 
Litigation (5 LCS 120/2 (C) (1 1) at 8:lO P.M. 

Ayes: Couucihan Mork 
Councilman Mouhelis 
Councilman Bolds 
Councilwoman Corry 
Councilman Johnson 
Mayor Cam 
Councilwoman Jolmson 

w 

Nays: 
Absent: 

None 
Nonc 



,Motion Carried Wnanirnously 

me city council returned to the open portion of their meeting at 8:41 P.M. 

17. ADJOURNMENT 

Councilman Mark moved and Councilman Moullelis seconded that t h ~  regular Wheaton City 
Counoil Meeting djoum at 8:41 P.M. 

R m  
Ayes: Councihtm Mvrk 

Councilman Moidielis 
Councilman Bolds 

\d Councilwoman Cony 
Councilman Johnson 
Mayor Carr 
Couicilwoman JoMsoh 

Nays: 
Absent: 

None 
None 

Motion Carried Unanimously 

Rcspcctfully submilt&, 

Emily M..&solaz~o 
City Clerk 

w 
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June 21,2002 

’- 

Mr. Rpbert M. Sped 
&sslstant Superintendent of Plannhg 
Wheaton Pa& DIStrict 
666 South Main Street 
Wh€Qton, IL 60187 

Deer Mr. Sped: 

In response fo mur letter at May 16,2002. I am writins trr verify that federal. 
, funds prograrnmsd in Ute Illit& Thnspodation Ennencement Prcgmn for the 
Wheaton CNW Railroad Overpaw and Trail project mmaln available for the 
project’s irn plementatlon. 

Total remaining fund8 far the project total b2,351,000. Of this t- 
funds to- ;the remaining $%.OR0 is: the Whsatan Park District 
match. 

If you have any questions, piease contatt Kathleen MeNeill ofthis oftice at 
(217)785-8605. 

Keith M. Sherman 
Chief, Planning and Systems Sedlori 
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SIKrE OF ILLINOIS SPONSOR Wheaton R0-k District 
DEET. OR NATURAL RESOU? S 

L, - 
PROJECT AMENDMENT #: THREE 

A M E " T  TO PROJECT AGREEMENT 

THIS AMENDMENT to Project Agmcrnent No: BP 01-297 
acting through the Director of the DeparUnent ofNatwal Resources and by the Whenton Park District 
tp tho Yllinais Bicycle Path GrantProgrm (#I7 L. Adm. Code, part 3025). 

The Sponsor and Stnte of Illinois, in mutual considmation of the promiscs made herein nnd in thc Project Agreement of which 
this is an nmtndment. do promise as follows: The project ending date is extended from June 30.2005 to December 3 1,20136. 

That tho rationale for mnking the contract amendment is as follows: 

[q 

is hereby made and agreed upon by the State of Illinois, 
pursuant 

The circumstances that necessitate the change in perromnce were not roaranably foreseeable at the time the contract 
was signed. 

The circumstnnces that necessitate the change in porfarmance were not within the contemplation of the contract as 
signed. -. 

4 [ I  

[ I  The circumstances that necessitate the change in performance are In the best interest of the unit of Sts,te or local 
government nnd authorized by law 

Specific circumstances requiring this amendment are: The project is co-fwded with fedemlfundr admittisrered through ZDOT. 
Additionrrlly, there arefive otherpartners associated with hiepmjecr. Due to strin~entjedernl standards. co-funded projecrs 
take much longer to desi@ and construct. Con estimates hnvc increased and theparbum are working to securc ndditinoal 
funding rhrougir the ICC Orade Crossing Protection Fund. The sponsor hopes to be out to bid by the summer of 2005 and 
construction is expected ta be complete in 2006. 

In all other respoctq the Project Agreement of which this is an amendment, and the plans and specifications relevant thereto, shall 
remain in full force and effect. In witness whereof, the parties hereto have executed this amendment iis the date entered below. 

i 

PROJECT SPONSOR 

vJULa470t.3 I)M k= P\sTr\c7 By: 

(Title) 

Department of Natural Resources 
,# 

(Name) 

EXHlBiT 1-1 Required additional signatures for contracts and contract 
renewih totaling $250,000 or more per.Public Act 90452. 

/ d $j,-,->3/&- .. 

DNR ChieEFiscal Officcr 



STATE OF ILLINOIS 

d 

ILLINOIS COMMERCE COMMISSION 
TRANSPORTATION DIVISION I RAIL SAFETY SECTION 

November 5,2004 

Mlchael E. Stead Rall Safety Program Admfnlsfralor 

Mr. Ken Kutska 
Director of Parks and Planning 
Wheaton Park District 
666 S. Main Street 
Wheaton, IL 601 87 

Dear Mr. Kutska: 

This is in response to’the Grade Crossing Protectidn Fund (GCPF) Grade Crossing 
Project application you recently submitted for our review and consideration. The 
application describes a proposed project to construct a pedestrian grade separation 
over the Union Pacific Railroad Company’s (UP) tracks in the City of Wheaton. 

After reviewing information about the status of similar projects in the Commission’s 
current Crossing Safety Improvement Program 5-Year Plan for FY 2005-2009, this 
office has found a similar project that has not progressed far enough to uqiize the 
programmed funds available this fiscal year. This office will recommend to the 
Commission that GCPF assistance in the amount of $240,000, which was originally 
programmed for the other project, be made available to the City of Wheaton for the  
proposed pedestrian grade separation. 

For pedestrian-rail bridge projects such as the one described in the City’s application, 
this office typically recommends to the Commission that the GCPF be used to pay no 
more than 60% of the cost for that portion of the new structure spanning railroad right- 
of-way. Eligible project costs include work items such a s  preliminary engineering, 
construction engineering, right of way acquisition, utility relocation, construction, 
drainage improvements, and railroad force account work 

Please advise this office if the City’s funding package for the project will be complete 
with the addition of the GCPF assistance. In addition, please provide a detailed ,cost 
estimate for the project, with all project-related costs for the main bridge span over Up 
tracks and both approaches thereto. Following receipt of notification that the City’s 
project funding package is complete, and review of the cost information, this office will 
prepare and distribute a Stipulated Agreement to all parties. Upon execution af.the 
agreement by all parties, we will arrange to have an Order submitted to the Commission 
for its review and approval. I urge the City to act expeditiously in providing the requested 
information so that the Commission will be in a position to enter an Order in this matter as 
soon as possible. 

527 East Capitol Avenue, Bpdngfleld, llllnais 62701 

wvnv.lcc.Btats.ll.us 
Telephone plq 782.7660 Fax (2171 7857404 TDD (“vmu’l p.17]5244915 
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., - 4. Mr. Fredrick Sherer, P.E. 
+ .̂  ' November 5,2004 . PageTwo 

I trust this information will be helpful. If you have any questions, or need additional 
information, please call Chuck Broers, Senior Rail Safety Specialist, at (217) 785-8424 
or cbroers~icc.state.il.us, or Brian Vercruysse, Rail Safety Specialist, at (630) 424- 
8750 or bvercruv~icc.state.il.us. 

. v e j  truly yours, 

CE 

Rail Safety Program Administrator 

. .  



. . .. . . .  

Mx. Kenneth KutdkB 
Director of Parks B Planning 
iiheatolt Park P i s t r i c t  
666 .South Main Streat 
Wheaton. IL 60181 

m: Wheaton Pedestrian Overpass 

D e w  Mr. xutskai 

cpntribucion 0'0 the gonsrruction of tha proposed pebesrrian overpass 
near Monroe Middlc school ana the Linooln Marsh. Bared on the agreed 
upon original fair share of t b s  laoal msrch aL'lomtion, Metra an8 the 
Union Pacific agreed co pay 8.8B &the lacaL mirtch. 

Metra and the Uni,on Pacific Railroad are willing Co increase our . 

Marra and the Union PaaLtic stLZl.believe our f a f r  share o f  che 
Local matoh i s  8 . 8 8 .  Presonely, chere i s  a.$300,000 local match 
funding shprtfall. 
our oontribktion co the local march by $26,400.. 
$300,000, the curreht funging shortfall. 

reguiremanco are met: 

Metra and the Union Pacific arw willing to inar@are 
$26,400 is 8 . 8 %  oi? 

Our additional cantribucicn w i l l  only ha mQe if the folldwing 

1. 

a .  

3. 

CF1 bx. 
M r .  
MS. 

$%e projecc i s  constructad in accordance WiJith Union Pacific 
approved plans. 

In the area of the pacfestrihn bridge, the Union Pacific 
right: of way will be fenced as agreed upon in the various 
documents coacerning this groject. ' 

Thrt MecrWunion Pacifio conCribUCion ifi fixed and w i l l  he 
paid upm the completion of  hie project. 

$incerely, 



INTERGOVERNMENTAL AGREEMENT 

for tlie Funding, Construction, Maintenance And Governance of 
a Bicycleil'edestriao Overpass Over 

Union Pacific Railroad Company Property, 
and Connecting BicycleRedestrian Trail 

This AGREEMENT is made and entered into by and among The Board of Education of 

Community Unit School District 200 (the "School") with ofices at 130 West Park Avenue, Wheaton, 

Illinois 60187; and the Wheaton Park District (the "Park") with offices at 666 South Main Street, 

Wheaton, Illinois 60187. The School and Park are hereinafter sometimes individually referred to as a 

"Party" or an "Original Party" and jointly referred to as the "Parties" or the "Original Parties". The date of 

this Agreement shall be the last date on which both of the Original Parties shall have signed this 

Agreement as-indicated on the signature page of this Agreement. 

Additional entities with legal authority to enter into this Agreement may be added to and included 

as Parties to this Agreement from time to time hereafter upon the unanimous consent of the Original 

Parties. The additiodinclusion of each such entity shall be reflected in a written addendum, executed by 

the Original Parties and such additional Party, and the rights and obligations of the Parties as set forth in 

this Agreement, and all amendments to this Agreement, shall be applicable to such additional Party from 

and after the effective date of such addendum, unless and except as otherwise specified in such 

addendum. 

In consideration of their mutual covenants hereinafter contained and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows: 

1. PURPOSEPROJECT DEFINED 
1.1 Each Party has determined that a public need exists for, and that it is in its and the 

public's best interest to participate in the financing, construction, maintenance and governance of, a 

bicycle/pedestrian/hiking bridge structure, including access ramps/stairs and above grade paths 

(collectively, the "Overpass Structure"), together with a path and adjacent retaining wall to Manchester 

Road, a path to Nepil Ave. and Cottonwood Ave., and fencing north of the right of way of the Union 

Pacific Railroad Company, successor in interest to the Chicago and Northwestern Railroad Company 

("Railroad") as required by the Railroad. The Overpass Structure together with such paths, wall and 

fencing are hereinafter sometimes collectively referred to as the "Project." For purposes of this 

Agreement, the fencing north of the Railroad right of way shall be included in the term "Project" only for 

purposes of initial construction of the Project, but not concerning the obligation to repair or maintain, or 

liability for failure to repair or maintain, the Project. 

1.2 The Project will link properties lying north of the Railroad right of way, currently 

including a substantial residential area, a portion of the Illinois Prairie Path and the Lincoln Marsh 

1 
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Natural ArealWinfield Creek Greenway, with properties lying south of the Railroad right of way, 
currently including the DuPage County Fairgrounds, Monroe Middle School, Graf Park, DuPage County 
Government Center, a senior housing development, Jefferson Elementary School and a retaiyoffice 
research center. Linkage will be achieved by the construction, maintenance and operation of the 

Overpass Structure over the Railroad right of way at a point adjacent to the DuPage County Fairgrounds 
and Monroe Middle School to the south, and the Lincoln MarshlWinfield Creek Greenway on the north, 

via the Cooley Ave. right of way, and a system of connecting bicycle/pedestrian trails through the Lincoln 
Marsh/Winfield Creek Greenway to the Illinois Prairie Path on the north side of the Railroad right of way, 
and across Monroe Middle School to Manchester Road on the south side of the Railroad right of way. 
The Project will be constructed primarily on certain real property currently owned by the Park (the ”Park 
Overpass Property”) and on certain real property currently owned by the School (the “School Overpass 
Property”). The use of the Park Overpass Property and the School Overpass Property for the Project 
constitutes a recreational or conservation purpose under the provisions of the Recreational Use of Land 
and Water Areas Act of the State of Illinois, 745 ILCS 65/1 et.seq. and a recreational purpose under the 
Local Government Tort Immunity Act of the State of Illinois, 745 ILCS 10/3-106. No person shall be 
charged any fee for use of any portion of the Project. An easement from the City of Wheaton for 
temporary access to the construction area and for construction activities will be required, the agreement 
for which shall be substantially in the form of Exhibit E-5 attached hereto and made a part hereof (the 
“Temporary Construction Easement Agreement”). Access to the Overpass Structure from Manchester 
Road will be obtained by the conveyance by the School to the Park of certain property owned by School 
(the “Manchester Access Property”), for a consideration of $1.00, after completion of construction of the 
Project, and access to the Overpass Structure from the Cooley Avenue right of way will be obtained by 
the Park granting to the School a certain easement over and across certain property owned by the Park 
(the “Cooley Access Easement Property”). The School will also grant to Park a certain license 
agreement for access to portions of the Project area and to store construction equipment and materials 
(the “Temporary Construction Access and Equipment and Materials Storage License”). A more detailed 
description of the Project is attached to and incorporated by reference in this Agreement as Exhibit A. A 
Project Map is attached to and incorporated by reference in this Agreement as Exhlbit B-1 and a Project 

Site Plan is attached to and incorporated by reference in this Agreement as Exhibit B-2. The legal 
description of the Park Overpass Property is attached to and incorporated in this Agreement as Exhlbit C- 

1. The legal description of the School Overpass Property is attached to and incorporated in this 
Agreement as Exhibit C-2. 

1.3 In addition to the Parties, other public and private entities have determined, and 
additional entities may determine, that it is in their and the public’s best interest to participate in the 

financing of the construction or operation of the Project. These entities are or will be non-party 
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contributors and, as such, have not exercised or assumed and will not exercise or assume any jurisdiction, 
direction or responsibility for the Project, its design, construction or operation or any other aspect thereof. 
These entities are hereinafter sometimes referred to individually as a "Non-Party Contributor" and 

collectively as the "Non-Party Contributors." 
2. AUTHORITY 

2.1 Article VII, Section 10, of the Constitution of the State of Illinois of 1970 and the 

Intergovernmental Cooperation Act [5 ILCS 220/1 et. seq.] provide, among other things, that units of 
local government and school districts (a) may contract or otherwise associate among themselves and with 
the State or any agency thereof to obtain or share services and to exercise, combine or transfer any power 
or function, in any manner not prohibited by law or by ordinance; (b) may contract and otherwise 
associate with individuals, associations, and corporations in any manner not prohibited by law or by 
ordinance; (c) may appropriate funds and authorize the receipt of grants for, and use their credit, revenues 
and other resources to pay costs and to service debt related to, such intergovernmental activities. 

2.2 The Project is located entirely or partially within the corporate boundaries of DuPage 
County, Milton Township, City of Wheaton, Community Unit School District 200 and Wheaton Park 
District. 

2.3 Each Party is a unit of local government or school district and is authorized by the 
Constitution of the State of Illinois, the Intergovernmental Cooperation Act, and its enabling statute to 
enter into this Agreement and to cany out or cause to be carried out the intergovernmental activities 
contemplated herein. 

2.4 Article VII, Section 10 of the Constitution of the State of Illinois of 1970 provides that 
the State shall encourage intergovernmental cooperation and use its technical and financial resources to 

assist intergovernmental activities. 
2.5 The Federal Government and the State of Illinois have recognized the public benefits to 

be derived by, and have established as a goal the use of, alternative methods of transportation, including 

bicycle and pedestrian routes. 
2.6 The State of Illinois has received federal funds authorized by the Intermodel Surface 

Transportation Efficiency Act of 1991 for transportation enhancement activities, including provision of 
facilities for pedestrians and bicycles, which it makes available to local government sponsors under the 
Illinois Transportation Enhancement Program ("ITEP"). The Illinois Department of Transportation 

("IDOT") is the State agency responsible for the management of ITEP and funding of REP Projects. 

3 



3. pREtlMINARY ACTIONS 

3.1 On behalf of the Original Parties, acting as the lead local government sponsor, the Park 

applied for Project reimbursement funding under ITEP, and D O T  has informed the Park that 

reimbursement funding for the Project has been approved in an amount not to exceed $1,881,000.00, 
notwithstanding that in July, 2004, based on the plans and specifications approved by DOT, the 
estimated cost of construction (not including construction supervision) was $2,540,300.00. Park has 

obtained additional grant funding for the Project from other State of Illinois agencies. 
Construction of the Project involves three phases. “Phase I” concerned type, size and 

location preliminary engineering work on the Project, and has been completed. “Phase II” involved the 
design and construction contract document on the Project, and has been completed. “Phase 111” will 
involve the bidding for the consttuction, consttuction supervision of the Project, and the actual 

construction of the Project. 

3.2 
=- 

3.3 The Original Parties entered into a letter agreement dated as of September 12, 1995 (the 

“Phase I Cost Sharing Agreement”), a copy of which is attached as Schedule 1 and incorporated by 
reference in this Agreement, with the following original Non-Party Contributors: DuPage County, the 
DuPage County Fair Association, the City of Wheaton, Milton Township and Metra, as predecessor to the 
Railroad, providing for the sharing of the local agency share of the Phase I type, size and location 
preliminary engineering services for the Project. DuPage County, the DuPage County Fair Association, 
the City of Wheaton, Milton Township and the Railroad as successor to Metra are hereinafter sometimes 
individually referred to as an “Original Non-Party Contributor” or collectively referred to as the “Original 
Non-Party Contributors.” The Phase I Cost Sharing Agreement also indicated that the Original Parties’ 
and the Original Non-Party Contributors’ estimated total contributions to the Project would be 
$170,500.00, which included the Phase I contributions, and the percentage share of said amount estimated 
to be contributed by each Original Party and Original Non-Party Contributor. At the time the Phase I 
Cost Sharing Agreement was entered into, the estimated total cost of the Project was $871,000.00. 

3.4 On behalf of the parties to the Phase I Cost Sharing Agreement, the Park entered into a 

“Local Agency Agreement for Federal Participation” for Phase I type, size and location preliminary 
engineering services (the “Phase I Local Agency Agreement”) dated as of November 3, 1995. 

3.5 On behalf of the parties to the Phase I Cost Sharing Agreement, the Park entered into a 
required DOT form of “Preliminary Engineering Services Agreement” with CEMCON, Ltd. dated as of 
October 18, 1995 and a subsequent “Standard Form of Agreement Between Owner and Engineer for 
Preliminary Phase I Professional Engineering Services” with CEMCON, Ltd., dated as of June 19, 1996. 
The Park has entered into an agreement with CEMCON, Ltd. concerning the final design of the Project 

and contract documentation therefor, as part of Phase I11 ( all of these agreement with CEMCON, Ltd. are 
hereinaffer collectively referred to as the “CEMCON Agreements”). 
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4. ALLOCATIO N OF COSTS 

4.1 Each Original Party and Original Non-Party Contributor has made the payments set fotth 

in Schedule 2 attached to and incorporated by reference in this Agreement, identified as Phase I Share(s) 
and Phase I1 Share(s) in said Schedule 2. In addition, each Original Party and certain Original Non-Party 

Contributors have agreed to pay the amounts set forth in Schedule 3 attached and incorporated by 
reference in this Agreement (“Phase III Share(s)”). 

4.2 All of the following shall be conditions precedent to the commencement of construction 

of the Project and to the existence of the Original Parties’ Shortfall Funding Contribution Option, as 
hereinafter defined 

4.2.1 A satisfactory agreement has been entered into among the Original Parties and the 

Railroad regarding an air rights license for a portion of the Overpass Structure, a temporary 

license from the Railroad to construct the Overpass Structure utilizing and over the Railroad right 
of way, a permanent license for placement and repair of fencing north of the Railroad right of 
way, and indemnifying the Railroad for costs incurred by the Railroad caused by activities on the 

Project, and containing such insurance and indemnification provisions as may be acceptable to 
the Original Parties (the “Railroad Agreement’). 
4.2.2 Any necessary local, state and county permits, agreements, court or administrative orders 
or easements required for the construction of the Project, as determined by the Park, shall have 
been obtained and entered into, including but not limited to the following: 

a) an order from the Illinois Commerce Commission (the “ICC”) permitting the 
crossing of the Railroad right of way by the Overpass Structure ; 

b) any governmental permits required for construction; and 
c) the Temporary Construction Easement Agreement with the City of Wheaton. 
If, after the completion of the bidding portion of Phase III of the Project, the total cost of 

the actual construction of the Project, not including construction supervision, exceeds $2,540,300.00, 
then either of the Original Parties, may, on notice to the other Original Party and all Non-Party 
Contributors, elect to terminate this Agreement, as of a date not less than ten (10) days after the date 

specified in such notice, and any funds held by the Park, as described in Paragraph 5.3 of this Agreement, 
shall be distributed pursuant to Paragraph 9.4 of this Agreement. 

4.3 

4.4 If this Agreement is not terminated pursuant to Paragraph 4.3 of this Agreement, and all 
of the conditions precedent to commencement of construction described in Paragraph 4.2 of this 
Agreement have occurred, the “Original Parties’ Shortfall Funding Contribution Option” shall arise. The 

“Original Parties’ Shortfall Funding Contribution Option ” means an option of each of the Original 
Parties, by a deadline mutually determined by the School and the Park, to make, or cause the Original 

Non-Party Contributors or other Non-Party Contributors to make, contributions of funds which, when 
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added to funds paid or to be paid from or through IDOT, ICC and the Illinois Department of  Natural 
Resources, are adequate to pay for the cost of construction and construction supervision of the Project 

(the “Required Local Agency Total”) , provided, however, that the maximum required total contribution 
of each Original Party, as opposed to additional contributions which may be made pursuant to the 
Original Parties’ Shortfall Funding Contribution Option, including all hard and sot? costs, shall not 

exceed $191,806.75, as calculated on Schedule 4 attached to and incorporated by reference into this 
Agreement. The estimated current cost of the Project and the estimated funding from all sources is 

described on Schedule 5 attached to and incorporated by reference into this Agreement. As part of the 
Original Parties’ Shortfall Funding Contribution Option, the Original Parties shall discuss with each 
other the equal contributions which may be made by the Park and the School and the reasonable efforts 
to be made by the Park and the School to seek funding from Nonparty Contributors. If the Required 
Local Agency Total is not contributed by the deadline, and neither Original Party agrees, in a writing 
delivered to the other Original Party, to contribute funds to achieve the Required Local Agency Total, 
either of the Original Parties may, on notice to the other Original Party and all Non-Party Contributors, 
elect to terminate this Agreement, as of a date not less than ten (IO) days after the date specified in such 
notice, and any funds held by the Park pursuant to Paragraph 5.3 of this Agreement shall be distributed 
pursuant to Paragraph 9.4 of this Agreement. 

Notwithstanding the above stated maximum required contribution amount, a) fheParties 
reserve all rights each of them may have with respect to sharing the cost of legal fees incurred in 
connection with the preparation and implementation of this Agreement, a former agreement drafted with 
respect to several easements to be obtained from DuPage County, the City of Wheaton and DuPage 
County Fair Association, which agreement was not finally needed, the Railroad Agreement, the 
CEMCON Agreements, and all agreements and orders described in Paragraph 4.2 above, and b) during 
construction of the Project, and upon approval by both Original Parties, the Original Parties shall share 
equally in the cost of any additional consulting and professional fees required for the Project, including 
but not limited to engineering and legal fees incurred in connection with any revisions to this Agreement. 

4.5 

4.6 Following construction of the Project, the Original Parties shall share equally in the 

ownership, and in the cost, if first approved by the Parties, of maintenance, repair, reconstruction or 
replacement of the Project, including the Overpass Structure (collectively, the “Shared Costs”). As 

used in this paragraph 4.6, unless otherwise agreed between the Parties, “maintenance” means minor 
repair or rebuilding of any portion of the Project by either of the Parties, and does not include the cost 

of routine safety inspections of any portion of the Project by either of the Parties, or custodial surface 

maintenance of any portion of the Project, such as sweeping , by either of the Parties. 

4.7 Each Party shall appropriate such funds as shall be necessaty to carry out its obligations 

under this Agreement. 
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5. PROJECT ADMINISTRATION 

5 .  I The Park is hereby designated as and shall be the initial "Administrative Party" for the 

Parties under this Agreement. The Administrative Party shall have the authority and be responsible for (i) 

acting as the lead local agency for the benefit and on behalf of the Parties in procuring Federal and/or 
State funding for the Project and executing applications and agreements in connection therewith as shall 

be authorized by the Parties; (ii) coordinating and administering funding for the Project by the Parties and 
Non-Party Contributors; (iii) contracting for necessary or desirable professional services including but not 

limited to engineering and legal services; (iv) negotiating for and obtaining temporary construction and 
permanent access easements, licenses and permits, as may be necessary or desirable fur the construction, 
maintenance, repair and reconstruction and replacement of the Project; (v) soliciting bids and awarding 
and administering contracts for the reconstruction and replacement of the Project, but not those for routine 
repair or maintenance (the Parties acknowledge that IDOT shall be responsible for the solicitation of bids 
for the initial construction of the Project, with the approval of the Parties) ; (vi) taking such other actions 
as it reasonably shall deem necessary or desirable to cany out the intent and effectuate the purposes of 

this Agreement and the Project. The Administrative Party may resign as such upon at least thirty (30) 
days advance written notice to the other Parties. The Administrative Party may also be changed from 
time to time by majority vote of the Parties. Only a Party may be the Administrative Party. There are no 
restrictions on the number of years, consecutive or otherwise, that a Party may serve as the Administrative 
Party. 

5.2 An advisory entity to recommend the appropriate maintenance, repair, and eventual 
replacement or reconstruction of the Project is hereby created and designated the "Overpass Advisory 

Board" ("Advisory Board"). The Advisory Board shall not have any power as such to act or contract on 
behalf of the Parties; its sole function is to act in an advisory capacity, providing recommendations to the 
Parties in accordance with the terms and provisions of this Agreement. 

5.2. I Membership in the Advisory Board shall consist of one designated representative 

from each of the Parties and one designated representative from such Non-Party 
Contributors as shall be approved for membership on the Advisory Board by the 

Parties. 
Until the Advisory Board is comprised of more than two members, unanimous 

vote of the members shall constitute the action of the Board. At such time as the 
Advisory Board is comprised of more than two members, the majority vote of the 
members shall constitute the action of the Board; provided, however, that if the 
Advisory Board has among its members entities other than the Parties, the Parties 
shall have sixty percent (60%), divided equally among them, of the votes entitled 

to be cast on any matter to come before the Board and the Non-Party Contributor 

5.2.2 
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5.2.3 

5.2.4 

members shall have forty percent (40%), divided equally among them, of the 
votes entitled to be cast. 

Whenever the Parties deem it necessary or advisable (on a date or dates to be 
determined by the Original Parties), the Advisory Board , in consultation with 
DOT and a professional Illinois licensed engineer mutually acceptable to the 

Parties, shall submit written recommendations to the Parties for appropriate 
maintenance, repair, reconstruction or replacement of the Project. 
The Administrative Party shall call at least one meeting of the Advisory Board 
annually for the purpose of establishing and considering the recommendations 

provided for in subparagraph 5.2.3 and such other matters as the Administrative 
Party shall deem appropriate. Meetings may also be called by not less than two 
(2) other Advisory Board-members. Notice of meetings of the Advisory Board 
shall be in writing (personal delivery, facsimile transmission or US mail) given 
not less than five (5) nor more than thirty (30) days prior to the date of the 
meeting; provided, however, that notice of a meeting held for the purpose of 
discussing a bona fide emergency may be given upon twenty-four (24) hours 
notice. The agenda for the meeting shall accompany every notice. 
Notwithstanding the foregoing, attendance of an Advisory Board mernher at any 
meeting shall constitute a waiver of notice of such meeting, except where a 
member attends a meeting for the expressed purpose of objecting to the 
transaction of any business because the meeting is not lawfully called or 

convened. The meetings of the Advisory Board shall be subject to the 
requirements of the Open Meetings Act of the State of Illinois. 

5.3 The Administrative Party shall act as an escrowee for the Parties with respect to receiving 

deposits for the design and construction of the Project and any later reconstruction, replacement or 
repair of any portion of the Project, subject to fund accounting by the Park District. A representative of 
the Park, specifically Kenneth Kutska, and a representative of the School, specifically Dr. Gary Catalani, 
shall agree in advance to the final design of the Project and approval of contracts and change orders, and 
otherwise subject to applicable law; provided, however, that approvals shall not be unreasonably 

withheld or delayed, and that no changes to the design or construction may be required by either Party 
which might adversely effect the structural integrity of the Project or funding for the Project. The monies 
deposited by each Party and each Non-Party Contributor shall be drawn upon according to submittal of 
payout requests by the contractor(s) responsible for the initial construction of the Project. Each payout 
request shall be sent by the Administrative Party to the other Parties, accompanied by appropriate 
contractor’s, subcontractor’s and material supplier’s sworn statements and mechanic’s lien waivers. Upon 
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review and approval of each payout request by the Parties, which review and approval shall not be 

unreasonably withheld or delayed, the Administrative Party shall then direct IDOT to pay the appropriate 
payee. The Parties acknowledge that a) IDOT will actually pay the appropriate payee, b) twenty percent 

(20%) of each payout shall be billed by DOT to the Administrative Party and eighty percent (80%) shall 
be paid by Federal Highway Administration funds (“FHWA Funds”) until FHWA Funds are exhausted, 

and c) after FHWA Funds are exhausted, IDOT will bill the Administrative Party for one hundred percent 
(100%) of all payout requests. If any Party’s unreasonable withholding or delay of a payout request 
results in the imposition of any interest or other charges from the payee to whom the payout funds are 

owed, the withholding or delaying Party shall be responsible for those charges. It is contemplated that 
Park will facilitate payment for all Project costs otherwise reimbursable from grant funding, will seek 
funding from the granting agencies for those payments, and that School shall not be liable to Park if any 
grant funding is not finally paid out from the applicable granting agency(ies). Except as provided in 

Paragraph 9.4, below, interest earned on funds deposited in the fund account maintained by the Park shall 
remain in the fund account and shall be used only for the purpose of the design and construction of the 
Project and the maintenance, repair, reconstnrction or replacement of the Project, and if the Parties agree 
in writing, for payment of actual, reasonable and necessary out of pocket costs and expenses incurred by 
the Administrative Party. 

5.4 If approved in advance by the Parties, any maintenance or repair of the Project may be 

performed by any of the Parties with its own personnel or through a subcontractor, and in such event the 
Party performing such maintenance or repair shall be reimbursed for the actual costs of such maintenance 

or repair incurred by such Party. Payment to the Party performing such repair shall be made by the 
Administrative Party out of the fund account established pursuant to Paragraph 5.3, above, following the 
same procedure outlined in that paragraph, except that if the repairs are performed by the Party’s own 
personnel, a reasonably detailed invoice shall be submitted in lieu of the contractor’s sworn statement and 

supporting lien waivers. 
6. RIGHTS AND RESPONSIBILITIES 

6.1. The Park shall contribute funds in accordance with Paragraph 4, above and for the short 

and long term maintenance of the Project, shall contribute the use of Park-owned lands for the site of the 

Project, and 
6.1.1 The Park, in cooperation and consultation with the other Parties, reserves the 

right to review and approve all Project design, and all engineering, construction, 
maintenance, and restoration contracts for the Project. 

The Park shall be responsible for continued maintenance of the portion of the 
Project on property owned by the Park, and of the fencing located on Railroad 

6.1.2 
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6.1.3 

6.1.4 

property north of the Railroad right of way, but the costs, if first approved by the 
Parties, of such maintenance shall be Shared Costs. 

The Park shall not place or permit to be placed any permanent baniers on or 

across Project paths or the Overpass Structure precluding the use thereof by 
pedestrians, hikers or bicyclists. Temporary barriers may be placed in 

connection with maintenance, repair or reconstruction or in the event of a bona 

fide safety emergency. 
The Park shall execute a reciprocal easement agreement with the School 
substantially in the form of the reciprocal easement agreement attached to and 
incorporated by reference in this Agreement as Exhibit D-1, granting to School, 
its successors, successors-in-title and its and their employees, agents and invitees, 
a non-exclusive easement across the Park Overpass Property and fifteen (15) feet 
of adjacent land on either side thereof, as may be applicable, appurtenant to the 
School Overpass Property, for passage and use for the purpose of ingress and 
egress to and from the School Overpass Property and for the purpose of 
construction, maintenance, repair and reconstruction of the Project in accordance 
with the provisions of this Agreement, In addition, after completion of 
construction of the Project, the Park shall accept a quit claim deed from the 
School, substantially in the form of the deed attached hereto and incorporated by 
reference in this Agreement as Exhibit D-2, conveying the Manchester Access 
Property from the School to the Park, and the Park shall pay one half of the cost 
charged by CEMCON, Ltd. to create a legal description of the Manchester 
Access Property and a survey thereof. Further, the Park shall execute an access 
easement agreement with the School, substantially in the form of the access 

easement agreement attached to and incorporated by reference in this Agreement 
as Exhibit D-3, whereby the School, its successors-in-title and its employees, 

agents and invitees are granted a non-exclusive access easement, across the 
Cooley Access Easement Property, appurtenant to the School Overpass Property, 
for the purpose of access to the Oveipass Structure from the Cooley Ave right of 
way. The Park shall also execute the form of Temporary Construction Access 

and Equipment and Materials Storage License in the form of Exhibit D-4 
attached to and incorporated by reference in this Agreement, for the purposes of 

obtaining a license to use a portion of the School’s property for construction of 
the Project. None of the easements described in this Paragraph 6.1.4 shall 
impinge on or affect the School’s parking lot behind Monroe Middle School or 
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the School's driveway in front of Monroe Middle School; provided that the 

Tempomy Construction Access and Equipment and Materials Storage License 

shall temporarily affect such driveway, as therein described. 
The Park shall provide the Project engineer and other Project consultants with 

such access to Park owned properties as may be necessary to perform Project 
engineering and design work and shall promptly upon request provide the Project 
engineer and other Project consultants with such surveys, reports, studies or other 

information in Park's possession or under its control as may be relevant to the 

Project. 
The Park shall carry out its other obligations as provided in this Agreement, 

including acting as the initial Administrative Party. 

6.1.5 

6.1.6 

6.2 The School shall contribute funds in accordance with Paragraph 4, above, and for the 
short and long term maintenance of the Project and shall contribute the use of School-owned lands for the 
site of the Project, and : 

6.2.1 The School, in cooperation and consultation with the other Parties, reserves the 
right to review and approve all Project design, and all engineering, construction, 
maintenance and restoration contracts for the Projeot. 
The School shall be responsible for continued maintenance of the portion of the 
Project on property owned by the School, but the costs, if first approved by the 
Parties, of such maintenance shall be Shared Costs. 
The School shall not place or permit to be placed any permanent barriers on or 
across Project paths or the Overpass Structure precluding the use thereof by 
pedestrians, hikers or bicyclists. Temporary barriers may be placed in 
connection with maintenance, repair or reconstruction or in the event of a hona 
fide safety emergency. 
The School shall execute a reciprocal easement agreement with the Park , 
substantially in the form of the reciprocal easement agreement attached to and 
incorporated by reference in this Agreement as Exhibit D-I, granting to Park, its 
successors, successors-in-title and its employees, agents and invitees, a non- 
exolusive easement, across the School Overpass Property and fifteen (15) feet to 

the east thereof, appurtenant to the Park Overpass Property, for passage and use 

for the purpose of ingress and egress to and from the Park Overpass Property and 

for the purpose of construction, maintenance, repair and reconstruction of the 
Project in accordance with the provisions of this Agreement. In addition, after 
completion of construction of the Project, the School shall execute a quit claim 

6.2.2 

6.2.3 

6.2.4 
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deed to the Park, substantially in the form of the deed attached to and 

incorporated by reference in this Agreement as Exhibit D-2, conveying the 
Manchester Access Property to the Park, and the School shall pay one half of the 

cost charged by CEMCON, Ltd. to create a legal description of the Manchester 
Access Property and a survey thereof. Further, the School shall execute an 

access easement agreement with the Park, substantially in the form of the access 
easement agreement attached to and incorporated by reference in this Agreement 
as Exhibit D-3, whereby the School, its successors-in-title and its employees, 
agents and invitees are granted a non-exclusive access easement, across the 
Cooley Access Easement Property, appurtenant to the School Overpass Property, 
for the purpose of access to the Overpass Structure from the Cooley Right of 
Way. The School shall also execute the form of Temporary Construction Access 
and Equipment and Materials Storage License in the form of Exhibit D-4 
attached to and incorporated by reference in this Agreement, for the purposes of 
granting to the Park a license to use a portion of the School’s property for 
construction of the Project. None of the easements or licenses described in this 

Paragraph 6.2.4 shall impinge on or affect the School’s parking lot behind 
Monroe Middle School or the School’s driveway in front of Monroe Middle 
School; provided that the Temporary Construction Access and Equipment and 
Materials Storage License shall temporarily affect such driveway, as therein 
described. 

6.2.5 The School acknowledges that the Park has previously entered into an 
intergovernmental agreement with the Forest Preserve of DuPage County 
(“Forest Preserve”) for funding of land acquisition as provided by the Forest 
Preserve. Pursuant to the terms of the intergovernmental agreement, the School 
will comply with the Forest Preserve’s planning review rights within the Lincoln 
Marsh areas. 

The School shall provide the Project engineer and other Project consultants and 
the Administrative Party with such access to School owned properties as may be 
necessary to perform Project engineering and design work and shall promptly 

upon request provide the Project engineer and other Project consultants with such 
surveys, reports and other information in the School’s possession or under its 
control as may be relevant to the Project. 

The School shall carry out its other obligations as provided in this Agreement, 

- 

6.2.6 

6.2.7 
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6.2.8 The School will advise its students and their parents of the existence and safe and 

proper use of the Overpass Structure. In addition, when misbehavior on the 

Overpass Structure by any student is reported to the School, the School shall 
discipline such misbehaving student in accordance with its usual procedures 

concerning misbehavior occurring to or from school. 

6.3 The Parties shall comply with the laws, rules, regulations and requirements of all federal, 

state, county, municipal and other applicable governmental authorities, now in effect, or which may 
hereafter be in effect, that are applicable to the construction, maintenance and operation of the Project and 
to the performance of this Agreement, with the most stringent standards governing. 

7. LIABILITIES/INDEMhTFICATION/lNSURANCE 
7.1 It is acknowledged by the Parties that the Non-Party Contributors have neither exercised 

nor assumed and will not be required to exercise or assume any jurisdiction, direction or responsibility for 
the Project, its design, constmction, maintenance, operation or any other aspect thereof, other than to 
contribute funds and/or perform such other functions or take such other actions as specifically agreed by 
such Non-Party Contributor in a separate written instrument. Accordingly, in the event a lawsuit or 
administrative proceeding is brought against any one or more of the Parties in connection with the 
Project, and a Non-Party Contributor is joined in such lawsuit or proceeding for any reason 0 t h  than its 
failure to perform its obligations under any such separate instrument to which it is a party, fhe Parties 
shall cooperate with the Non-Contributing Party in seeking its dismissal from such lawsuit or proceeding 
and use their reasonable best efforts to recover any financial damage incurred by the Non-Party 
Contributor from the party or parties or their attorneys wrongfully joining said Non-Party Contributor to 
the lawsuit or proceedings. 

7.2 It is achowledged by the Parties that the Administrative Party does not assume any 
liability by virtue of its acting as the Administrative Party. The other Parties shall indemnify, hold 

harmless and defend the Administrative Party, the members of its governing board, its offtcers, 
employees and agents, against and from any all such liability except to the extent such liability is 
determined by a court of competent jurisdiction to result from the Administrative Party's gross negligence 
or willful misconduct in the performance of its duties as the Administrative Party in accordance with this 
Agreement. 

7.3 Except as othemise provided below, the Parties shall share equally any and all liabilities, 
costs and expenses incurred, including without limitation fees of the attorneys retained by the 

Administrative Party in connection with any and all claims, demands and causes of action for injury to or 
death of any person, or any loss of or damage to property, arising out of, related directly or indirectly to, 
or in connection with the initial constmction of the Project or the maintenance, repair, reconstmction a d  

operation of the Project. Each Party shall be jointly and equally responsible (that is, each Party shall be 
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tifly percent (50%) responsible) for the payment of any and all liabilities, costs and expenses incurred in 
connection with any and all claims, demands and causes of action for injury to or death of any person, or 
any loss of or damage to property, arising out of, related directly or indirectly to, or in connection with a) 
the construction, maintenance, repair, reconstruction and operation of any portion of the Project 
(excluding the fencing north of the Railroad right of way), subject to the Park's indemnification 
obligations described in Exhibit D-4 attached hereto, and b) the indemnification by Park and School of 

the Railroad under the terms of the Railroad Agreement; provided, however, that each Party shall 

continue to be solely responsible for the payment of any and all liabilities, costs and expenses incurred in 
connection with any and all claims, demands and causes of action for injury to or death of any person, or 
any loss of or damage to property arising out of any condition on real property owned by either Party 
which does not arise out of, or relate directly or indirectly to, the maintenance, repair, reconstruction or 
operation of any portion of the Project. Each Party shall be solely responsible for the payment of any and 
all liabilities, costs and expenses (other than the Shared Costs) incurred in connection with claims made 
against such Party other than for personal injury or property damage as provided herein, such as claims 
disputing a Party's authority to participate in or to expend funds in connection with the Project, and the 
other Parties shall have no liability therefor by way of contribution or otherwise. 

7.4 The Park shall indemnify, hold harmless, and defend each other Party, the members of 
its governing board, and its officers, employees, and agents from and against all liabilities, claims, 
demands, causes of action, costs and expenses (including without limitation legal fees and costs, k, 
reasonable attorneys' and paralegal fees and costs and court costs) arising out of or related to any injury to 
or death of any person or any loss of or damage to property resulting from the Park's performance of its 
obligations under this Agreement, or arising out of, related to or resulting from Park's breach of its 
obligations under this Agreement. The Park shall not be obligated or responsible to indemnify, hold 
harmless or defend any other Party or any third party from or against any liability, claims, demands, and 
causes of action arising out of or related to any injury to or death of any person, or loss of or damage to 
property, to the extent same result from or arise out of the negligent or wrongful acts or omissions of such 

other Party or third party or its agents or employees. 

The School shall indemnify, hold harmless, and defend each other Party, the members of 
its governing board, and its officers, employees, and agents from and against all liabilities, claims, 
damages, causes of action, costs and expenses (including without limitation legal fees and costs, k. 
reasonable attorneys' and paralegal fees and costs and court costs) arising out of or related to any injury to 
or death of any person or any loss of or damage to property resulting from the School's performance of its 

obligations under this Agreement, or arising out of, related to or resulting from School's breach of its 
obligations under this Agreement. The School shall not be obligated or responsible to indemnify, hold 
harmless or defend any other Pa@ or any third party from or against any liability, claims, demands, and 

7.5 
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