
CONFIDENTIAL 
waiver, license, qualification or formal exemption from, nor any filing. declaration. qualification or 

registration with, any Governmental Authority or any other Person is required in connection w i th  

the execution, delivery or performance"by Buyer of each of this Agreement and the Master 

Agreement. 

(h) Except as has been disclosed lo Seller and set forth on Schedules 6.1, 
6.2 and 6.3, Buyer is the own'er of all right. title and interest in and to the Gas Transportation 

Contracts and Gas Supply Contracts. free and clear of all Liens, and no person or entityhas any 

claim to use of any portion of the Gas Transportation Contracts or Gas Suppay Contracts during 
the Term. Except as set forth on Schedule 6.1, each of the Gas Transportation Contracts is in 
full force and effect and is valid. binding and enforceable in accordance with the terms thereof. 

with no material default, anticipated or threatened default or failure of performance or 

observance of any obligations or conditions contained therein. and no notice of default or no 

notice of intention to tern3inate any Gas Transportation Contracts and Gas Supply Contracts has 
been provided. 

Gas Supply Contracts (including any exhibits and schedules constituting pari thereof) and 

amendments thereto, waivers relating thereto and other agreements that may affect the terms 

thereof during the Term. Seller has relied upon the information regarding the Gas 

Transportation Contracts and the Gas Supply Contracts set forth on Schedules 6.1,6.2 and 6.3. 
The information provided in Schedules 6.1,6.2 and 6.3 is true and correct 

. .  

(i) Seller has not received copies of &he Gas Transportation Contracts and 

(j) 
in all material respects. 

8.2 m r .  Seller represents and warrants as follows: 

(a) 

(b) 

Seller n a corporation duly organized, validly existing and in good 

Seller has all requisite corporate power and authority to own its respective 

standing under the laws of the Stale of Delaware. 

properties and assets and to canyon its respective businesses as currently conducted and a s  

proposed to be conducted as of the date of this Agreement 

Seller has all requisite corporate power and authority Lo execute. deliver 

and perform its obligations under this Agreement and the Master Agreement 

Each of this Agreement and the Master Agreement has been duly 

authorized. executed and delivered by Seller and constitutes a legal. valid and binding obligation 

of Seller enforceable against if in accordance with its terms, except as such enforceability may 

be limited by applicable bankruptcy, insolvency. fraudutent transfer, reorganization. moratorium 

or other faws from time to time in effect relating to creditors' rights generally and by general 

equity principles. 

(c) 

(d) 
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(e) The execution and delivery by Seller of each of this Agreement and the 

Master Agreement. and of all other agreements and instruments to be executed and delivered 

by Seller pursuant to this Agreement and the Master Agreement. do not, as of the Effective 

Date. and performance and compliance with the terms and provisions of each of this Agreement 

and the Master Agreement, shall not. as of the Effective Date, (i) violate any material provision of 

any law, statute. rule or regulation, order, writ, judgment, injunction, decree, governmental 

permit. determination or award having applicability to Seller or any of its properties or assets, (ii) 
conflict with or result in a breach or violation of or constitute a default under any provision of the 

charter documents, bylaws or other comparable documents of Seller, or (iii) require any consent. 

approval or notice under or result in a violation or breach of or constitute (with or without due 

notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or 
acceleration) under any note, bond, mortgage. license. contract, agreement or loan or credit 

agreement lo which Seller is a party or by which Seller or any of its properties'or assets may be 
bound or affected. 

(9 There is no action or proceeding pending or, to !he knowledge of Seller, 

contemplated or threatened against or affecting Seller or its properties or assets before or by 

any Governmental Authority hat  relates to or chatlenges the legality, validity or enforceability of 
this Agreement and the Master Agreement or the ability or obligation of Seller to perform fully on 

2 timely basis any obligation that it has or shall have under this Agreement and the Master 

Agreement. 

in& contracts with and satisfying credit and other requirements of Interstate Piperines in 

connection with Capacity Releases. no authorization. consent, approval, waiver, license, 

qualification or formal exemption from, nor any filing, declaration, qualification of registration 

with, any Governmental Authority or any other Person is required in connection with the 

execu!ion. delivery or performance by Seller of this Agreement and the Master Agreement. 

8.3 

3uyer hereby agrees not to take any action that would or might cause Seller to be regulated as a 
public utility subjecf to the Illinois Commerce Commission's jurisdiction as a result of this 
Agreement. 

(9) Except for processes in the ordinary course of business such as entering 

Covenant. Other than its actions in executing and performing under this Agreement. 

ARTICLE 9. BILLING AND PAYMENT 

C.1 tnvoices. On the tenth day of each Month (or the next succeeding Business Day if !he 

tenth day is not a Business Day) following a Month during the Term, Seller shall provide Buyer 

with a written statement. with detailed supporting documentation, setting forth amounts due 

hereunder with respect to Gas sales under this Agreement during the preceding Month, and 
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other charges due Seller or credits due Buyer under this Agreement. If actual quantities of Gas 
sold under this Agreement during the preceding Month cannot be determined, billing and 

payment shall be based on Schedul68 quantities. subject lo reconciIiation as soon as actual 

quantities are known. Detailed supporting documentation shall inctude quantity of Gas delivered 

at each receipt point with supporting Interstate Pipeline documentation if necessary, to support 

Seller's receipt of Gas from' Buyer. Gas Price assessed by Seller and the associated quantity of 
Gas and copies of invoices from suppliers under the Gas Supply Contracts. 

9.2 

due by the twentieth day of the Month, otherwise Buyer shall remit all other amounts due by the 
twentyfifth day of the Month in which the statement and detailed supporting docurnentalion were 
received, or ifthe applicable payment due day is not a Business Day, the next Business Day. If 
presentation by SeNer of the written statement is delayed until after the tenth day of the Month, 

the due date for Buyefs'payment shall be extended for a like period, unlessthe delay in 

rendering such statement was due to Buyer's failure to provide information reasonably 

necessary for the preparation of such statement Paymen! of all funds shall be made by wire 

transfer. in U.S. funds, on a same day basis or by automated clearinghouse (ACH) to the 

account designated in Section 17.1. 

9.3 

hereunder. or if any adjustments are made under this Agreement, including but not limited to. 

adjustments 2s a result of the conclusion of any audits or as a result of the resolution of a billing 

dispute, interest on the unpaid portion shafl accrue at the Interest Rate. 

9.4 Susoension. If Buyer fails to make timely payment and such failure is not remedied 

within'five (5) Susiness Days afier Seller gives Buyer writien notice of such failure. Seller, in 

addition to any other remedy it may have, may suspend further sate and delivery of Gas untiJ 

such amount. including interest, is paid; provided, that if Buyer, in good faith. shall dispute the 

amount of any such billing or part thereof and shall pay to Seller such amounts as Buyer 

concedes to be correct, Seller shall continue lo sell and deliver Gas as provided hereunder. 

Seller shall promptly investigate any such disputed amount and submit an adjusted bill, if 

necessary, l o  Buyer. Buyer shall remit any amount due plus interest within thirty (30) days after 

Buyer's receipt of an adjusted bill from Seller. Alternatively. Seller shall remit to Buyer any 

necessary refund plus interest within thiw (30) days after determination of such overpayment. 

9.5 Audit Riohts. Buyer or Seller or any third party representative thereof shall have !he right. 

upon reasonable notice and at reasonable times, to examine the books anb records of the other 
Party with respect to this Agreement and the Master Agreement to the extent reasonably 

necessary to venfy the accuracy of any billing statement, payment or computation made under 
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this Agreement# for a period exlending until a final. non-appealable order is issued in the 

reconciiiation proceeding initiated by the Illinois Commerce Commission under Section 9-220 of 

the Illinois Public Utilities Act pertaining to the transactions that are reflected in such books and 
records. The books and records of the Parties shall be maintained in accordance with Section 

'19.9. 
9.6 

same Month pursuant to this Agreement and the Master Agreement, then such amount with 

respect lo each Party may be aggregated and the Parties may discharge their obligations to pay 

through netting. in which case me Petty. ii any. owing the greater aggregate amount may pay to 

the other Party the difference betwseen the amounts owed. 

ARTICLE 10. CONTROL. POSSESSION, RISK OF LOSS AND TITLE 
10.1 Seller's Risk of Loss. Except as otherwise provided in the Master Agreement. as 

between the Parties, S e t h  shall be deemed to be in exclusive control and possession of all Gas 
!o be delivered under this Agreement prior to its delivery to Buyer at the Delivery Point(s), and 

Seller shall bear the risk of loss and be responsible for any damage or injury caused by such 

Gas prior to its delivery to Buyer at the Delivery Point(s), SeUer shall indemnify Buyer and hold 
Buyer harmless from all liability and expense on a m m t  of any and all damages, claims or 

actiops. including injury to and death of persons, arising with respect to such Gas prior to its 
delivery to Buyer at the Delivery Point(s). 

i0.2 Buver's Risk of Loss. Except as otherw's8 provided in Ihe Master Agreement, as 

between the Parties, Buyer shall be deemed to be in exclusive control and possession of all Gas 
to be delivered under this Agreement after its delivery to Buyer at the Delivery Point(s), and 

Buyer shall bear the risk of ioss and be responsible for any damage or injury caused by such 
Gas after its delivery to Buyer at the Delivery Point@). Buyer shall indemnify Seller and hold 

Seller harmless from all liabiiity and expense on account of any and all damages, d a h s  or 

actions. including injury to and death of persons, arising with respect to such Gas after its 
delivery to Buyer at the Delivery Point@). 

10.3 Transfer of Trtle. Title to all Gas sold and purchased under this Agreement shall pass 

from Seller to Buyer at the Delivery Point applicable to the sale and purchase of such Gas. 

90.4 Seller's Warrantv of Title. Seller warrants title to ail Gas sold and all Gas delivered under 
this Agreement, free and clear of all liens. encumbrances. production burdens and other zdverje 

claims whatsoever. Seller shall indemnify. defend and hold Buyer harmless from any and all 

S U h .  actions. debts. accounts, damages. costs. losses, and expenses arising from or out of 

liens, encumbrances, production burdens and other adverse claims of any or all perrons to said 

Gas or to royalties. license fees or charges thereon that are applicable t3 said Gas at 6r prior 10 
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its delivery to Buyer at the Deliveiy Point(s). Buyer, in addition to all other available remedies. 

may refuse to accept all Gas failing to meet the foregoing title requirements. 

10.5 Buver's Warrantv of Title. 'With respect to the Gas sold by Buyer to Seller pursuant to 

Section 2.11, Buyerwarrants title to all Gas sold and all Gas delivered under this Agreement, 

free and clear of all liens. encumbrances, production burdens and other adverse claims 

whatsoever. Buyer shall indemnify, defend and hold Seller harmless from any and all suits, 

actions, debts, accounts, damages. costs, losses, and expenses arising from or out of liens, 

encumbrances. production burdens and other adverse claims of any or ail persons to said Gas 

orto royalties, license fees or charges thereon that are applicable to said Gas at or prior to its 

delivery to Seller at the Delivery Point(s). Seller, in addition to all other available remedies, may 
refuse to accept all Gas failing to meet the foregoing title requirements. 

ARTICLE 11. DEFAULTS AND REMEDIES 

11.1 

Sections 2.1 in accordance with the terms of this Agreement on any Day and such failure is not 

excused by Farce Majeure or by non-performance or curtailment by Buyer of supply under the 

Transaction Agreements, Seller shall pay to Buyer an amount equal to the Replacement Price 

Differential multiplied by SelIer's'Deficiency Quantity. As to Seller's default. the 'Replacement 

Price Differential" means the positive difference, if any, obtained by subtracting the Gas Price 
from the cost to Buyer in an incremental arms-length purchase from a third party per MMBtu at 

the Delivery Point(s) to replace Seller's Deficiency Quantity for such Day plus all scheduling. 

nomination, unauthorized overrun and balancing penalties incurred by Buyer as a result of 
Seller's failure. 'Sellel's Deficiency Quantity" means the (the quantities of Gas specified in 

Section 21) minus (the quantities of Gas Scheduled and delivered by Seller) on any Day. 

Additionally. if. on any Day, the quantityof Gas delivered by Seller is in excess of the quantities 

of Gas specified in Sedion 2.1 and causes Buyer to incur any scheduling, nomination, 

unauthorized overrun and balancing penalties, Seller shall pay to Buyer an amount equal to 

such penalties. 

11.2 Seller's Cover. To the extent Buyer fails to Schedule the quantities specified in Section 

2.1 or to receive such quantities in accordance with the terms of this Agreement on any Day and 

such failure is not excused by Force Majeure. Buyer shall pay to Seller an amount equal to the 

Replacement Price Differentia! multiplied by Buyer's Deficiency Quantity. As to Brryer's default, 

the %ep\acement Price Differential" means the positive difference, if any, obtained by 

subtracting the price obfained by Seller in an inwemenkt. ems-length safe(s) to a third party of 

a quantity equal to Buyer's Deficiency Quantity for such Day, from the applicable Gas Price for 

such quantities. plus all scheduling, nomination. unauthorized ovemn and balancing penalties 
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incurred by Seller as a result of Buyer's failure. 'Buyer's Deficiency Quantity' means (the 

quantities of Gas that Buyer is required to purchase in S e c ~ n  2.1) minus (the quantity of Gzs 
Scheduled and taken by Buyer) on any Day. Additionally. if, on any Day, the quantity of Gas 
received by Buyer is in excess of the quantities of Gas specified in Section 2.1 and causes 

Seller to incur any scheduling. nomination, unauthorized ovemn and balancing penalties. Buyer 

shall pay to Setler an amount equal to such penalties. 

11.3 Notice of Default. Each Party's authorized representative shall notify the 0th- Party's 

authorized representative (which notification may be by telephone, provided it is confirmed in 

writing within two (2) Business Days) as soon as possible each day if the Party will not be able to 

fully perform under this Agreement at any time. In the event of Sellets non-performance under 

this Agreement, in addition to any other remedies available to Buyer, 0uyer shall have the right. 

but not the obligation. to nominate, schedule and operate !he Gas Supply Contracts and to recall 
the Gas Transpofiation Contracts without regard to Seller's request. and to require Seiler. via 

notice to Seller's authorized representative (which notification may be by telephone, provided it 

is confirmed in writing Within two (2) Business Days) to use. schedule and nominate under any 

Gas Supply Contract or Gas Transportation Contract to serve Buyer and mitigzte Seller's non- 

performance under this Agreement. In the event of BuyeZs non-performance of its delivery 

obligation under the Transaction Agreements. Seller shall have the right to reduce its obligation 

io deliver the quantities in Section 2.1 by the quantity of such delivery failure. 

11.4 

punuant to Section 14.1. In addition. if for any reason (excluding Force Majeure) on more than 

two (2) Days during any Winter Period, but in no event more than six (6) Days during the Winter 

Periods during ?he Term. Seller's Deficiency Quantity under tnis Agreement and the Gas 

Purchase and Agency Agreement dated September 16.1999, by and between North Shore Gas 

Company and Enron North America Cop. is greater than 45,000 MMBlu on any Day, Buyer shall 

be entised to terminate this Agreement and any then currently effective Transaction Agreements 

upon ten (10) Days written notice to Seller. In such event. Buyer shall have no obligation to pay 

the Termination Payment. 

ARTICLE 12. FORCE MAJEURE 

. .. 

Termination. This Agreement may be terminated prior to the conclusion of the Term 

12.1 

payments due under this Agreement. in the event either Party (the "Affected P a w )  is rendered 

unable. wholly or in part. by Force Majeure to perform any or all of its obligations under this 

Agreement, and not due to the fault or negligence of the Affected Party or failure of the Affected 

Party to take actions within its control, upon the Affected Party's giving notice and fun particulars 

of such Force Majeure to the other Party as soon as reasonably possible (such notice may be 

Effect of Force Maieure. Except with regard fo Buyer's or Seller's obligations to make 
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oral or by telephone provided it is confiked in writing within two (2) Business Days), the 

obligations the Affected Party is  unable to perform due to the Force Majeure shall be suspended 

during the continuance of such inability, provided that neither Party's obligations shall be 

suspended for any reason or reasons of Force Majeure for an aggregate period of greater than 
sixty (60) Days during any twelve (12) Month period. The Affected Party's oMigations shall be 

suspended only for such time as. and only to the extent that. they are affected by such Force 

Majeure, and are not susceptible of cure or replacement as hereinafter provided. The cause of 

the Force Majeure shall as far as possible be remedied with all reasonable diligence and 

deliver. or Buyer to receive. quantities of Gas at points other than the Delivery Point(s). Further, 

Seller shall not be excused from its obligations under this Agreement for reason of Force 
Majeure unless all the Gas Transportation Contracts and Gas Suppiy Contracts are then being 

used to deliver to Buyeiihe quantities of Gas specified In Sections 2.1. 

12.2 

lockouts. or other industrial disturbances, epidemics. landslides, lightning. earthquakes, fires, 

storms, floods, washcuis. inabililyof any Party to obtain necessary materials, supplies (other 

than Gas), ovpemits due to existing or future rules, orders, laws of governmental authorities 

(both Federal and state). civil disturbances. explosions, sabotage, breakage or accident to 

machineryor lines of pipe, freezing of fines of pipe, and any similar causes, that could not 

reasonably have been anticipated as of the Effective Date. that are notwithin the control of the 
Party claiming suspension and that by the exercise of due diligence such Party is unable to 

overcome. It is expressly agreed by the Parties that neither (i) Buyer's inability economicaljy t o  

use or resell Gas after it is purchased under this Agreement, nor (ii) Seller's loss of supptfor 

ability to self Gas to a market at a more advantageous price, nor (5) depletion of Seller's 

reserves shall constitute an event of Force Majeure. 

12.3 

Force Majeure occurring with respect to the facilities or service of a Patty's third party 

transporters delivering or receiving Gas at a Delivery Point, but shall not indude curtailment or 
intemption of either firm or interruptible service by such third-party transporter, unless such 

curtailment or interruption was B result of an event of Force Majeure. 

72.4 

shall be entirety within the discretion of the Parly having the diiticulty. and that the aSove 

requirement Of the use of diligence and dispatch in restoring normal operational conditions shaII 
not require the settlement of strikes or lockouts. 

dispatch: provided. that no provision of this Agreement shall be interpreted to require Seller to . ,  

, .  

Force Maieure Defined. The term "Force Majeure" shall mean acts of God, strikes, 

Third-Pam TransDorter;. The term "Force Majeure' also shall include any event of 

tabor Disoutes. It is understood and agreed that the settlement of strikes cf lockouts 
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ARTICLE 13. ARBITRATION 

Disputes fo be Arbitrated. Any and all claims. demands. causes  of action, disputes, 13.1 

controversies. and other matters in question arising out of or relating to this Agreement. any of 

its provisions, or the relationship between the  Parties created by this Agreement, whether 

sounding in contract. tort or otherwise. whether provided by statute or the common law, for 
damages or any  other relief (all of which are referred to herein as "Disputes"). shall be resolved 
by binding arbitration pursuant to the Federal Arbitration Act The arbitration may be initiated by 

either Party by providing to the othei a written notice of arbitration specifying the Disputes to be 
arbttrated. If a Party refuses to honor its obligations to arbitrate, the other Party may seek to 

compel arbitration in either federal or state court. The arbitration proceeding shall be conducted 

in a neutral location mutually agreed upon by the Parties. Within thirty (30) days of the notice 

initiating the arbitration procedure. each Party shall designate an arbitrator, who need not be 

impartial. If a Party fails to designate an arbitrator, the other Party may have an arbitrator 

appointed by applying to the senior active United States District Judge for the district in which 
the arbitration is taking place. The two arbitrators shall select a third arbitrator. If !he two 
arbi'ntors chosen by the Parties fail to agree upon the third arbltrator. both or either of the 

Parties may apply to the senbr active United States District Judge for the district in which the 
zrbitration is to take place for the appointment of a third arbitrator. The third arbitrator shall t ake  
an oath of neutrality. 

13.2 Arbitration Procedures. The three arbitrators shall make all of their decisions by majority 

vote. The enforcement of this Agreement to arbitrate. the validity. construction. and 
interpretation of this Agreement 10 arbitrate. and all procedural aspects of the proceeding 

pursuant to this Agreement to arbitrate, including, without limitation. the issues subject to 
arbitration, the scope of the arbitrable issues, allegations of "fraud in the inducement" to enter 
into this entire Agreement or to arbitrate, allegations of waiver. delay or defenses to arbitraability. 

and  the rules governing the conduct of the arbitration, shall be governed by and construed 

pursuant to the Federal Arbitration Act. In deciding the substance of the parties' Disputes, the 
arbitrators shall apply the substantive laws of the State of Illinois (excluding Illinois choicesf-law 

principles that might call forthe application of some other State's law). The arbitration shall be 

conducted in accordance with the Commercial Arbitration Rules of the American Arbitration 

Association except a s  modified in this Agreement. I t  is contemplated that, although the 
arSitration shall be  conducted in accordance with the Commercial Arbitration Rules of the 
American Arbitration Association, the arbitration proceeding shall be self-administered by tho 

Pariies; provided. if a Party believes the process shall be enhanced if it is administered by the 
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American Arbitration Association. such Party shall have the right to catise the process to 

become administered by the American Arbitration Associatjon by appfying to the American 

Arbitration Association and, thereader, the arbitration shall be conducted pursuant to the 

administration of the American Arbitration Association. In determining the extent of discovery, 

the number and length of depositions. and all other prehearing matters, the arbitrators shall 

endeavor to the extent possible to streamline the proceedings and minimize the time and cost of 

the proceedings. There shall be no transuipt of the hearing. The final hearing shall be 

conducted within one hundred twenty (120) days of the selection of the third arbitrator. Each 
Party shall submit to the arbitrators and exchange with each other in advance of the final hearing 

their last, bes! calculation of the damages due under this Agreement The final hearing shafl not 

exceed ten (10) BusinesiDays. , .  with each Party to be granted one-half of the allocated time to 

present its case to the arbitrators. All proceedings conducted hereunder and the decision of the 

arbitrators shall be keptconfdential by the Parties. At the conclusion of the knal hearing, the 

arbitrators may allow a Party to resubmit its last, best calculation of the damages due under this 

Agreement to reflect any information. evidence or other factual material brought forth during the 

final hearing. 

13.3 Arbitration Award. The arbitraton shall be  limited to selecting either one of each Party's 
last. best damages CalCUlatiOnS. chmsing the proposal that the arbilrators find most reasonable 

and appropriate. Only damages allowed pursuant to this Agreement may be awarded. It is 

expressly agreed that the arbitrators shall have no authority to award treble, exemplary or 

punitive damages of any type under any circumstances regardless of whether such damages 

may te available under Illinois law. the Parties hereby waiving their right, if any. to recover treble. 

exemplary or punitive damages in connection with any Dispute, either in arbitration or in 

litigation, except as provided in Section ,154. The arbitraton shall rendertheir final decision 

within twenty (20) days of the completion of the final hearing fully resolving all of the Disputes 

that are the subject of the arbitration proceeding. The arbitrators' ultimate decision after fmal 

hearing shell be in writing. The arbitrators shall certify in their decision that no part of their award 

indudes any amount for treble. exemplary or punitive damases not allowed hereunder except es 

provided in Section 15.4. The arbitrates' decision shall be final and non-appealable to the 

maximum extent permitted by law. Any and all of the arbilrators' orders and decisions may be 

enforceable in, and judgment upon any award rendered in the arbitration proceeding may be 
confirmed and entered by, any federal or state court havins jurisdiction. 
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ARTICLE 14. DEFAULT AND TERMINATION OF AGREEMENT 

14.1 

to the conclusion of the Term, including. withoul limitation, pnor to the Effective Date, and at1 of 

the currentlyeffective Transaction Agreements then currently effective: 

Either Party may terminate this Agreement and the then currently effective 

Transaction Agreements if the other Party fails lo  make payment of any undisputed amounts due 

under any provision of this Agreement and currently effective Transaction Agreements. which 

failure continues for a period of five (5) Business Days after receipt of written notice of such 

nonpayment. 

Earlv Termination. The following shall be grounds for termination of this Agreement prior 

(a) 

(b) Either Party may terminate this Agreement and the then currently effective 

Transaction Agreements if any representation or warranty made by the other Parly in this 

Agreement shall prove to have been false or nisleading in any material respect when made or 

deemed to be repeated. 

Transaction Aareements if the other Party faits to comply substantially with any material 

provision of this Agreement cr any then currently effective Transaction Agreements, which 

failure continues for a period of fwe (5) Business Days after delivery of written notice of such 

noncompliance 

Transaction Agreements if the other Party shall: (i) make an assignment or any general 

arrangement for the benefit of creditors. (ii) file a pelition or othetwise commence, authorize or 
acquiesce in the commencement of a proceeding or case under any bankruptcy or sirniier law 
for the protection of creditors, or have such petition filed against it and such proceeding remains 

undisrnissed for sixty (60) deys. (iii) otherwise become bankrupt or insolvent (however 

evidenced), or (iv) be unable to pay its debts as they fall due. 

Adverse Change of the other Party (the ‘Affected Party”), may terminate this Agreement and the 

t l en  currently effective Transaction Agreements. For purposes of this section. a ’Material 

Adverse Change’ means (i) if the Affected Party or its parent corporation shall have long-term 

debt unsuppo&d by third par?. credf enhancement that is rated by Standard & Poofs 

Corporation at BB+ or below or by Moody’s at Sal or below or (ii) if the Affected Party or its 
parent corporation shall have defaulted on any debt obligations in aggregate of more than %SO 
million; provided. such Material Adverse Change shall not be considered if the Affected Party 

establishes and maintains throughout the Term hereof a Letter of Credit (naming the other Patty 
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as fhe beneficiary) ('Letter of Credit") in an amount equal to the sum (in each case rounding 

upwards for any fractional amount to the next $100.000) of [a) the Notifying Party's Termination 

Payment plus (b) if the Notirying Pa& is the Seller, the aggregate of the amounts Seller is 
entitled to receive under this Agreement for Gas Scheduled during the sixty (60) day period 

preceding the Material Adverse Change (the amount of said Letter of Credit to be adjusted 

quarterly to reflect amounts owing at that point in time. 

Buyer may terminate this Agreement and the !hen currently effective 

Buyer may terminate this Agreement and any of the then currently 

(9 
Transaction Agreements upon a breach of the Parent Guaranty. 

(9) 
effective Transaction Agreements if  any regulatory body or Governmental Authority having 

jurisdiction prohibits any of the transactions described in this Agreement or any of the currently 

effective Transaction Agreements or otherwise matgrially conditions such transactions. induding 

pursuant to Section 9-220 of the Illinois Public Utilities Act, in a form that is unacceptable in the 
sole judgment of Buyer. Buyer shall be obligated to pay Seller the Termination Payment. For 

purposes of calculating any Termination Payment required by this Section 14.1 (9). Seller shall 

be deemed to be the "terminating P a w  as such term is used in Section 14.3. 

(h) Buyer may terminate this Agreement and any of the then currently 

effective Transaction Agreements if Seller fails to take the steps necessary to become a 

replacement shipper underthe Gas Transportation Contracts, as required by Section 6.1. There 

shall be no Termination Payment associated with termination pursuant to this Section 14.1m). 

(i) Buyer may terminate this Agreement or any of the then currently effective 

Transaction Agreements in accordance with Section 11.4. There shall be no Termination 

Payment associated with termination pursuant lo this Section 14.1(i). 

Transaction Agreements if a court or agency of any Governmental Authority with jurisdiction 

determines that Sefier is subject to the jurisdiction of the Illinois Commerce Commission during 

the Term as a result of the execution, delivery or performance of this Agreement. Seller shall be 
obliga!ed to pay Buyer the Termination Paymenl. For purposes of calculating any Termination 

Payment required by this Section 14,1(j), 8*uyer shall be deemed to be the 'terminating Party as 
such term is used in Section i4.3. 

(k) Either Party may terminate this Agreement and any then currently 
effective Transaction Agreements if the Gas Purchase and Agency Agreement dated September 

16, 7999, by and between North Shore Gas Company and Enron North America Corp. is 

terminated for any reason. The Party causing the default under such terminated contract +fill be 

responsible for paying the Termination Payment under this Agreement 

0) Seller may terminate this Agreement and the then currently effective 
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14.2 Remedies for Breach. 

(a) A Parly that may and desires to terminate the Agreement or any of the 
then currently effective Transaction Agreements pursuant to Section 14.1 shall give written 

notice of its intention to terminate. specifying the grounds therefor to the other Party and the 

effective date of Such termination (the "?emination Date"), which Termination Date shall be 

effective no earlier than &e thirtieth (301h) day following the receipt of said notice, whereupon 

(unless during such thirty (30) day period such grounds for termination shall have been cured) 

the terminating Party shall be excused and relieved of all obligations and liabilities under this 

Agreement or any  of the currently effective Transaction Agreements and except for those 
tiabilities incurred before the efiective date of termination or as a result of the termination. 

Notwithstanding the foredoing. termination pursuant to Section 14.10 shall be effective on the 

tenth (10th) day following the receipt of said notice. 

Each Party shall use every reasonable effort to mitigate any damages 

resulting from a breach andlor termination of this Agreement or any of the then currently 

effective Transaction Agreements. Provided, however, that Seller's responsibility to mitigate 

damages shall be reduced to the extent that such mitigation requires use of the Gas Supply 

Contracts and Gas Transportation Contracts pursuant to this Agreement, and such use is 

unavailable pursuant to Section 14.2(c). 

rights with rsspect 10 the Gas supply Contracts and Gas Transportation Contracts shall 

immediately terminate and the Released Capacity shall be recailed as soon a s  possible 

pursuant to 18 C.F.R. Part 284. 

(d) In the went that tnis Agreement is terminated by either Party pursuant to 
the provisions of Section 14.1 as the result of the acts or omissions of the other Party. the non- 

terminating Party shall be obligated. except as otherwise provided in Section 74.1, to pay the 

Termination Payment to the terminating Party. . 

14.3 Termination Payment. 'Termination Payment. shall mean the aggregate of Gains, 

Losses, and Costs 25 determined under this Agreement. The Gains, Losses and Costs shalt be 
calculated in good faith by the terminating Party as such Gains, Losses and Costs result from 

tha termination of this Agreement and any currently effective Transaction Agreements. The 

Gains, Losses and Costs shall be determined by comparing the value of the remaining Term 

and amount of Gas and transportation capacity that would have been provided under this 

Agreement had it not been terminated to the equivalent quantities and relevant market prices for 

the remaining T e n  for this Agreement, either quoted by a bona fide Wd-party offer or which 

are reasonably expected to be available in the market under replacement agreements for this 

(b) 

(c) Upon terminatior. of this Agreement, Seller's, agency. authority or other 
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Agreement individually. To ascertain the market prices of a replacement contract, the 

terminating Party may consider. among other valuations. any or all of the settfement prices of 
NYMEX Gas futures contracts. quotations from leading dealers in energy swap contracts and 

other bona fide third-party offers. ail adjusted for the length of the remaining Term and 

differences in transportation. A Party shall no5 be required to enter into a replacement 

transaction to determine a Termination Payment. If the terminating Party's aggregate Losses 

and Costs exceed its aggregale Gains, the net amount shall be the Termination Payment if the 
terminating Party's aggregate Gains exceed its aggregate Losses and Costs, if any, resulting 

from the termination of this Agreement and any currently effective Transaction Agreements. the 
Termination Payment shall be zero. 

14.4 Windina Uo. At the end of the T e n  or earlier termination thereof (a) Seller immediately 

shall cease to be Buyer's agent for the Gas Supply Contracts and Gas Transportetion Contracts 

and replacement shipper for the Released Capacity, and (b) any amounts due and owing either 

Party under this Agreement and the Master Agreement shall be paid pursuant to Ute te'rms of 

such agreement and any corrections or adjustments to payments previously made shall be 

determined and any refunds due to either Pa% shall be mzde at !he earliest possible time and 
in any event no later than thirty (30) days. In addition. upon conclusion of the Term. Seller shall 

cooperate in the transfer of records to Buyer or its designee in order to facilitate proper transfer 
of Seller's functions under this Agreement to Buyer or its designee, provided that such 

cooperation shall give rise lo no rights that shall survive the termination of this Agreement. 

15.1 

hold harmless Selle: and its Affiliates and each of their respective Representatives from and 

against any claim, fiability. loss. cost, damage or expense (including, without limitation, 

reasonable attorneys' fees, charges and disbursements) made against such indemnified party 

by third parties arising out of, or resulting from or in any way related to the breach of or failure to 

perform or satis& any of the representations. warranties or covenants made by Buyer in this 

Agreement or the Master Agreement. 

15.2 

hold harmless Buyer and its Affiliates and each of their respective Representatives from and 

against any daim. liability. loss, cost. damage or expense (including. without limitation, 

reesonable attorneys' fees. charges and disbursements) made against such indemnified party 
by third parties arising out of, resulting from or in anyway related to the breach of or failure to 

perform or satisfy any of the representations. warranties or covenants made by Seller in this 

Agreement or the Master.Agreement. 

ARTICLE 15. INDEMNIFlCATION 
Indemnification Oblioations of Buver. Subject to Section 15.4, Buyer shall indemnify and 

Indemnification Obliaations of Seller. Subject to Section 15.4, Seller shall indemnify and 

2a 



r . .  

CONFIDENTIAL 
15.3 

shall have the right to assume, at its sole cost and expense. the defense of any such claim or 
action with counsel designated by the indemnifying party and reasonably salisfaclory to the 
indemnified party. No indemnified patly shall settle any claim or action wilh respect to which i t  

has sought or intends to seek indemnification pursuant to this Article 15 withoul the prior writ ten 

consent of the indemnifying party, which consent shalt not be unreasonably withheld. 

15.4 No consequential Oamases; Neither Party shall be liable lo the other Party or its 

Affiliates for consequential, incidental. indirect, punitive or special damages (collectively, 

‘Consequential Oamages”) resulting from any cause whatsoever. including without limitation, 

any loss of profits. sales or goodwill, or any other claim whether arising in conbzct. wananty,.tort 

(including negligence), SMct liability, indemnity or otherwise arising out of or relating to this 

Agreement, and each Party hereby releases the other Party from m y  liability for all such losses 

and damages. No fallure by either Party to this Agreernenl to fulfill any condition hereof shall 

constitute a failure of essential purpose entitling any party to seek Consequential Damages. 

Notwithstanding the foregoing, if, as a consequence of Seller’s gross negligence or willful failure 

to  perform its obligations pursuant to this Agreement, Buyer‘s customers file an action for and 

obtain a final judgment for Consequential Damages against Buyer in a court of competent 

jurisdiction (after any and all appeals thereof shall have been exhausted), Seller shall indemnify 

3uyer for the amount of such Consequential Damages; provided, however. that Sellets liability 

herein shall be limited l o  Buyer‘s liability to its customers as set forth in Buyer’s tariffs as such 

tanfb may be amended from time to time. Seller shall receive notice of the pendency of any 

such action and shall hEVe the right to participate in and defend against such action and to 

prosecute any appeals the:eof d Seller‘s sole expense. 

15.5 

indefinitely. 

Third Pam Claims. With.respect to claims made by third p a r k .  the indemnifying party 

w. The provisions of this Article 15 shall survive De termination of this Agreement 

ARTICLE IS.  CONFIDENTIALITY 
16.1 Confidentialitv: Public Statements. Except as provided in Section 16.2. each Party 

agrees that, during the Term. it shall hold in strict confidence and shall not without the prior 
written consent of the other P a 3  disclose to any Person (a) any Confidential Information with 
respect to the other Party (and its Affiliates) or (b) the terms and conditions and other infomation 

contained in any Transaction Agreement. The Parties shall consul? with each other and, subject 

to Section 16.2. no Party shall issue any public announcement or statement with respectto the 

existence of this Agreement or the Master Agreement. or any transzction contemplated hereby 
or thereby without the consent of the other Party. 
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16.2 

applicable law. d e .  regulation or order of any Governmental Authority to disclose, file or 

othewise make public the t e n s  of this Agreement. the Master Agreement, the Parent Guaranty 
or any Confidenlial Infonation, it shall. prior to making any such disclosure, (a) notiv the other 
Parly of its determination that such disclosure is required and the basis for such determination 

and (b) in the case Of any disclosure or filing with the SEC or any other Governmental Autbority, 
submit to the SEG or such other Governmental Authority, after consuitation with the other Party, 
an application for confidential treatment or similar confidentiality request and shall use 

reasonable efforts to obtain an order of the SEC for such other Governmental Authority) granting 

the broadest confidential treatment that may be obtained with respect ta such Transaction 

Agreement. or such OtherConfidential Information (as the case may be). I f  either Party intends 

to make. or receives an order from any Governmental Authority requiring it to make any filing of 

this Agreement or the Master Agreement with any Governmental Authority, said Party shall firs! 

notify the other Pam. In the event either Party intends to make or is required to make such 

filings. said Party shall request that such Governmental Authority grant trade secret protection to 

portions of such agreements and associated descriptions thereof: however, neither Party can 

guarantee that such Governmental Authority shall grant such protection. Neither Party shall be 
responsible for damage or harm suffered by the other Party resulting from the determination of 

any Governmental Authority to disclose information in its possession concerning any 

Transaction Agreements. 

i 6.3 Non-Disclosure bv Representative%. Notwithstanding the foregoing. each Party may 
disclase Confidential Information to officers, directors. employees and representatives of such 
Parly or its Aftifiztes. except for any Affiliate engaged in retail marketing of Gas (collectively. 

‘Representatives”); provided, that each Representative who receives any such information shall 
be informed of the confidential nature of such information and shall be directed to treat such 

Confidential Information in accordance with the f e n s  of this Article 16. Buyer 2nd Seller shall 

be responsible for any breach of this Article 16 by any of their Representatives a n d  each agrees, 

at its sole expense. to take ail reasonable measures (including but not limited to cour t  
proceedings) to restrain its Representatives from prohibited or unauthorized disclosure or use of 

Confidential Information. 

16.4 lniunctive Relief. The Parties agree that in the event of any breach by either Party or its 

respective Representatives of any ofthe provisions of this Article 16, money damages would be 

inadequate and that the non-breaching Party would have no adequate remedy a t  law. 

Accordingly, notwithstanding anything to the contrary contained in this Agreement. the Parties 

agree that they shall have the right. in addition to any right to seek damages. to pursue an action 

Actions Prior to Disclosure. In the event either P a w  determines that it is required by 
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or actions for spcific performance, injunction and/or other equitable reliei in order to enforce or 
prevent any vidation (whether anticipatory. continuing OF future) of the provisions of this Article 

16. 

ARTICLE 17. NOTICES 

17.1 Except as otherwise provided in this Agreement. all notices and communications 

required or permitted under the terns of this Agreement may be given orally followed in writing, 

and shall be given by registered or certified mail, return receipt requested. telex. facsimile. air 

courier guaranteeing overnight delivery or personal delivery on a Business Day. to the 

addresses Set forth below. All such notices and communications shall be deemed to have been 

duly given: at the time delivered by hand and received by the other Party, if personally delivered: 

four (4) days afkr being sent by certified mail, return receipt requested. if rnailedwhen 

answered back. if telexed; when receipt acknowledged. if sent by facsirniie: and on the next 

Business Day if timely dgiivered to en air courier guaranteeing overnight delivery. 

. .  

NOTICE TO SELLER: 

Enron North America Corp. 
P.O. Box 4428 
Houston. Texes 772104428 
Attn: Documen; 2nd Deal Cleanng Desk 
Facsimile No. 713-646-4816 

1400 Smith Street 
Houston, Texzs 77002 

or 

PAYMENTS TO SELLER: 

Wire Transfer io: 
Enron North America Cop. 
ABA Routing 111000012 
Bank of Arnerice Account No. 3750494099 

INVOICES TO SELLER: 

Enron North America Corp. 
P.O. Box 4428 
Houston, Texas 772104428 
Attn: Contract Settlement 

NOTICE TO BUYER: 

The Peoples Gas Light and Coke Company 
130 East Randolph Drive 
Gas Supply Administration 
22nd Floor 
Chicago, Illinois 60601 
Attn: Manager. Gas Supply Administration 
Facsimile No. 312-240-421 1 

PAYMENTS TO BUYER 

Wire Transfer to: 
The Peoples Gas tight and Coke Company 
Hams Trust & Savings Bank. Chicago, Illinois 
AEA #0710 00288 
Acct # 375 360 5 

INVOICES TO BUYER: 

The Peoples Gas Light and Coke Company 
130 East Randolph Drive 
Gas Supply Administration 
22nd Floor 
Chicago, Illinois 60601 
Attn: Manager, Gas Supply Administration 
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OTHER BILLING AND ACCOUNTING MAlTERS 
TO SELLER: TO BUYER: 

Enron North America Corp. 
P.O. Box4428 
Houston. Texas 772104428 
Attn: Contract Settlement 
Fasimile No. 71 3-646-8420 

The Peoples Gas Light and Coke Company 
130 East Randolph Drive 
Gas Supply Administration 
22nd Floor 
Chicago, Illinois 60601 
Attn: Manager, Gas Supply Administration 

ARTICLE 16, TAXES 
18.1 

under this Agreement includes full reimbursement for. and Seller is liable for and shall pay. or 

cause to be paid, or reimburse Buyer if Buyer has paid. all Taxes applicable to the Gas sold 

hereunder upstream of the Delivery Point(s). In the event Buyer is required to remit such Tax. 

the amount thereof shall be deducted from any sums due Seller hereunder, and Seller shall 

indemnify, defend and hold Buyer harmless from any liability for such Taxes. The price does not 

incfude reimbursement for, and the Buyer is liable for and shall pay, cause lo be paid, or 
reimburse Seller if Seller has paid, all Taxes applicable to the Gas soid hereunder incurred at or 

downstream of the Deliveiy Point(s). and Buyer shall indemnify. defend and hold Seller hamless 

from any liability for such Taxes. Any Taxes that Buyer would have otherwise paid but for these 

Transactions shall continue lo be paid by Buyer. 

$8.2 Comeration. Both Parties shan use reasonable efforts to administer this Agreement and 

implement the provisions in accordance with their intent to minimize Taxes. Upon request. a 
Party shall provide a certificate of exemption or other reasonably satisfactory evidence of 

exemption from any Tax and each Party agrees to cooperate with the other Party in obtaining 

any such exemption. 

m. Except to the extent provided otherwise in the Master Agreemenf the price paid 

ARTICLE IS. MISCELLANEOUS 
19.1 

t5e Parent Guaraniy. togetherwith all exhibits and schedules attached hereto and thereto, 
constilute the entire agreement behveen the Parties pertaining to the subjecl matter hereof and 
thereof and supersede all prior agreements, understandings, negotiations arid discussions, 

wbe!her oral or written, of the Parties. Except as specifically provided in an Agreement, no 

zmendment. waiver. consent, modification or termination of any provision of such Agreement 

shall be effective unless signed by both Parties. 

Entire Aoreement: Modifications in Writinq. This Agreement. the Master Agreement and 
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19.2 Bindincl Effect: Assignment. This Agreement. including without limitation each 

indemnification, shall inure to and bind the permitted successors and assigns of the Parties: 

provided, neither Party shall transfer this Agreement without the prior written approval of the 

other Party. which may be withheld entirely at the sole discretion of such Party, provided further, 

e.mer Party may transfer its interest to any parent or affiliate by assignment. merger or otherwise 

without the prior approvai,of the other Pa?. but no such transfer shall operate to relieve the 

transferor Pzsy of 1:s obligations hereunder. Any Party's transfer in violation of this Section 19.2 

shaB be void. 

19.3 
which counterpart. when so executed and delivered, shall be deemed to be a n  original and all of 

which counterparts, taken together, shall constitute but one and the same agreement. 

19.4 GOVERNING IAW. THIS AGREEMENT AND THE RIGHTS AND DUTIES O F  THE PARTIES 

ARISING OUT Of THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED. ENFORCED, 
AND PERFORMED IN ACCOXDANCE WITH THE LAWS OF THE STATE OF ILLINOIS. WITHOUT 

REGARD TO PiilNClPLES OF CONFLICTS OF LAW. 

Execution in Counteroarts. This Agreement may be executed in counterparts. each of . 

19.5 Severability. The invalidity of one or more provisions contained in Ihis Agreement or the 

Master Agreement shall not affect the validityaf the remaining portions of the this Agreement or 
the Master Agreement so long as for both Parties the material purposes of this Agreement or the 

Master Agreement taken as a whole can be delemined and effectuated. In ne event that any 

or 211 of this Agreement Or the Master Apernent is held to be invalid or unenforceable, the 

Parties agree to negotiate in good faith to reach an equitable agreement on such portion that is 

Agreement or the Master Agreement is for any reason held to be invafid or unenforceable in any 

respect. and if the Parties fail to agree on a replacement provision. then such obligation shall be 
construed to apply to the fullest extent permitted by law but in no event beyond t h e  scope and 
timi's of those original indemnity and hold harmiess obligations determined to be invalid or 

unenforceable. 

19.6 

herein are for convenience and reference purposes only and shall in no way affect the meaning 

this Agreement are hereby incorporated for all purposes. 

19.7 Effect of Waiver or Consent. No waive: or consent by either Party, express or implied. of 
any one or more defaults by the other Party in the performance of any of the provisions of this 

Agreement shall operate or be construed as a waiver or consent of any other default or defaults 

whether of a like kind or different nature. Failure by a Party to complain of any act of the other 
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Party or to declare the other Party in default with respect to this Agreement. irrespeclive of how 
long that failure continues, does not constitute a waiver by that Party of its rights with respect to 

that default. 

19.8 Exdusion of Third Par& Riqhts. The provisions of this Agreement shall not impart rights 

enforceable by any person. firm or organization not a Party or not bound as a Party, or not a per. 
mitted successof or assignee of a Party bound to this Agreement. 

19.9 Books and Records. Except as specified in Section 9.5. Seflerand Buyer each shall 

retain its books and records related lo the Transaction Agreements during the Term of this 

Agreement and for a period of three (3) yeas from the end of the Term or earher termination 

thereof; provided, however, that neither Seller nor Buyer shall be required to retam any tapes 
used to record conversations between the Parties relaied to this Agreement or the Master 

Agreement lor a period of more than six (6) months from the date of such conversations. 

19.10 No ImDlied Warranties. Each Party hereby disclaims, and the other Party herebywaives. 

any implied representations. covenants, warranties and agreements. except those expressly set 

forth in this Agreement or the Master Agreement. 

19.1 1 Limitation of Remedies, Liabilitv and Damages and Mitioation. THE PARTIES DO HERE3Y 

CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVIStON 

FOk WHICH AN EXPiiESS REMEDY OR MEASURE OF DAMAGES IS HEREIN PROVIDED. SUCH 
EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY 
HEREUNDER. THE OBLIGOR'S LlABlLlM SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION 

AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITYARE WAIVED. IF NO REMEDY 
OR MEASURE OF DAMAGES IS EXPRESSLY HEREiN PROVIDED. THE OBLIGOR'S LlABlLlTy 
SHALL BE LlMlTED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTUAL DAMAGES 
SHAU BE THE SOLE AND EXCLUSIVE REMEDY HEREUNDER AND ALL OTHER REMEDIES OR 
DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN PROVIDED, 
NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL. INCIDENTAL, PUNITIVE. EXEMPLARY 
OR INDIRECT DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTlON DAMAGES, IN 

TORT. CONTRACT. UNDER ANY INDEMNITY PROVISION OR OTHERWISE. IT IS THE INTENT OF 
THE PARTES THAT THE LlMlTATlONS HEREIN IMPOSED ON REMEDlES AN0 THE MEASURE Of 
DAMAGES 9E WfTHOUT REGARD TO THECAUSE OR CAUSES RELATED THERETO, INCLUDING. 
WITHOUT LIMITATION, THE NEGLJGENCE OF ANY PARTY. WHETHER SUCH NEGLIGENCE BE 
SOLE. JOlNT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO THE EXTENT ANY DAMAGES 
REOWRED TO BE PAID HEREUNDER ARE LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE 
DAMAGES ARC DIFFICULT OR IMPOSSIBLE TO DETERMINE OTHERWfSE OBTAINING AN 
ADEQUATE REMEDY 1s INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A 
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REASONABLE APPROXIMATION OF THE HARM OR LOSS. BUYER &CKNOWLEDGES THAT IT HAS 

ENTERED INTO THIS AGREEMENT AN3 1s CONTRACTING FOR THE GOODS TO BE SUPPLIED BY 

SELLER EASED SOLELY UPON THE EXPRESS REPRESENTATIONS AND WARRANTIES HEREIN 
SET FORTH AND SUBJECT TO SUCH REPRESENTATIONS AND WARRANTIES. ACCEPTS SUCH 

GOODS 'AS-IS' AND "WITH ALL FAULTS.' SELLER EXPRESSLY NEGATES ANY OTHER 

REPRESENTATION OR WARRANN. WRITTEN OR ORAL, EXPRESS OR IMPLIED. INCLUDING. 

WITHOUT LIMITATION. ANY REPRESENTATION OR WARRANTY WITH RESPECT TO 

CONFORMITY TO MODELS OR SAMPLES, MERCtiANTABILIM. OR FITNESS FOR ANY 

PARTICULAR PURPOSE. The Parties acknowledge the duty to mitigate damages hereunder. In 
this connection. the Parties recognize that the ability to effectuate arrangements for the sale or 

purchase of Gas is conditioned upon the volatility of Gas markets, the creditworlhiness and 

reliability of potential customers. the complexity and size of the portfolios of contrack managed 

by each Party and the need to conduct market business in an orderly manner. Therefore, the 
Parties agree that (i) ifteen (15) Business Days is a commercially reasonable period to purchase 

or sell Gas in respect of a Seller's or Buyer's Deficiency Default and (ii) thirty (30) Business Days 
after the end of the Month in which the early termination date pursuant to Section 14.1 occurs is 

2 commercially reasonable period after the establishment of any such earIy termination date to 

determine the Termination Payment; provided, notwithstanding the foregoing, i f  Gas quantities 

made the basis of a Seller's or Buyer's Deficiency Default or a Party's determination of the 

Termination Payment are in excess of 20,000 MMBtu/Gas Day. the Parties recognize thala 

longer period may ordinarily be required to effectuate cover or determine the Termination 

Payment in an orderly manner so as not to adversely affect the Gas market. Each Party may 

utilize its discretion, with commercially reasonable foresight. to adjust the timing and staggen'ng 

of the purchases or sales of Gas volumes in its efforts to mifigate damages. No claim that a 
Party failed to mitigate damages shall be grounded solely on the basis of counter Gas market 

movement. 

19.12 Pregaration. This Agreement was negotiated and prepared by both Parties with advice 

of counsel to the extent deemed necessary by each Party. and was not prepared by any Party io 
the exclusion of the other, and, accordingly. should not be construed against either Party by 

reason of its preparation. 
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1N WITNESS WHEREOF, !he Perties have entered into this Agretmeot. afeclive as af 
the date first abwe WrKten. 

The Peoples Gas Light and 
Coke Company 

Enrun North America Cop. 

I 
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EhXOR CORP. 

Guarantv 

This Guaranty (the ”Guzranry”), dated as of September -, 1999, is made a112 entered into by 
EhXON CORP., an Oregon’eorporation (‘‘Guaranior’’). 

W J T K E  S S E’T H: 

QXEREPS, THE PEOPLES GAS LIGHT AND COKE COMPAIUY, an Illinois corporation 
(“Peoples”), and NORTH SHORE GAS C O M P A ? ,  an Illinois coForatioa (“North Short Gas”). (cach 
of Peoples Gas and North Shore Gas KC indi%jdually referred IO as a “Counterparry” 2nd collectively as 
the ”Countqmies’? are each contemplating entering into with ENRON NORTH AmRIC.4 CORP. 
(“ENS), a wholly owned direct subsidiary of Guarantor, a Gas Purchase and Agency Ageemmi and a 
Master Firm Purchzse’Sale Agreement of even date herewirh, copies of which are atrached hereto as 
Exhibit A (such Gas Purchase and .4gency Agreements and Master Finn PurchaseiSale Agreements, as 
the same may from time to time be modified, amended and supplemented, including all Schedules, 
.Annexes, Confirmions and Transactions. shall be refened to herein as the “Conrrac!s’?; end 

WHEREAS. Guarantor will directly or indirectly benefit from the transactions io be mtmd into 
betwecn ENA md Counterparty; 

NOW THEREFORE, in consideration of each Counterparty enterins into the Contracts. 
Gua-antor hereby covenants and qrees  as follows: 

I. GU.ARAXTY. Subject to the provisions hereof, (a) Guzrantor hereby irrevocably and 
*mcondirionally gcarantees the timely paqmenr when due of any and eill amounts payable by ENA IO 
Counrupames (thc “Obligations”) under the Contracts, including, bur not limited to, any sums owed 
mder indemiq agreements in the Contracts and (b) to the extent that ENA shaII fail lo pay any 
Obligations Guamtor shall promptly pay :o Comtcrpany the amount due, including, withour 
duplicatior, intuest on any such amount. This Guaranty shall constitute a guuancee ofpa>menr and not 
ofcolIecdon. Thc liability of Guarantor under the Guaranty shall be subject to ;he following: 

(a) Guzmtor’s liability hereunder shall be 2nd is specifically limited to payments expressly 
r e q ~ d  :a be made under the Coarracts (even if such payments are deemed to be damages) and, 
excep to the extent spccifically providcd in the conhacts, in no event shall Guarantor be subject 
hercun6e: to conscquennal, exemplary, equitable; loss of profirs, punitive, ton. or any other 
damages. costs. or attorney’s fees. 

(b) The zggregzre tmwn! covered by this Guaranty shall not exceed U.S. 525,000,600. 

2. DEM.OmS .W?) NOTICE. If ENA fails or refuscs to pay any Obligations, Comterpany 
shail nolify ENA in writing of the manner in which ENA h a  failed to ?ay and demand fmt peyment be 
m d e  by ENA. If ENA’s failure or refusal to pay contin&cs €or a period of fifteen (15) &ys after Lhe date 
of Countcrpmy‘s notice to EX.4, and Countcrparty has elected IO exercise its rights unds  this Guarmty, 
Counterpaq shali make a demand upon Guarantor (hereinafter referred to as a “ P z p e n r  Demand”). A 
Paqmmt Demand shall be in writing and shall reasonably and briefly specify in what manner and what 



. 

amount ENA has failcd to pay and an explanation of why such p a p e m  is due, uith a qxcific saiement 
t'mt Counrerpany is czlling upon Gueranror to pay under this Guaranty. A Payment h a n d  satisbing 
&e foregoing requirements shall be required with respect IO Obligations before Guarentor is required to 
pay such Obligations hercunder and shall be deemed sufficient notice to Guaranzor tha i t  must pay the 
Obligations. A single writfen Payment Demand shall be effective as to any specific default during the 
continuance Of such default, until EhA or Guarantor has cured such default, and ajditiond wrinen 
demands concerning such default shall not be required until such default is curcd. 

3. REPRESEhTATlOXS AND W'ARRkh'l'IES. Guarantor represcats and warants that: 

(a)  it is a corporation duly organized and validly exisring under the laws of the State of 
Oregon znd has the corporate power and au:hority to execute. deliver and carry out the terms and 
provisions of rhe Guaranty; 

@) AO authorization, approval, conscnt or order of. or registration or filing with, any 
courf or other governmental body having j?lrisdiction over Guarantor is required on the parf of 
G u a m o t  for the execution and delivery of this Guaranty; and 

(C) this Guaranty, when executed and delivered. will constitute .a vz!id and legally 
binding zgrecmcnt of Guarantor, except as the enforceability of this Guznnty may be. limiied by 
the effect of any applicable banhptcy, insolvency, reorganization. moratorium or similar laws 
affecting creditors' rights generally and by general principles of equity. 

4. SETOFFS AkJ COUNTERCLAIMS. Guarantor reserves to itself all rights, setoffs, 
counterclaims and other defenses to which ENA is or may be entitled to arising from or out of the 
Contracts, except for defenses arising out of the banknrptcy, insolvency. dissolution or liquidation of 
EXA. 

5. -4MENDMEP.T OF GUARANTY. No :em or provision of this Guaranty sha!l be amended, 
modified, altered, wived or supplemented except in 2 witing signed by Guarantor md  Cotinteqxmies. 

6. WdLFRS. To the fullest extent permitted by law, Guaraator hereby wzives notice of 
zcceptance of rhk Guaranty; diligence, prcsentment end demand conccning the liabilities of Guarantor, 
except as expressly hereinabove set forth; protest, notice of protest, acceleration and dishozor; filing of 
claims with a c o w  in the event of insolvency or bankruptcy of EN% and any right to reyirc that any 
action or proceeding be brought rgainsl M A  or any other person, or except as expressly set fonh in 
Scction 2 hereof. to require that Counterparry seck enforcement of any performance against EXA or any 
other pason, prior to any action against Guarantor under the terms hcrcol and, except 2s expressly 
provided in Seaion 4 hercof, any defense, benefi! or other circumstance hat  may be dc%*ed from or 
affaded by law which limit the liability of or exoncrate guarantors and suretia, or which conflict with 
thc tcrm~ of this Guaranty. 

Except as to applicable statutes OF limitation, rio delzy of Countcrpany in [he exercise of, or 
failure to exercise, any rights hercundtr shall operate as a waiver of such nghn, e waiver of any orhtr 
rights or a refease of G u m t o r  from any obligations hereunder. 

This Guaranty shall rcmain in full force and efiecr 0: shall be rcinrtaad. as the case nay be. if at 
a y  time any p a p m t  guaranteed hereuqder. in whole o i  in pan, is rescinded or must o*mise be 
m m e d  Come;pa;r). upon the insol\*er.cy, b h p t c y  or reorganizetion of EI\'A or othexise, ell as 
though such pajment had nor been made. 
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Guaranior consents to the renewal, tompmmisc, extension, accderation or oiner changes in the 
time ofpayment of or other changes in the I ~ S  of rhc Obli_eations, or any pan thereof or any changes or 
modifications to the terms of the Contracts. 

Guammr may nor reminate this Guaranty UnIess and until the C o n m t s  have rmninated with no 
liability ouutanding in ENA or Guarantor. 

7. NOTICE. Any Payment Demand notice, request, instrunion, correspondence or other 
document to be given herekder by,any parry io anorher fierein coHcctively called "Nonce"') shall be in 
writinp and delivered personally, nailed by cenificd mail, poslage prepaid 2nd r e m  xceipl requesred, 
sent by Federal Express or other courier gmantceing ovemighht deliseq, or by relegm- or telecopicr, as 
f0l)OWs: 

To Countmparries: The Peoplcs Gas Light and Coke Company 
Nonh Shore Gas Company 
130 East Randolph 

,Chicago. Illinois 60601 
Am: Treasurer 
Fax No.: 13 12) 240-4348 

To Guarantor: Enron cop. 
1400 Srnilh Street 
Houston, Texas 77002 
Attri: Vice President. Finance 

and Treasurer 
Fix No.: (713) 646-3422 

.4 copy of any notice sent to Guxranrorpursuant hereto must elso be sent to the above address to: Enron 
N o d  America Corp., (i) Anenrion: Corporate Secretary, Fax No. (iI3) 653-2534, and (ii) Attention: 
.&sismt Genml Counsel. Finance.Transactions Group, Fax No. (713) 646-3490. 

Notice giwn by personal dclivety or mail shall be cffective upon actual recelpr or refusal of 
receipt. Notice given by relegram or telecopicr shall be effective upon transmission if confirmed in 
Vvritisrg by the U'ansrnitthg telecopicr and received during the recipient's normal business hours,, and shall 
5 c  deemed effeaive BS of the begirding of the recipient's next business day if nor received during ;he 
rccipicnt's normal business hours. All Notices by telegram or telecopicr shall be contimed promptly 
zfer  bansmission in writing by cmificd mail or personal delivery. Any party may change any address to 
which Sotice is to bc given IO it  by giving notice as provided above of such change of eddrcss. 

8. hRSCELLANEOUS. THIS GUARQNTY SIF4LL IN AU RESPECTS BE GOVEFU'iiD 
BY, A !  CONSTRUED J 3  ACCORDAWE WITH, ?RE LAW OF TZU2 STATE OF IYEW 
YORK. M'ITEOUT REGARD TO FRm?CXpLES OF CO?JFLZCTS OF LAWS. WITH RESPECT 
IO ANY ACTION, SLTlT OR PROCEEDINGS RELA'IWG TO THXS G U A R A "  
(=PROCE.EDDIIG"), EACH OF GUARANTOR An?, THE COUhTEEWARTIES 
IRIcE\OCABLY: (i) SUBMITS TO rn EXCLUSIVE JLWSDICTIOS OF THE 
CORlRlERCWL DIVISION OF THE SLTREME COLRT, CNIX, B U X C H ,  SEW YO% 
CObiTY, S E W  YO= AVD THE LSITED STATES DISTRICT COURT IN THE SObWlERv 
DISTRICT OF NEW YORK, LOCATED IN THE BOROUGH OF MAMIATTAPI', hTzW YORK, 
Cii) AGREES THAT .l"r?' SUCH PROCEEDIh'GS SRALL BE BROUGRT EXCLCSWELY IS 
SUCH COUXTS, AND (iii) WAIVES L\Y OBJECTION \WICH IT MAY HAVE AT ANY TLME 
To THE LAYING OF VENUE OF ANY PROCEEDWG BROUGHT IN EITHER OF SUCH 
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COURTS, W M S  ANY CLAIM THAT SUCH PROCEEDINGS H.4VE BEEN BROUGHT IN 
AN ZNCONVENIEhT FORUM AND FURTHER WAIVES TH.E RIGHT TO OBJECT, W V m  
RESPECT TO SUCH PROCEEDlh'CS, THAT EITHER OF SUCH COURTS DOES ROT HAVE 
JUFUSDICTIOX OVER SUCH PARTY. Tlis Guaranty shall be binding upon Guarantor. its 
succ~1sors and assigns and inure to the benefit of and be enforceable by each Counterparty, iu respective 
successors and assigns; provided, however. that Guarantor shalI not ass ip  its rights or obligations under 
this Guaranty. in whole or in pan, without the prior written consent of the Counrcrpanies, which conscnt 
shall not be unreasonably withheld, and any attempted assignment mi&out such comcni shall be void and 
of no effect. This Guaranty embodies the entire agreement and understanding between Gua~antw and the 
Counterparties and supersedes all prior agreements and understandings relating to the subjm matter 
hereof. The headings in this Guaranty arc for purposes of reference onIy, and shall not zffea the mcaning 
hereof. 

IN MThESS WHEREOF, the Guarantor has execured this Guaranty on the date f i t  above 
wrinen 

ENRON COW. 

By: 
Name: 
Title: 



SCHEDULE 2.9 
BAsEUJAD 'JUANTITIES AND SUMMER INCREMENTAL 

THE PEOPLES CAS LIGHT W D  COKE COMPANY 
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