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GAS PURCHASE AND AGENCY AGREEMENT 

By and Between 

THE PEOPLES GAS LIGHT AND COKE COMPANY 
("Buyer") 

And 

ENRON NORTH AMERICA CORP. 
('LSeller") 

Dated as of September 15,1999 



__._. - - - 

GAS PURCHASE AND AGENCY AGREEMENT 

This Gas Purchase and Agency Agreement (this ’Agreement“) is made and entered into 

as of this 16th day of September. 1899, to be effective as of October 1,1999, by and between 

The Peoples Gas Light and Coke Company. an Illinois corporation [“Buyer“). and Enron North 
America Cop., a Delaware corporatlon (Ydef)  

Commission and is obligzted to fulfitl certain public senrice obligations and responsibikties to 

meet its customers’ requirements; and 

WHEREAS. Buyerdesires to secure a firm supply of Gas sufficientto meeta pbriion of 
ils customers’ requirements and to have Seller ad as its agent in connection with cefiain of its 
suppfy and capacity contracts, and Seller is willing to obtain and sell to Buyer such quantities of 
Gas and provide such agency. and 

Buyer and Buyer agrees lo purchase from Seller a quant io f  Gas; 

agreements, covenants. and conditions herein contained. Seller and Buyer agree as folbws: 

WHEREAS, Buyer is a public utility subject to regulation by the Illinois Commerce 

WHEREAS. srrbjeci to the terns and conditions COn!Jined herein, Seller agrees to sell to 

NOW, THEREFORE. in consideration of the reprewJations, warranties. mutual 

ARTICLE 1. DEFINlTiONS 

Unless a different definition is expresslystated. the following terns. where used in this 

Agreement. and in ail exhibits. schedules. recitals, appendices and amendments related to this 
Agreement, shall have the following meaning: 

1. ‘AM1ia:e” means with respect to any Person, any other Person Usat directly, or indirectly 

through one or more intermediaries, controls. Is controlled by, or is under common 

control with such Person. The term ‘control” (including. with correlative meaning. the 
terms. ‘controlled by” and *under common control with”) es used with respecl to any 

Person, means the possession, directly or indirectty, of the power to direct or Cause the 

direction of the management and poliaes of such Person. whetber through the 

ownership of voting securities. by contract or othenvise. 

“Agreed Upon Procedures Letter“ means the letter developed pursuant to Section 4.3. 

-Agreernenl” means this Gas Purchase and Agency Agreement, as amended. modified 
or supplemented from time to time. 

‘Basefoad Price Adjustment” means Seller‘s entitlement to change. on any Day during 
the Winter Period. the price for up t 
Basebed Quantity from the 

2 
3. 

4. 

er Day of the 
to the - -  

_____c_I 
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5. ' 'Easeload Quantity' means a quantity of Gas that, subject to the terms and'conditions of 

this Agreement. Seller agrees to deliver and sell and Buyer agrees to receive and 

purchase each Day during the Tern and shall be as set forth in Schedule 2.1. 
%tu" means one (1) British thermal unit, which is the amount of energy required to raise 

the temperature of one 11) pound of pure waler one degree Fahrenheit (I'F) from fifty- .. 

nine degrees Fahrenheit (59T) Io sixty degrees Fahrenheit (600F) at sea level pressure. 

'Business Day' means a Day on which the majority of Federal Reserve member banks in 
Chicago. Illinois are open for business. Each such Business Day shall commence at 

7:OO a.m. C.T. and end ai590 p.m. C.5. 
"Buyef means The Peoples Gas Light and Coke Company. 

'f3uyeZs Deficiency Quantity" shall have the meaning ascribed to such term in Section 

31.2. 

'Capacity Release" means the release oftransportation or storage capacity pursuant to 
the terns and conditions of an Interstate Pipeline's effective gas tariff on file with he ,  
Federai Energy Regulatory Commission as wnfemplakd by 18 C.F.R. Part 284'or 

successor regulations. and "Released Capacity. shall refer to capacity that has been 

released pursuant to a Capacity Release. 

"C.T.' means !he prevailing timein the Central Time Zone. 
"Chicago First of Month Index" means, for any Day, the Bidweek price for Illinois via 

NGPL as first published each Month in Natural Gas Intelligence Weekly Gas Price index 
for the Monm in which such Day occurs. 

"Confidential Information" means trade secrets, patentable or non-patentable inventions 
and ideas, know-how, formulae. pmcesses, designs, sketches. plans. drawings, 

specifications, repofis. projections. plant and equipment expansion plans. lists of 

employees. customers and suppliers. monetizing techniques and strategies, commodfty 

and derivatives hedging and trading strategies and techniques. financial statements and 
other financial data. pricing information. cost and expense information, product 

development, strategic and marketing plans and all other information, data and 

experience of any kind whatsoever. whether technical, marketing or financial. regarding 

the business. facilities and operations of Buyer and its Affiliates or of SeIlerandits 

Affiliates. as the case may be. whether oral, written or electronic. "Confidential 

Information" also shall be deemed to indude all notes,;analyses. compilations. studies, 
inlerprztaiions and other documents or electronic recording that reflect Confidential 

Information furnished pursuant to the terms of this Agreement or any transaction 

contemplated hereby or thereby. The term 'Confidential Information' shall no! include 

6. 

7. 

8. 

9. 

IO. 

31. 

12. ' 

13. 
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information that a recjpient can demonstrate: (a) is or becomes generally available to the 

14. 

15. 

16. 

1 7. 

78. 

public other than as a result of discosure by the recipient: (b) was within the recipient’s 

possession prior to it being furnished by or on behalf of the other Party, provided that the 
source of such information was no1 known by the redpient to be bound by a 

confdentiality agreement with, woMer contractual. legal or fciuciary obligation of 

confidentiality to, the disclosing party or any other party with respect to such information: 

(c) becomes available to the recipient on a non-confidential basis from a source other 

than the disclosing paw or any of its Representatives, provided thal such source is not 

known by fhe recipient to be bound by a confidentialityagreement with, or other 

contractual. legal or fiduciary obligafion of confidentiatity to. the disclosing party M any 

other party with respect to such information; or (d) was independently deveioped by the 

recipient without reference to the Confidential Information, provided such independent 

development can reasonably be demonstrated by the recipient The term ‘reupient,” as 
used in this Agreement. refers to the Person receiving any item of Confidential 

Informatron and the APfliates of such Person. 

‘Costs” means, with resped to a Party, brokerage fees. ccrnrnissions and other simiiar 

transaction costs, and expenses, reasonably incurred by such Party either in terminating 

any arrangement pursuant to which it has hedged ’ts obligations under !his Agreement or 

the Master Agreement or enteitng into new arrangements that replace those agreements 

and reasonable anomeys’ fees and court costs, if any, incurred in esforcing its rights 
under thase agreemenls. 

’Daily Incremental Quantity‘ means the quantity of Gas nominated to Seller by Buyer 

pursuant to Seclion 2.7 to be purchased only for its utility obligation, whlch quantity shaU 

be no greater than the difference between (a) the total amount of firm transpodation 

available under the Gas Transporlation Contracts. and (b) Lhe sum of (i) the Baseload 

Quentity, and (ii) the Summer Incremental Quantity. 

‘Daily Price” means for each Day the Dai& Midpoint Prke per MMBtu as published in 
’Gas Daly“ for such Day undar the heading ’Daily Pnce Survey“ under the subtitle 

’Citygafes” for deliveries to Chicago-LDCs, large end-users for that “Flow Date.” or if 

such index k not published on such Day, such Dai/y Midpoint Price for the next Daysuch 

index is published foWing such Day. 
’Day‘ means a period of twenty-four (24) consecutive hours, beginning at 9:OO a.m. C.T. 
on any caienffar day and ending at 9.00 a.m. C.T. on the following calendar day. 
‘Delivery Point(s)” means any primary or secondary point righk available under the 
Released Capacity or any other point to which the Parties may agree from time 10 tme. 
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19. 

20. 
21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 
29. 

30. 

‘Effective Uaie” means October 1,1999. 

“Force Majeure” shall have the meaning ascribed to such term in Section $2.2. 
‘Gains” means, wth respect to a Party. an amount equal to the net present value of the 
economic benefil (exclusive of Costs), I f  any. to such Party resuitmg from the termination 

of its obligations under !his Agreement or the Master Agreement. determined in a 

cornmercialIy reasonable manner. 

’Gas“ means any mixfure of gaseous hydrocarbons or of gaseous hydrocarbons and 

noncombustible gases. consisting essentially of methane and meeting the quamy 
standards and spec5fEations of Buyer and all of its upstream pipeline transporters. 

‘Gas Daily‘ means the publication ‘Gas Daily”, published by Pasha Publications, Inc., or 

any successor publication therelo. 

’Gas Price” shall mean the agreed price or prices for the sale and purchase of Gas under 

this Agreement, a.s more particularly descnbed in Artide 4. 

“Gas Supply Contract” means any contract or agreement entered inlo by Buyer and a 

supplier to supply Gas to Buyer during the Term. which are listed on Schedule 62. 
“Gas Transportation Contract’ means any contract entered into by and betweeo Buyer 
and an Interstate Pipeline to transport Gas, on a firm basis, directly to Buyer during the 
Term, which are listed on Schedule 6.1. 
‘Governmental Authority” means any natlon, slate, sovereign or government, any federal, 

regional, state. local or poliUcal subdivision and any entity exercising executive, 
legislative. judicial. regulatory or administrative functions of or pertaining to government. 

including without limitation the Illinois Commerce Commission and the Federal Energy 

Regufatory Commission. 

‘Index Notice” shall have the meaning ascnied lo such term in Sedion 4.4. 

‘Interest Rate’ means the per annum rate of interest announced as the ‘Prime Rate’ 
from time to time for commercial loans by Citibank. N.A. as estabiished by the 

adminrstraflve body of such bank charged with Ihe responsibility of establishing such 
rate, as same may change from time to time; provided. the Interest Rate shall never 

exceed the maximum lawful rate permitted by applicable law. 
‘interstate Pipeline” means any natural gas company, as defined in the Natural Gas Act. 
transporting andlor storing Gas in interstate commerce and subject to the Federal Energy 

Regulatory Commission’s jurisdichon. 
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32. 

33. 

34. 
35. 

36. 
37. 

30. 

39. 
40. 

41. 

42. 

. .  

'Losses' means, wth resped to a Pam, an amount equal to the net present value of the 

economic toss texdusive of Costs), if any. to such Party resulting from the terminalion of 

rts obligations with respect lo this Agreement or the Master Agreement. determined in a 

mmmerciatly reasonable manner. 

'Master Agreement" means the Master Firm PurchaselSale Agreement. dated as of the 
dale hereof. between Buyer and Seller. as amended. modified or supplemenled from 
time to time. 

'Material Adverse Change- shall have the meaning ascnbed to such term in Section 

$4.1 (e}. 
'MMBtu' means one million (?.OOO,OOO) Btus. 
'Month' means a period of time beginnhg at 9:OO a.m. C.T. on the first day of any 

calendar month and ending at 900 a.m. C.T. on the first day of the following calendar 

month. 
'Natural" means Natural Gas Pipeline Company of America. 

'Northern Border Dehvery Point(s)" means the points of interconnection between Buyet's 

facilities and Northern Border Pipeline Company's faciliks designated as Manhattan. 

Manhatian South. Northern Border Pipeline Company's interconnection wlth ANR 

Pipeline Company's facilities and in-path secondary receipt and delivery points available 

to Buyer. 
'Parent Guaranty" means !he guaranty in the form of Exhibit A, attached hereto and 
made a part hereof, relating to Seller's obligations pursuant to this Agreement, the 

Master Agreement and the Tmsactlon Agreements, dated as of the date hereof, 

executed by Enron Corp., an Oregon corpcration, in favor of Buyer and North Shore Gas 
Company, contemporaneousfy with the execution of thfs Agreement 

'Parties" shall refer lo Buyer and Seller. colledive~y. 

'Partf shall refer to Buyer or Seller, as the context in which the term is used requires. 

*Person' means an individual* corporation, partnership, joint venture. limited liability 
company, tNSt, university, Unincorporsted organization. or a government or any agency 
or political subdivision thereof. 
'Representatives" shall have the meaning ascribed to such term in Section 16.3. 

5 
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43. . ‘Sch&uling* or ‘Schedule.” when used in reference to Seller, means to make Gas available. _ _  

44. 

45. 

46. 

47. 

48. 

49. 

50. 

51. 
52. 
53. 

54. 

or cause Gas to be made available. at the Delivery Point@) for deiivery to or for Me emunt  
of Buyer. including making ail necessary and timety Interstate Pipeline nornmations. When 

used in reference to Bvyer, *SWule” or ‘Scheduling’ means to make or cause ta be made 
available at the Delivery Point@) transportahon or other Gas take-away capacity suflicient 

to peni t  3uyer or its designee to receive the quantities so Scheduled by Selhr for delivery 

at such Delivery Point@). 

“SEC‘ means the United States Secunties and Exchange Commission or any successor 
fsderal agency that may regulate the issuance and sale of securities. 

“Seilef means Enmn North America COT. 

‘Seller’s Deficien& Quantity’ shall have the meaning asuibed to such term in Section 

11.1. 

‘Summer Incremental Quantiiy. means a quantity of Gas equal to a quantity from- 

MMBtu per Day as determined by Seller pursuant to Section 2.7 but in no event shall the 
total quantity of Summer incremental Quantity for the Summer Period exceed 30,$00,000 
MMBtu. 
‘Summer Period” means the consecutive period beginning at 9:OU a.m. C.T. on A d 1  

and ending at 9.00 a.m. C.T. on December 1. 

’Taxes” means any or all ad uatomn. properly. occupation, severancs. production. 

extraction. first use. conservation, Btu 01 energy, gathering, pipeline, utility, gross 
receipts, gas or oil revenue, gas or oil import, privilege. sales, use. consumption. excise, 

lease, transaction. snd other or new taxes, govemmenlal charges. licenses. fees, 

permitt and assessments, or increases therein. but ofherwise excluding taxes based on 
net income or net worth. 
‘Term’ shall have the meaning ascribed to such tern in Article 3. 
‘Termmatlon Date” shall have the meaning ascnied to such term in Section 14.2. 

Termination Payment‘ shall have the meaning ascribed Lo such tern in Seetion 14.3. 

“Transaction Agreement“ shall have the meaning ascribed to such term in the Master 
Agreement. 

Wnter  Period‘ means !he consecutive period beginning at 9.00 a m. C.T. on December 

1 and ending at 9.00 a.m. C.T. on April 1. 

MBtu pet Day lo 
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2.1 Contract Quantity. Subject to the terms and condilions ol this Agreement. Sefler agrees  
to deliver to Buyer to the eKtent of tha Reieased Capacity, and the capacity of any of the Gas 
Tmnsporiation Contracts for which Seller is acting as Buyer's agent, if any, and Buyer agrees to 
receive from Sellar. each Day during the Term ofthis Agreement, the sum of the fdlowing: 

ARTICLE 2. PURCHASE AND SALE OBUOATIONS 

(a) the Baseload Quantity. 

(5) 

(c) Daily Incremental Quantity. 

Summer Incremental Quantiv. on each Day during the Summer Penod: 
and 

2.2 Additional Purchases and Sales. Seller shall not be  obligated to sen to Buyer, and Buyer 
shall not be obligated to purchase from SeBer. quantlties of Gas in excess oi the quantities of 

68s specified in Section 2.1. However, Seller may sell and deliver and Buyer may purchase and 
receive such addltionalquantities of Gas at such prices as be Parties may agree upon from time 
to time. The tslms and conditions of any such sales and purchases shall be set forth in a 
Transaction Agreement pursuant to the Master Agreement. 
2.3 
purchase and receive each Day during the Term the sum of the Basebad Quanw, the Summer 
Incremental Oaantiiy, and the Daily Inwemenbl Quantity. unless otherwise agreed by the 
Parties or except as excused by Force Majeure or except for unexcused delivery failures by the 
Buyer under this Agreement and the Transaction Agreements, In which case such quantities Will 

be correspondingly reduced. 

2.4 Resales under the Gas Suoolv Contracts. Buyer shall sell to Seller and Seiler shall 
purchase from Buyer, pursuant to the MasterAgreement. all Gas that Buyer is obliga!ed or 
entitled to purcnase under the Gas Supply Contracts on Schedule 6.2. Deliveries of Gas u n d e r  
the Master Agrsement shall be made at the same poinl at which such Gas was delivered to 
Buyer under the applicable Gas Supply Contracts or at such other mutually agreeable detivery 
points at which Seller may lawfully obtain me and ownership of the Gas and to which points 
Seller, acting 8s Buyer's agent. would be able to cause delivery of such Gas. The price payable  
by Seller under such Master Agreement shall be the commodity price for the applrcable Gas  
Supply Contract as of the Effective Date and as listed on Schedule 6.2. For any Gas Supply 

Contracts entewd into subsequently to the EffecUve Date, the price payable under the Master 
Agreement shall be the price mutually agreeable to the Parties in the Transaction Agreement. 
Schedule 6.2 shall be revised from time to tme as necessary to reflect additions or deletions 
therefrom. 

Minimum Purchase and Sale Obfiaations. Seller shall deliver and sell and  Buyer shall 
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2.5 Tender Subject to the terms and conditions of this Agreement. Seller agrees Lo timely 
fender for delivery to Buyer. and Buyer agrees to receive from Seller if timely tendered, each Day 

at the DeGvery PoinUs). the quantities of Gas specified in Section 2.1. 

2.6 

Buyer sha8 Scheduie lhe quantities of Gas speclfred in Seclion 21 ~ or cause such quantities to 

be Scheduled, a t  the Delivery Point(s). on a firm basis each Day. 

2.7 
implementing this Agreement shall be as folbws. 

deadline for the nexl Day. Buyer shall nolify Seller of any mmimum quanuties that, for 
operational reasons including deliveries at Graytake. llfinots for North Shore Gas Company, 

must be dehvered at Specific Delivery Point(s). 

deadrme for the next Day. Setter shall notify Buyer of the portion of the Summer Incremental 

Quantitythat Seller shall deliver on such Dayand of the Basebad Price Adjustment. if any. 

deadline for the next Day. Buyer shall notify Sdler cf the portion of the Daily lncremsntal 

Quantity that Buyer Shall purchase for such Day. 

deadline for the next Day, Seller shall notify Buyer of the Delivery Point(s) and associated 
quantities of Gas at which the quantities of Gas specified In SecOon 2.1 shall be  delivered by 

Seller snd received by Buyer. 

2.8 

soon as reasonablypossible but no later than August 1. or more frequently# either Party 
requests a meeting. to discuss any necessaly or appropriate adjustments to the Baseload 

Quantity and the SUIm@r InGementaat Quantity. If the Parties agree to adjust either or both of 
the Baseload CluanIQ or the Summer lncremental Quantity. such adjustmen: shal  be reflected 

in a revised Schedule 2.1 or Seaion 1.47. as appropriate. 

2.9 M. All Gas delivered under this Agreement shall conform to the applicable quality 
specifications of the Interstate Pipeline. in addition to any other remedies available to Buyer, if 
M e  Gas offered for 5 a k  t0 Buyer shall at any the fail to meel the quality specifications set forth 

in the Interstate Pipdine's tariff, Buyer, or the Interstate Pipeline on EuyeZs behalf, shall have 

the right to refuse 10 a w p t  such Gas and. in that event, Buyer shall have the right not to pay for 
such Gas. Buyer shalt have no obligation to lest Seller's tendered deliveries to detwmine 

whether they meet the Interstate Pipeline's quality specifications. 

Schedulinq- Subject to the terms and conditions of this Agreement, each of Seller and 

Dailv Comrnunicalrons. Daily communications between the Parttes for purposes of 

(a} No later than 6:OO a.m. C.T. on the Business Day prior to the regular nomination 

fb) No later than 8:45 a.m. C.T. on the i3usiness Day prior to the regular nomination 

(c) No later than 9:15 a.m. C.T. on the Business Day prior to the regular nomination 

(d) No later than 11:30 a.m. C.T. on the Business Day prior to the regular nominalion 

Annual Review of Rwuirements and Adwstrnents. The Parties shall meet annually, as 

8 
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210 Measurement. The quantity of Gas deiiiered and sold by Seller under this Agreement 

shall be determined at the DelNery Poinl(s) by Me Interstate Pipeline in accordance with ils fariff. 
2.13 Resale of Gas bv Buver to Seller. Buyer shall resell to Seller on any Day all or any 

portion of the quantities of Gas that Buyer is obligakd to purchase under Seciion 2.1 that Buyer 
does not need on such Day for its utility obligation from a minimum quantity o f m M M B t u  

per Day up to a maximum quantrty of *-bMMBtu per Day, 

provided that Seller is timely notified pursuant to Seclion 4.l(e) and quantities are Scheduled 

pursuant to Section 2.6. 

ARTlCLE3. TERM 
3.1 

and shaIi end on October 31.2004, inclusive of the commencement and ending dates. 

4.1 Gas Price. Unless the parties have modified the price pursuant to Section 4.2 herein. the 

quantitles of Gas to be purchased by Buyer pursuant to Section 2.1 for each Day shall be priced 
as foflows: 

m. The fern of this Agreement (the 'Term') shall commence on October 1, 1990, 

ARTICLE 4. PRICE 

(a) Baseload Quantiw. The price per MMBtu for the Baseload Quantlky 

delivered by Sellershatl be the 

that portion of h e  Baseload Quantilysubject io the Baseload Price Adjustmenf the price for 

which will be the Daily Price 1-h 
Summer lnuementzt 0uant.Q. The price per MMatu for lhe Summer 

Incremental Quantity delivered by Seller shall be the q-b 

xcept for 

(b} 

L 
(c) 

(ij) 

Daik, Incrementa! Quantity. The price per MMBIu for Ihs Dafly 

Secfion 2.2 Quantik. The price for quantities of Gas delivered by Seller 

Incrementaf Quantity delivered by Seiler s h a l  be the Daily Price. 

pursuant to Section 2.2 shall be as set forth in the Transaction Agreement to the Master 

Agreement. 

Scheduled for repurchase by Seller pursuant to Section 2.71, Seller provides the follDwing 

standard offer price service lo assist the Buyer in meeting Its ufiliiy obliiatlon. This service is no? 
intended to provide Buyer wiL9 a marketlng opportunity: 

0 MMBtu per Day . Daily Price -or mutually agreed to price; quantity of - - (e) Quantities Resold bv Buver to Seller. For any quantity of Gas properly 

1) Business Day before nominations by 3:30 p.m. C.T.: quantity o f l o  

9 
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-MBtu per Day - Daily Price-or mutually agreed to pnce: quantity of- - MMBtu per Day Daily Price-or mutually agreed to price. - 

2) Business Day of nominahns by 9:00 a.m. C.T.: quantity of- 
MMBtu per Day - Dally Pdce-or mutually agreed to price; quantity of- 

MMBtu per Day - Daiiy Price -or mutually agreed to price; quantlly of 

1-D IulMBtu per Day - Daily Pric- or mutually agreed to price. 

Transaction Agreement in which Buyer and Seller shall mutually determine the quantities and 

price. All other quantities notifications and prices would be mutually agreed upon. 

4 2  

may, at any time and from time to time in accordance with the provision enttled 'Flexible Pricing' 

in me Master Agreement. request dflerent pricing for all or any portion of the quantities set forth 
in Section 2.1. 

@) On or before October 1, 1999, Seller shall notify Buyer that Seller wishes to elect the 

following right to change the Gas Price: Notwithstanding anything to the conlrary in this 
Agreement. in addition to the Baseload Price Adjustment. Seller may, at any time and from time 

tc time during a Winter Period, change the Gas Price for any Day in Ihe Winter Period from the 
price set forth in Section 4.1 (a) to the Daily Pnce for a portion of the Baseload Quantity fqUal to 
(II) MMBtu per Day. 

(e) On or before January 1,2000, Sellershall notify Buyer that Seller wishes to elect the 
following ri~I-~t to change the Gas Price: Notwithstanding anything to the contrary in this 
Agreement, in addition to the Baseload Price Adjustment and the adjustment pusuant to 
Secbon 4.2(b). Seller may, at any time and from time to time during a Winter Period, change the 
Gas Price for any Day in the Winter Period from the price set forth in Section 4.1 (a) to the Daily 
Price for a portion of the Baseload Ouantity equal t-MBtu per Day. 
4.3 Reimbursement of Certain Charaes. 

3) For additional quantities. the Parties shall work together to enter mb a 

Flexible Pricing. (a) Nohvithstanding anything to the contrary in this Agreement, Buyer 

(a) Buyer agrees to reimbune Seller fod-mof all demand 
and reservation or similar charges not varymg with usage Seiler pays to suppliers, as Buyefs 
agent, under the Gas Supply Contracts which are lifted on Schedule 62. For purposes of this 
Section 4.3. any minimum fate or minimum bi!i pro?ision tn a Gas Supply Contract shall 
constitute a demand or resewabon charge at the level of such minrrnum take or minimum bill. 

Such reimbursements shalt be billed to Buyer in accordance with Article 4 herein. 

BUpr agrees to reimburse Seller for-Aof the demand 
or reservation charges pard by Seller to an interstate Pipeline for Released Capacity up to the 
amount for which Buyer is liable under its contract with the Interstate Pipeline which are listed on 
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Schedule 6.1. Buyer shall be entitled to ail credits. refunds and in kind reimbursement from any 

lntentzte Pipeline for such demand or reservation charges. Such reimbursements shall be 
billed to Buyer in accordance with Article 9 herein. 

Buyer agrees to reimburse Seller forl-bof alfinmased 
costs under any Gas Transportation Contract that anse as a result of any change in the tam rate 

structure or any increase in the tariff rates of any tnlerstale Pipeline filed for approvat wilh any 
Governmental Authority. Buyer shall bear any increase or decrease in variable transportation 

costs and fuel attributable to Buyer's usage and created due to changes in the tariff charges 

applicable lo the Gas Transportation Contracts. Upon Buyer's request after Seller has . 
presented, on or before October 1 of each year during the Term, a final accounting of the credits 

and costs to the Parties from changes in the tarH rates, Arthur Andersen LLP or some other 

mutually agreeable third party (hereafter ('Arthur Andersen LLP") will v e m  in writing that Seller 
calculated all costs andcredits in compliance with the Agreed Upon Procedures Letter. If Mhur 

Andenen LLP verifies that Seller calculated the credits and costs materially In compliance with 
the Agreed Upon Procedures Letter, then Buyer and Seller agree that no additional 

chargeslcredits need to be paid. However. if Arthur Andersen LLP determines that Seller has 

not calculated the credits or costs materia@ in compliance with the Agreed Upon Procedures 
CeHer, then Seller and Buyer will make the recommended accounting reconcilation and make 
payments accordingly. The costs for Arthur Andersen LLP will be borne by Seller. 

4.4 Substttdtion of Indices. To the extent that any of the indices necessary to determine the 
Gas Price are not available at any time during the Term, the Parties agree, on notice from either 

Party to the other Party (an "Index Notice") to negotiate promptly and in good faith a rnulually 

salisfactory substitute index. If the Parties cannot agree on a substitute index within thirty (30) 

days of the date of the Index Notice, Seller and Buyer each in good faith shall prepare a list of up 
to five (5) SubStiIUle indices for the pnces of Gas sold and delvered to third parties at the 

Delivery Point@). which may be comprised. without limitation. of alternative published reference 

postings or prices. Each Party shall sort it$ proposed substitute indices in that Party's pnority 
order, with its most prefened substitute index Jlsted first and deliver its ri t  to the other Party 

within forty (40) days of the date of the Index Notice. The first listed index appearing in Buyef's 
list that also appears in Seller's list shall become the substitute index. effechve as ofthe date the 
previous index became unavailable (With retroactive adjustment of billings under this Agreement 
as necessary). I f  either Party fails to provide a list of its proposed subsbtute indices within the 

time herein provided, such Party's preferences shall not be considered, and the Erst listed index 
appearing inme other Party's list shall become the substitute index. 

(c) 
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4.5 

make a filing lo implement performance based rates. including a fding pursuant to Sectim 9- 
UO(d) of the Iliinok Public Utilities Acl to eliminate its purchased gas adjustment clau&or 

pursuant to Section 9-244 of the Illinois Public Utilities Act to implement alternative rate 

regulation, Buyer shall so notify Seller. From lime to time during'the proceeding before the 
Illinois Commerce Commission to review such filing. Seller shall provide Buyerwith relevant 
pricing options and other proposed revisions to (his Agreement that would be necessary and 

appropriate for Buyer to implement such new rate structure under this Agreement. lf the Parties 

agree b such alternative structure, the Farties will negotiate and document any amendments or 
new contracts as a& deemed necessary lo effect such new rate structure of Buyer. 

ARTKLE 5. DELIVERY POINT@) 

Conversion to Performance Based Rates. If during the Term hereof, Buyer decides to 

5.1 

Buyer under this Agreement at the Delivery Point(s). consistent with the terns and conditions of 
the Gas Transportation Contracts. Seller shall specify the Delivery Point(s) and the quantity of 

Gas at which Buyer shall receive Gas purchased under this Agreement in accordance wilh 

Section 2.7; provided. however, mat on each Day during the Term. all quantities of Oas specified 
in Section 2.1 up to the maximum daily capacity under the Gas Tmnsportation Contracts with 
Northern Border Pipeline Company wit be transported on Northem Border Pipeline Company 
and delivered io Buyer at the Northern Border Delivery Point@). 

5.2 Restrictions on Oelivew PoinNs). Either Pa@ shall notify the other Party on a Umeb 
basis of any operational restrictions applicable to spec%c Delivery Point@) of which a Paw 

becomes aware. The Parties shall Schedule deliveries of Gas in a manner that assures 
ccmpliance with any appIicable resfrictions et such Delivery Point(s). In the event a Party 

requests the use of alternative delivery points and such request is granted, then the requesting 
Party will reimburse the olher Party for any additional costs Incurred by such other Parly lo use 
such alternative delivery points. 

Delivew Points. Unless the Parties otherwise agree, Seller shall make all deiiieries to 

ARTICLE 6. CAPACITY RELEASE AND AGENCY 
6.1 CaDacitv Release of Gas TransDortation Contracts. Subject to the terms and conditions 
contained herein. Buyer agrees to effect Capacity Releases in favor of Seller, effective for the 
lesser of the remaining term of.such Gas Transpof?ation Contract or the Term. for all of Buyer's 
right. titie and interest in the Gas Transportation Contracts set forth on Schedule 6.1. Each such 

Capacity Release shall be made pursuant to a prearranged deal.at a rate equal to lhe rate paid 
by Buyer and in the manner contemplated by 16 C.F.R. Part 284 or successor regulations. and 

shall immediately be subject to recall by Buyer at the earlier of the conclusioo of the last Day of 
the Tern or upon Seller's nonperformance. If the d e s  set forth at 18 C.F.R. Part284 or the 
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II 
applicable Interstate Pipeline tariff requke the Capacity Release Contemplated by this Section 

6.1 to be posted for bidding, then Selieragrees to exercise its right to match any bid Wata third 

party makes in excess of lhe rate set faith in the prearranged deal. 

6.2 
Buyer hereby appoints Seller as its agent for the Gas Supply Conlmcts. A s  agent. Seller shall 

be responsible for nominations to the supplierand Scheduling forGas that Buyer has an 

obligation to purchase or a nght to purchase under the Gas Supply Contracts and toc receipt and 
timely payment of invoices from suppliers. Neither Party shall amend or terminale a Gas Suppfy 
Contractor exercise any pricing options hduded in a Gas Supply Contract without the other 
Party's consent. To the extent that Buyer solicits bids for additional Gas Supply Contrads that 

are acceptable to Seller, Buyer will resell such Gas to Seller under the Master Agreement at 
agreed upon rates. Nothing in this Section 6.2 shall limit or reduce Sellerk obfigation to deliver 

the quantities of Gas spedfied in Sedions 2.1, 
6.3 Presewation of Cmtracts. During the Term. Buyer shall not sell, convey, transfer, assign 
or deliver any interest in any Gas Supply Contract or Gas Transportation Contract to any Person, 
except as spec8caily provided in this Agreement and as set iofh in Schedule 6.3. Seller Shall 

take no action with respect to any Gzs Supply Contract or Gas Transportation Contract that 
prevents Buyer from receiving the full economic benefits of all of the Gas Supply Contracts or 

Gas Transportation Contracts after the end of the Term with no diminution in such assets 

ocwnmg durirg the Term. Buyer may not terminate or otherwise recall Seller's agency except 
as provided In Article 14; provided, however, Buyer may advise any supplier that Guyer's 

designation of Seller as its agent for any Gas Supply Contract is subject to rem#. 

6.4 Extension of Existino Gar Transportation Contract. At the expiration of Buyer's Rate 

Schedule FTS Contract No. 113418 with Natural, Buyer agrees to enter into a new contract 
under Natural's Rate Schedule FTS for no less than :he remainder of :he t e r n  and for nu k s  

than me current maximum daily quantities set forth on Schedule 6.1 at the ptimary receipt and 
primary delivery points set forth in such contract Buyer shall release this capacitypursoant Io 
Section 6.1 Except as set forlh in this Section 6.4, Buyer shall have no obligation io extend any 

existing Gas Transportation Contracts, nor to consult with Seller prior to entering into any new 
Gas TransporteGon Contracts. If Buyer extends any existing Gas Transportation Contracts or 

enters into any new Gas Transpo&lion Contracts during the Twm, Buyer and Seller may, upon 
mutual agreement, correspondingly revise this Agreement. including schedules of quantities end 

price. 

Asencv for Gas SUDDIY Contracts. Subject to !he terms and conditions conkined herein, 

13 
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ARTtCLE7. CONDITIONS PRECEDENT 

Each Party agrees to use commercially reasonable efforts to lake, or cause lo be taken. 

all adons and to do or Cause to be done, all things necessary, proper or adwsable for such 

Partyto satisfy the conditions precedent set forth in this Arocle 7 applicable to it, on or aRer the 
Effective Date, as follows: 

7.1 Brinodown of ReDresentations and Warranties. For each Party, each of the 
representations and Warranties set forth in Article 8 shall be true, accurate and correct at the 

Effective Date with the same effec1 as though made at and as of such time, 

7.2 Gas TransDortation and SUDD& Contracts. Buyer shall have designated Seller as its 
replacemen1 shlpperoragent, as applicable. for the Gas Transportahon Contracts and Gas 

Supply Contracts, and shall have used commerciallyreasonable efforts to obtain waivels of all 

requisite consents to such desgnation. 

7.3 
7.4 

7.5 

Auihonty shall haw been commenced. and no investigation by any Governmental Authority shall 
have been commenced or threatened, against SeHer. Buyer or any of either Party's respective 
oficers ordirecton. seeking to restrain. prevent or change the transactions contemplated by this 

Agreement, or seeking damages in connection with such transactions. 

7.6 

notice promptly following the satisfaction of the conditions precedent appllcable to such notifying 
Parly. as described in this Article 7. bul in no event later than the Effective Date. In the event a 
condition precedent set forth In this Article 7 has no! been satisfied, orwaived in writing by the 
Party entitled to rely on such condition precedent. on of prior to the Effecllve Date. then this 

Agreement and any Currently effective Transaction Agreements shall terminate three (3) 

Business Days f o k ~ n g  notice sent by one Party to the other. except that such termination shell 
not be eflectlve if within such three (3) Business Day period such condition precedent is satisfied 

or waived. 

AoreernentS. The Parlies shall have executed and delivered the Master Agreement 

Parent GuaranQ. Enmn Corp. shall have executed and delivered the Parent Guaranty. 

NO proceedinqs or Litiaation. No action. suit or proceeding before any Govemmenlal 

Failure of Conditions Precedent. Each Party shall provide the other Party with written 

ARTICLE 8. REPRESENTATIONS, WARRANTIES AND COVENANTS 
6.1 

effect as thowgh made at and as of such time: 

standing under the laws Of Ihe State of Illinois. 

a r .  Buyer represents and warrants as follows at the Effective Date with the same 

(a) Buyer IS a corporation duly organized, validly existing and in good 
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(b) Buyer has all requisite corporate power and authanty to own its respective 

properties and assets and to carry on its respective businesses as currently conducted and as 

proposed to be conducted during the Term. 

Buyer has all requisjte corporate power and authority to execute. deliver 
and perform its obligat'wns under this Agreement and the Master Agreement 

Ea& of this Agreemenl and the Master Agreement has been duly 
authorized. executed and delivered by Buyer and constitutes a legal, valid and binding obligation 

of Buyer enforceable against it in accordance with its terms. except as such enforceability may 

be limited by applicable bankruptcy, insolvency, fraudulent transfer, reorganization. moratorium 

or other laws from time to time in effect relating to creditors' rights generally and by general 
equity principles. 

The exeullion and delivery by Buyer of each of this Agreement and the 
Master Agreement. and of ail other agreements and instruments to be execuled and d e r i r d  

by Buyer pursuant to this Agreement and the Master Agreement, do not, as of the Effective 
Date. and performance and compliance with the terms and provisions of each of thjs Agreement 

and the Master Agreement, shall not. 8s of the Effective Date. (i) violale any material provision of 
any law, statlrte, rule or regulation. order, writ, judgment. injunction, decree, governmental 

penit, determination or award having applicability to Buyer or any of its properties OT assets, (ii) 
conflict with or result in a breach or violabn of or constitute a default under any provision of lhe 

charter documents. bylaws or other comparable documents of Buyer, or (iii) except for the 

consents from supplien to Buyer's appointment of Seller as Buyer's agent, require any consent. 

approval or notice under or result in a violation or breach ofor constitute (with orwithout due . 
notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or 
acceleration) under any note, bond, mortgage, license. contract, agreement or loan or credit 

agreement to which Buyer is a party or by which Buyer or any of its properties or assets may be 
bund or affevted. 

IC) 

(d) 

(e) 

(0 There is no action or proceeding pending or. to the knowledge of Buyer. 
contemptated or threatened against or affecting Buyer or its properlies or assets before or by 
any, Governmental Authority that relates to or chalfenges the legality. validity or enforceability of 
this Agreement and the Master Agreement or the aMQ or obltgation of Buyer to perform fully on 
a timely basis any obligaUon that it has or shall have under this Agreement and the Master 
Agreement. 

and postings required for Capaaty Refeases under 18 C.F.R. Part 284 and consents from 

supplien to Buyer's appointment of Seller as Buyer's agent, no auihorization. consent. approval, 
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waiver, liceme. qualification or formal exemption from, nor any filing, declaration, qualificalion or 
regishation with. any Governmental Authority w any other Person is required in connectbn with 

the execution, delivery or performance by Buyer ol each of thii Agreement and the Master 

Agreement 

(h) Except as has been disclosed to Seller and set forth on Schedules 6.1, 

6.2 and 5.3. Buyer IS the owner of all righl. title and interesl in and to the Gas Transportation 

Contracts and Gas Supply Contracts. free and clear of all Liens. and no person orentityhas any 

claim to use of any portion of the Gas Transportation Contracts or Gas Supply Contracts during 

the Term. Except as set forth on Schedule 6.1, each of the Gas Transportation Contracts is in 
full fone and effect and is valid. binding and enforceable In accordance with the terns &emf. 
with no material default. anticipated or threatened default or failure of performance or 

obseivance of any obligations or conditions conbined iherein. and no notice of default wno 
notice of intention to tenni'nate any Gas Transpodatlan Contracts and Gas Supply Contracts has 
been provided. 

Seller hes not received copies of the Gas Transportation Conlratts and 

Gas Supply Contracts (including any exhibits and schedules consUkuting pari thereof) and 
amendrnenls thereto, waivers refating thereto and Other agreements that may affect the lams 
:hereof during the Tern. Seller has refied upon the information regarding the Gas 
Transportation Contracts and the Gas Supply Contracts set forth on Schedules 6.1,6.2 and 6.3. 

The informabon provided in Schedules 6.1,6.2 and 6.3 is true and correct 

(I) 

0) 
in all mienal respects. 

8.2 

standing under the laws of the Stale of Delaware. 

properlies and assets and to carryon its respective businesses as currently conducted and a s  
proposed to be conducted as of the date of this Agreement 

Seller has all requisite arporate power and authority to execute. deliier 
and perform its obligations under thls Agreement and the Master Agreement 

Each of this Agreement and the Master Agreement has been duly 
authorized, executed and delivered by Seller and constitutes a legal. valid and bindhg oblgation 

of S~iler enforceable against it in accordance with its terms, except as such enforceabilitymay 

be limit& by applicable bankruptcy. insolvency, fraudulent transfer, reorganization. moratorium 
or other laws from time Io time in effect relabng to credtton' rights generally and by general 
equity principles. 

m. Seller represents and warrants as follows: 

(a) 

(b) 

Seller is a corporation duly organued, validly existrng and in good 

Seller has all requisite corporate power and authority to own its respective 

@) 

(d) 
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The execuQon and delivev by Seller of each 01 this Agreement and the 

Master Agreement, and of alt other agreements and instruments to be executed and delivered 

by Sellerpunuant to this Agreement'and the Master Agreement, do not, as of the Effective 

Date. and performance and compliancewith the terms and provisions of each of this Agreement 

and the Master Agreement, shall not. as of the Effective Dale, (i) violate any material provision of 
any law, statute. rule or regulation. order, wit, judgment, injunction, decree, governmental 

permit. determination or award having applicability lo Seller or any of its properties or assek. {ii) 

conflict with or result in a breach or violation of or constitute a default under any provision of the 

charter documents. bylaws or other comparable documents of Seller. or (ili) require any consent, 
approval or notice under or result in a violation or breach of or ccnstrtute (with or without due 
notice or lapse of time or both) a default (or give rise to any right of mrmination, cancellation or 
acceleration) under any note, bond, mortgage, license, contract, agreement or loan or credit 
agreement to m i c h  Self& is a party or by which Seller or any of its properties or assets may be 

bound or sffected. 

(e) 

( f )  There is no action or proceeding pending or, to the knowledge of Seller, 

contemplated or threatened against or affecting Seller or its properties or iissets before or by 

any Governmental Authority hat relates lo  or challenges the legality. validity or enforceability Of 

this Agreement and the Master Agreement or the ability or obligation of Seller to perform fuiiy on 
a timely basis any obligation that it has or shall have under this Agreement and the Master 
Agreement. 

(9) Exceplfor processes in the ordinaiycourse of business such as entering 
into contracts with and satisfying credit and other requirements of Interstate Pipelines in 

connection with Capacity Releases. no authorization. consent. approval. waiver. license. 
qualification or formal exemption from, nor any filing, declaration. qualification or registration 

with, any Governmental Authonty (x any olher Person is required in connection with the 
execution, deliveiy or performance by Seller of this Agreement and the Masler Agreement. 

8.3 

Buyer hereby agrees not to take any action that would or might cause Seller to be regulated as a 
pubk utility subject to the Illinois Commerce Commission's jurisdiction 2s a result of this 

Agreement. 

Covenant Otherthan its acbans in executing and performing under this Agreement. 

ARTICLE 9. BILLING AND PAYMENT 

S.? Invaices. On the tenth day of each Month (or the next succeeding Business Day if the 
tenth day is not a Business Day) following a Month dunng the Term, Seller shall provide Buyer 
wth a wntten statement. with detailed supporting dowmentaDon. setting forth amounts due 

hereunderwith respect to Gas sales under this Agreement during the preceding Month, and 
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other ctrarges due Seller or credits due Buyer under this Agreement I f  actual quantities of Gas 
sold under this Agreement during the preceding Month cannot be determmed. baling and 

payment shall be based on Scheduled quantities, subject lo remdlia!ion as soon as actual 

quantities are known. Detailed supporting documentation shall include quantity of Gas delivered 

at each receipt point with supporting Interstate Pipeline documentation if necessary. to support 
Seller's receipt of Gas from Buyer. Gas Price assessed by Seller and the associated q u a n t i  of 

Gas and copies of invoices from suppliers under the Gas Supply Contracts. 

9.2 

due by the twentieth day of the Month, otherwise Buyer shall remit all other amounts due by the 
twenty-fifth day of the Month in which the statement and detailed supporting documentalon were 
received. or if the applicable payment due day is not a Business Day, the next Business Day. If 
presentation by Seller of the wntten statement is delayed una after he tenth day of the Month. 

the due date for Buyers payment shall be extended for a like period. unless the delay in 
renderrng such statement was due to  Buyer's failwe to provide information reasonably 

necessary for the preparation of such statement. Paymenl of all funds shall be made by wire 
transfer. in U.S. funds, on a same day basis or by automated clearinghouse (ACH) to the 

account designated in Section 17.1. 
9.3 
hereunder. or if any adjustments are made under this Agreement, including but not limited to. 
adjustments as a result of the condusion of any audits or as a result of the resolution of a billing 

dispute. interest on the unpaid portion shall accrue at the Interest Rate. 
9.4 Susoension. If Buyer feUs to make timely payment and such failure is not remedied 

within five (5) Business Days after Seller gives Buyer writlen notice of such failure. Seller. in 
addikon to any other remedy it may have, may suspend further sale and delivery of Gas until 
such amount, including interest, is paid: provided. that if Buyer, in good faith. shall dispute the 

amount of any such billing or part thereof and shall pay to Seller such amounts as Buyer 
concedes to be correct. Seller shall continue to sell and deliver Gas as provided hereunder. 
Seller shall promptly investcgale any such disputed amount and submit an adjusted bill, if 

necessary, to Buyer. Buyer shall remit any amount due plus interest within t h i i  (30) days after 
Buyer's receipt of an adjusted bill from Seller. Alternativeiy. Seller shall remil to Buyer any 

necessary refund plus Interest within thizy (30) days after deferminat~on of such overpayment. 
0.5 Audit Rwhts. Buyer or Seller or any third pa* representative thereof shafl have fhe right, 
upon reasonable notice and at reasonsble times. to examine the books anb records Ofthe Dthet 

Partywith resped to this Agreement and the Master Agreement to the exten! reasonably 
necessary to verify lhe accuracy of any billing statement, payment or computation made under 
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lhis Agreement, for a period exlending until a fmal. non-appealable order is issued in the 

reconcifition proceeding initiated by the Illinois Commerce Commission under Section 9-220 of 

the Iliok Public Ulilities A d  pertaming to the transactions that are reflected in such books and 
records. The books and records of the Parties shall be maintained in accordance with action 
19.9. 

9.6 
same Month pursuant to this Agreement and the Master Agreement, then such amount wilh 

respect to each Party may be aggregated and the Parlies may discharge their obligations 10 pay 

through netting. in which case &e Party. if any, owing the greater aggregate amount may pay lo 
the other Pa@ the difference beween Ihe amounts owed. 

ARTICLE 10. CONTROL. POSSESSION. RtSK OF LOSS AN0 TITLE 
10.1 -s. Except as otherwise provlded in the Master Agreement, as 
between the Parties, Seller shall be deemed to be in exclusive control and possession of all Gas 
io be delivered under this Agreement prior to its dellvery to Buyer at the Delivery Point[s). and 
Seller shafl bear the risk 01 loss and be responsibk for any damage or injury caused by such 
Gas prior to its delivery to Buyer at the Delivery Point@). Seller shall indemnify Buyer and hold 
Buyer harmless from all Iiab(1ity end expense on eccdunt of any and all damages. daims or 
actions, Including injury to and death of persons, arising with respect lo such Gas prior to its 

delivery to Buyer at the Delivery Point(s). 
iO.2 Buver's RisK of Loss. Except asothwwise provided in the Master Agreement, as 

between the Parties, Buyershall be deemed to be in exclusive control snd posess'm of all Gas 
lo be delivered under this Agreement after its delivery to Buyer at the Delivery Poin!(s), and 

Buyer shall bear the risk of loss and be responsible for any damage M injury caused by such 

Gas after its delivery to Buyer at the Oeiivery Point@). Buyer shall indemnify Seller and hold 

Selfer harmless from all liability and expense on account of any and all damages, claims or 
actions, including injury to and death of persons, arising with respect to such Gas after its 
delivery io Buyer at the Delivery Point@). 
10.3 Transfer of Title. XUe to all Gas sold and purchased under lhis Agreement shall pass 
from Seller to Buyer at the Delivery Point appkxble to the sale and purchase of such Gas. 

$0.4 Seller's Warrantv of Title. Seller warrants htle to ail Gas sold and all Gas delivered under 

this Agreement, free and clear of ail liens. encumbrances, production burdens and olher &verse 
claims whatsoever. Seller shall indemnify, defend and hold Buyer harmless from any and all 
suits, actions. debts, accounts. damages. costs, losses. and expenses arismg from or out of 
liens, encumbrances. production burdens and other adverse daims of any or all persons to said 
Gas or to royaHles. license fees or chwges thereon that are applicable to said Gas at 6r prior to 
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*tS delivery tQ Buyer at the Delivery Point(s). Buyer. in addition to a1 other available remedies, 

may refuse to accept ail Gas failing io meet the foregoing title requirements. 

10.5 Buver's Warrantv of Title. With respect to the Gas sold by Buyer to Seller pursuant to 

Section 2.1 I ,  Buyer warranls file to ell Gas sold and all Gas delivered under this Agreement. 
free and dear of all liens. encumbrances, production burdens and other adverse claims 

matsoever. Buyer shall indemnify, defend and hold Seller harmless from any and all suits, 
actions, debts, accounts. damages. cc&. Io$ses. and expenses arising from or out of liens, 

encumbrances. production burdens and other adverse claims of any or all persons to said Gas 

or to royalties. license fees or charges thereon that are applicable to said Gas at M prior to its 
delivery to Seller at the Derivery PDhi(S). Seller, in addition to ail other availaMe remedies, may 
refuse to accept a11  as faijing to meet the foregoing titie requirements. 

ARTICLE 11. DEFAULTS AND REMEDIES 
11.1 

Secbons 2.1 in accordance with the terms of this Agreement on any Day and such failure is not 

excused by Force Majeure or by non-performance or curtailment by Buyer of supply under the 

Transaction Agreements. Seller shall pay to Buyer an amount equal lo the Replacement Price 

Dierential multiplied by Seller's Deficiency Quam. As to Seller's default. the 'Replacement 
Price Diereniial" means me positive difference, if any, obtained by subtracting the Gas Piice 
from the cost to Buyer in an incremental arms-lengfh purchase from a third party per MMStu at 
the DeIiiery Point@) to repiace SeIler's Deficiency Quantity for such Day plus all scheduling. 

nornlnafmn, unauthorized overwn and balancing penalties incurred by Buyer as a result of 

SeUefs failure. 'Sellefs Deficiency Quantity" means the (ihe quantities of Gas specified in 

Section 2.1: minus (the quantities of Gas Scheduled and delivered by Seller) on any Day. 

Addltlonally. If, on any Day. the quantityof Gas delivered by Seller Is in excess of the quanUtles 
of Gas specified in Section 2.1 and causes Buyer to incur any scheduling, nomination. 

unauthorized overrun and bafancing penalties, Seller shall pay to Buyer an amount equal to 
such penalties. 

11.2 Seller's Cover. To the extent Buyer faits to Schedule the quantitles specitied in Section 

2.1 or to receive such Quantities in accordance with the lerms ofthis Agreement on any Day and 
such failure IS not excused by Force Majeure, Buyer shall pay 10 Seller an amount equal to the 
Replacement Price Differentia! multiplied by Buyer's Deficiency Quantity. As to Brryet's defauft, 
the 'Replacement Price Differential' means the positive difference, if any, obtained by 
smttracting &?e price obtained by Seller in an inaementzl, arms-length sale(s) to e third party of 
a quantity equal to Buyefs Deficiency Ouantityfor such Day. from the appiicable Gas Price for 
Such quantities. plus all scheduling. nominabon. unauthomed ovemn and balancing penalties 

Buver's Cover. 'To the extent Seller fails to provide the quantities of Gas specified In 
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incurred by Seller 8s a result of Buyer's failure. 'Buyer's Deficiency Quantity" means (the 

quantities of Gas that Buyer is required to purchase in Section 2.1) minus (the quanlrty of Gas 
Scheduled and taken by Buyer) on any Day. Additionally. if. on any Day, the quanlily of Gas 
received by ~ u y e r  is in excess of the quantities of Gas specified in Sectmn 2.1 and causes 
Seller to incur any scheduling, nomination. unauthorized overrun and balancing penalties. Buyer 

shaU pay to Seller an amount equal to such penaflies. 

11.3 Notice of Default. Each PaRy's authorized representative shall notify he Other Party's 
authorized representative (which notification may be by telephone. provided it Is confirmed in 
writing wilhii two (2) Business Days) as soon as possible each day if the Party will not be able to 
fully petform under this Agreemenl at any time. In the event of Iielier's non-performance under 

this Agreement. in addition to any other remedies available io  Buyer, Buyer shall have the right, 
Sui not the obligation, to nominate. schedule and operate the Gas Suppiy Contracts and to recall 

the Gi3f Tr8nsportatlon Contracts without regard to Seller's request, and to require Seller. via 
notice to Seller's authorized representabve (which notificatrofl may be by ielephone. provided it 

k confirmed in writing within two (2) Business Days) to use. schedule and nominate under any 
Gas Supply Contract or Gas Transportation Contract to serve Buyer and mitgale Seller's non- 
performance under this Agreement. in the event of Buyer's non-performance of its deliify 

obligation under the Transaction Agreements. Seller shall have the right to reduce its obligation 
to deliver the ouzntities in Section 2.1 by the quantity of such delivery failure. 

11.4 Teninafron. This Agreement may be terminated prior to the conclusion of the Term 
pursuant to Section 14.1. In addition. if for any reason (excluding Force Majeure) on mwe than 
WD (2) Days during any Winter Period. but in no event more than six (6) Days during Me Winter 
Periods during !he Term. Seller's Deficiency Quantity under this Agreement and the Gas 

Purchase and Agency Agreement dated September 16,1999. by and between No& Shore Gas 

Company and E m n  North America Cop. is greater than 45,000 MMBtu on any Day, Buyer shall 
be entiiled to terminate this Agreement and any then currenUy effective Transaction Agreements 

upon ten (10) Days written notice to Seller. In such event. Buyer shall have no obligation to pay 

the Termination Payment 

12.1 

payments &JZ under this Agreemsnt. in the event either Party (the "Affected Party") is rendered 

unable. wholly or in part. by Force Majeure to perform any or ail of its obligations under this 

Agreement, and not due to the fault or negligence of the Affected Pwty or faiiure of the Affecled 
Pafly to take actions within its control. upon the Affected Party's giving notice and hi1 palticulars 

of such F o e  Majeure to the other Party as soon as reasonably possible (such notice may be 

. .. 

ARTlCLE 12. FORCE MAJEURE 
Effect of Force Maieure. Except with regard to Buyer's or Seller's obligaions ta make 
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oral or by telephone provided it is confined in writing within two (2) Business Days). the 

obligations the Affecled Party IS unable to perform due to the Force Majeure shall be suspended 
during the Continuance of such inability. provided that neither Party's oblkgations shall be 
suspended for any reason or reasons of Force Majeure for an aggregate period of greater than 

sixty (60) Days during any twelve (12) Month penod. The Affecled Paws obligations shall be 
suspended only for such time as. and only to the extent that, they are affected by such Force 

Majeure, and are not susceptible of cure or replacement as hereinafter provided. The muse of 

the Force Majeure shall as faras possible be remedied with ail reasonable diligence and 

dispatch; provided, that no provision of this Agreement shall be interpreted to require Seller to 

deliver. or Buyer to receive, quantities of Gas at points otherthan the DdiV8ly Point(s). Further, 
Sellershall not be excused from its obligations under this Agreement for reason of Force 
Majeure unfess 811 the Gas Transportatton C ~ ~ t r a c t s  and Gas Supply Contracts are then being 

used to deliver to Buyefthe quantnies of Gas specifled in Sections 21. 

12.2 
lockouts. or other industria{ disturbances, epidemics, landslides, lightning, earthquakes, iires, 

storms, Roods. washouts, inability of any Party lo obtain necessary materials, supplies (other 

than Gas). or.permits due to existing or future wles, orders, laws of governmental authorities 

(both Federal and slate). civil drstururSances, explosions, sabotage, breakage or accident to 
machinery or lines of Pipe, freezing of fines of pipe, and any similar causes, that could not 
reasonably have beeen anticipated as of the Effective Date, that are not within the control of the 
Party clalming suspension and that by the exercise of due diligence such Party is unabkb 
overcome. It is expressly agreed by the Parties that nwther (i) Buyer's inability economically t o  
use or resell Gas after h is purchased under this Agreement, nor (ii) Seller's loss of supply or 

abirRy to sell Gas to a market at a more advantageous price. nor (iii) depletion of Seller's 
reserves shall constitute an event of Force Majeure. 

j2.3 
Force Majeure occurring with respect lo the facilities or service of a Party's third p a w  

transporters dervering or receiving Gas at a Delivery Point. but shall not include curtailment or 
intenuptjon of either firm or interruptible service by such third-party transporter, unkss such 

curtajlment or intemption was a result of en event of Force (Majeure 
12.4 

shall be entirety within the discretron of the Party having fhe difficulty, and that the a k v e  

requirement of the use of diligence and dlspatch in restoring n o m 1  operational conditions shall 
not require the senlement of strikes or iockouts. 

Force Maieure Defined. The term "Force Majeure" shall mean acts of God, strikes, 

Third-ParivTransDoriers. The term "Force Majeure' also shall include any event of 

Labor DisDutes. It is understood and agreed that the settlement of strikes cr lockoufs 
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ARTICLE 13. ARBITFWTION 

DisDu!es to be Arbitrated. Any and all claim, demands, causes of action disputes. 13.1 

controversies, and other matters in queswn arising out of or relating to this Agreement. any of 
its provisions, or the relationshlp between the Parties created by this Agreement, &ether 

sounding in contract. tort or otherwise, whether provided by statute or the common law. for 
damages or any other relief (all of which are referred to flerein as "D~sputes'). shall be resolved 

by binding arbitration punuanf fo the Federal Arbitration Act. The arbitration may be initiated by 

either Party by providing to the oihei a written notice of arbitration specifying the Disputes to be 

arbitrated. If a Party refuses lo honor its obligations to arbitrate, the other Party may seek to 

compel arbitration in either federal or state couR The arbitration proceeding shall be conducted 
in a neutral locatlon mutually agreed upon by the Parlies. Within thirty (30) days of the notice 
initiating the arbitrasion procedure. each Party shall designate an arbitrator. who need not be 
Impartial. If z Party fails to designate an arbitrator. the other Party may have an amilrator 

appointed by applying to the senior active United States District Judge for !he district in which 
the arbXrabon is taking place. The two arbitrators shall select a third arbitrator. If the two 

arbitrators chosen by Ihe Parties fail to agree upon the third arbitrator, both or either of the 
Parties MY applyto the senior active United States District Judge for the district in which the 

arbitrabon is to take place for the appointment of a third arbitrator. The third arbitrator shall t a k e  
an oath of neutrality. 

13.2 Arbitration Procedures. The three arbitrators shall make all of their decisions by majorify 
YO:=. The enforcement of this Agreement to arbitrate. the validity, construction. and 
interpretation of lhis Agreement to arbitrate. and all procedural aspects of the proceeding 

pursuant to this Agreement to arsitmle, Including, wrthout limitairon. the issues subject to 

arbitration, the scope of the arbitrable issues, allegations of 'fraud in the inducemeni" to enter 
into thii entire Agreement or to arbilrate, allegations of waiver. delay or defenses to arbitrability, 

and the tules governing the conduct of the arbitration. shatl be governed by and consfrued 
pursuant to the Federal Arbitration Act. In deciding the substance of the patties' Disputes. the 

arbltratofs shall applythe substanbve laws of the State of Illinois (excluding Illinois choicesf-faw 

principles thst might call for the application of some other State's law). The arbitration shall be 

conducted in accordance with the Commercial Arbitration Rules of the American Arbitration 
Associaticn except as modified In this Agreement. It IS contemplated that. although the 

a.Sitration shail be conducted in accordance with the Commercial Arbtlration Rules of the 
American Arbitratton Association. tha arbitration proceeding shall be self-administend by thc 

Palties; provided. if a Party believes the process shali be enhanced if it is administered by the 
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American Arbitration Associahon. such Party shall have the right to cause the process to 

become administered by the American Arbitration Assocratron by applying 10 ihe American 

Arbitration Associalion and, Mereaher. the arbitration shall be conducted pursuant ID the 
administration of the American Arbitration Association. In determining Ihe extent of discovery, 

the number and length of depositions. and all other pre-hearing matters. the arbitrators shall 

endeavor lo the extent possible to streamline the proceedings and minimize the time and cost of 
&e proceedings. There shall be no transcnpt of the hearing. The final hearing shaU be 

conducled within one hundred twenty (120) days of the selection of the third arbitrator. Each 
Party shall submit Io the arbitrators and exchange with each other in advance of the final hearing 
meir last, best calculation of the damages due under this Agreement The final hearing shall not 

exceed ten (IO) Business Days, with each Party to be granted one-half of the allocated bme to 

present Its case to the arbitrators. All proceedings conducted hereunder and the decision of the 

arbitrators shall be kept confidential by the Parties. At the conclusion of Ihe final hearing. the 
arbitraton may allow a Party to resubmit its last. best calculation of the damages due under this 

Agreement to reflect any information, evidence or other factual material brought Forth during the 
final hearing. 
13.3 Arbitretion Award. The arbitraton shall be limited to setecting either one of each Party's 
Isst. hest damages CalCUbtiOnS, chwslng the proposal that the arbibators find mosl reasonable 

and appropriate. Only damages allowed pursuant to this Agreement may be awarded. It is 

expressly agreed that the afbilrators shalf have no authority to award lreble, exemplary or 

punitive damages of any type under any circumstances regardless of whether such damages 
may be available Under lllinok law, the Parties hereby waiving their righl. if any, to recover treble. 

exemplary or punhe damages in connection with any Dispute. either io arbitration or in 

litigation. except as provided in Section 15.4. The arbitraton shall render their final decision 

within twenty (20) days of the completion of lhe final hearing fuHy resolving all of the Disputes 

that are the subjEct Of the arbitration proceeding. The arbitrators' ultimatedecision afier final 
hearing shall be in writing. The arbiatos shall certify in lhetr decision that no part of their award 
indudes any emount for treble. exemplaryor punrtive damages not elfowed hereunder except 2s 

prowded in Section 15.4. The arbiitm'decisron shall be final an0 ncn-appealabte to the 
maximum extent permitted by law. Any and all of the arbitrators' orders and decisions may be 
enforceable in. and fudgmenl upon any award rendered in the arbitration proceeding may be 
confirmed and entered by. any federal or state court having junsdiction. 
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ARTlCtE 14. DEFAULT AND TERMINATION OF AGREEMENT 

14.1 

to the conclusion of the Term, including, without limitation, prior to the Effective Date, and all of 
the currently effective Transaction Agreements then currently effective: 

Etfher Party may terminale this Agreement and the then currently effecbve 

Transaction Agreements if the other Party fails to make payment OF any undisputed amounts due 
under any provision of this Agreement and currently effective Transaction Agreements. which 
failure continues for a period of five (5) Business Days after receipt of written notice of such 
nonpayment. 

EarfvTermination The following shall be grounds for termination of this Agreement prior 

(a) 

(4) Either Parly may terminate this Agreement and the then currently effective 

Transaction Agreements if any representation or warranty made by the other Party in this 
Agreement shalj prove to have been fake or misleadlng in any material respect when made or 

deemed to be repeated. 

Transaction Agreements if the other Party fails to cornpiy substanhally with any material 

provision of this Agreement or any lhen currently effective Transaction Agreements. which 
fai!ure continues ior a penod of fwe (5) Business Days after delivery of written notice of such 
noncompliance. 

[c) Either Paw may terminale this Agreement and the then currently effective 

(d) Either Party may terminate this Agreement and the then currently effective 
Transaction Agreements if the other Party shall: (I) make an assignment or any general 

arrangement for me benefit of creditors, (ii) file a pettkon orothewise commence, authorize or 
tcquiesce In the commencement of a proceadmg or case under any bankruptcy or sim%r law 

for the protection of creditoon, or have such peution filed against it andsuch proceeding remains 

vndisrntssed for SIX@ (60) days, (iii) otherwise becme bankmpt or insolvent (however 
evidenced), or !iV) be unable to pay its debis as they fat1 due 

Adverse Change of the other Pariy (the 'Affected Partf). may terminate this Agreement and the 
Ben currently effective Transacbon Agreements. For purposes of this section. a 'Material 

Adverse Change' meam (i) d the ARected Party or its parent corporation shalt have long-tern 

debt unsupported by third party ciedii enhancement that is rated by Standard & Poor's 

Corporabon at BB+ or below or by Moody's at Sal or b&w or (8) i f  the Affected Party or its 

parent corporation shall have defaulted on any debt obfigations m aggregate of more than $50 
mililon: provided. such Material Adverse Change shall not be considered if the Affected Party 
establishes and maintains throughout the Tern, hereof a Letter of Credit (naming the other Pa@ 

(e) Either Party (the 'Notifying Psrfy7, upon the occurrence of a Material 
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as the beneficiary) ('Letkt of Credit-) in an amount equal to the sum (in each case rounding 

upwards for any fractional amount to the next SlOO.000) of(a) the Notifying Party's Termination 

Payment plus (b) if the Notifying Pa& is the Seller. the aggregate of the amounts Seller is 
enWed to receive under this Agreement for Gas Scheduled during the siay (60) day peiicd 

preceding the Material Adverse Change (the amount of said Cetler of Credit to be adjusted 
quarteriy to rekct amounis owing at that point in time. 

Buyer may terminate this Agreement and the then currentiyeffective 

Transaction Agreements upon a breach of the Parent Guaranty. 
Buyer may terminate this Agreement and avyof the then currently 

effective Transaction Agreements if any regulatory body or Governmental Authority having 

jurisdiction prohibits any of the transactions descnied in this Agreement or any of the curranUy 
effeciiva Transaction Agreements or otherwise materially conditions such tiayactions. including 
pursuant to Sedion 9-20 of the lninois Public Utilities Act, in a form that is unacceptable in the 
sole judgment of Buyer. Buyerstiall be obligated to pay Seller Ihe'Termination Payment. For 
puposes of calculating any Termination Paymenl required by this Section 14.T(g)- Seller shall 
be deemed to be the 'terminating Party" as wcfi term is used in Secfion 14.3. 

Buyer my terminate this Agreemen1 and any of the then currently 

effectiie Transaction Agreements it Sellei fails to take the steps necessary to &emme a 
replacement shlpper under the Gas Transportation Contracts, as required by Sectiin 6.1. mere 
shall be nu Terminatian Payment associated with termination pursuant to this Section 14.?(h)- 

Transaction Agreements in accordance with Section tT.4. There shall be no Termination 

Payment associated with'termination pursuant to his Section 14.lfi). 

Transaction Agreements if a court or agency of any Governmental Aufhority with jurisdiction 

detenines ihat Seller is subject to the jurisdiction of the litinois Commerce Commission during 
the Term as a resultof the execution, delivery or performance of this Agreement. Seller shall be 
obligakd to pay Buyer the Termination Payment. For purposes of calculating any Termination 

PaymenL required by this Section 74.1(i). auyer shall be deemed to be the "terminating Party as 
such lem is used in Sedion 14.3. 

(k) 

(0 

(9) 

' (h) 

(i). Buyer may terminate this Agreemmt or any of the then currentry effective 

0)  Seller may terminate this Agreement and the than currently effective 

Either Pa* may terminate this Agreement end eny then currently 
effedive Trensaction Agreements if the Gas Purchase and Agency Agreement dated September 
16.1999, by and between North Shore Gas Company and Enron Nom America Cop. is 
terminated for any reason. The P a 3  causing the default under such fehinated contract will be 

responsible for paying the Termination Psyment under this Agreemtnt 

26 



9 
'142 Remedies for Breach. 

(a) A Party that may and desires lo terminate the Agreement or any of the 

then currently effective Transaction Agreements pursuant to Sechan 14.1 shall @e written 

notice of its intenlion to terminate. specifying the grounds therefor to the other Party and the 
effective date of such termination (the l'ermina~on Date"), vhich Termination Date shall be 
effective no earlier than the thirtieth (30th) day lollowing the receipt of said notice, whereupon 

(unless during such thirty (30) day period such grounds for ierrnination shall hsve been cured) 
the terminating Party shsli be excused and relieved of all obligations and liabilities under this 

Agreement or any of the currently effective Transaction Agreements and except for those 

fibillties incurred before the effectwe dale of terminalion or as a result of the termination. 
Natwlthstanding the foregoing, lermination pursuant to Section 14.10 shall be effectiveon the 
tenth (101h) day fo!lowing the receipt of said notice. 

Each Party shall use every reasonable effort to mitigate any damages 

resulting from a breach andfor teninallon of this Agreement or any of the then currenw 

effective Transactton Agreements. Prowded, however, that Seller's responsibility to msgate 
damages shafl be reduced to the extent that such mitigation requires use of the Gas SuppM 
Contracts and Gas Transportation Conhzcts pursuant to thii Agreement, and such use is 
unavailable pursuant €0 Section 14.2(c). 

rights with r tsped to the Gas Supply Contracts and Gas Transportation Contracts shall 

irnmedialely terminate and the Released Capacity shall be recalled as soon as posstble 
pursuant to 18 C.F.R. Part284 

(d) In the went that this Agreement i5 terminated by either Party pursuant to 
the provisions of Sectlon 14.1 as the result of the acts or omissions of the other Party, the nm- 
%embating Party shall be obligated. except as otherwise provided in Seclion 14.1, to pay the 
Termination Payment to the ferminating Party. . 
14.3 Termination Pavment 'Terminah Payment" shall mean the aggregate of Gains. 

Losses. and Costs as determined under this Agreement. The Gains. Losses and Cosls shall be 
calculated in good faith by the terminating Party as such Gains, Losses and Costsresolt from 
the tenination of this Agreement and any cunen:iy effective Transaction Agreements. The 
Gains, Losses and COS& shall he detemmed bycornpan'ng the value of !he remaining Term 

and amount of Gas and transportation Capacity that would have been provided under this 

Agreement had i t  not been terminated to the equivalent quantities and relevant markel prices for 
the remaining Term for +.his Agreemeni either quoted by a bona fide *ird-party offer or which 

are feesonably expeaed to be available in the market under replacement agreements for !his 

(b) 

fc) Upon lerrninafror? of this Agreement, Seller's, agency. authonty or other 
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Agreement tndw:dually. To ascertain the market prices of a replacement contract. the 
teminahng Party may consider, among other valuations. any or all of the settfenenl prices of 
NYMEX Gas futures WntmCtS. qudtations from teading dealers in energy swap contracts and 
other bona fide third-party offers. all adjusted for the length of the remaining Term and 

differences in Vanspwtation. A Party shall no1 be required to enter into a replacement 
transaction to determine a Termination Payment If the terminafmg Paws aggregate Losses 

and Costs exceed 115 aggregate Gains, thenet amount shalt be theTednation Payment If the 
terminating Party's aggregate Gains exceed its aggregate Losses and Costs, if any, resuIfing 

from the iermination Of this Agreement and any currentfy effective Transaction Agreemenfs. the 
Termination Payment shall be zero. 
14.4 Windino UD. At the end of the Term or earlier termination thereof (a) Seller immediately 

shall cease to be Buyeh agent fur the Gas Supply Contracts and Gas Tranrportetion Contracts 
and replacement shipper for the Released Capactty, and (b) any amounts due and owing either 
Party under this Agreement and the lvlester Agreement shall be paid pursuant lo the terms of 
such agreement and any COneCtiOns or adjustments to payments previously made shall he 
deiermined and any refunds due to either Party shalt be made at the earliest possible time and 

in any event no later than thirty (30) days. In addition, upon conclusion of the Term, Seller shall 
cooperate in the transfer of records to Buyer or I@ designee in order to faciiitate propertransfer 
of Sellefs functions under this Agreement to Buyer or its designee, provided that such 
cooperation shall give rise io no rights that shall survfve the termination of this Agreement 

15.1 

hold harmless Se ikand its Arriliates and each of their respective Representatives from and 

against any claim, fiabjlity. loss. cost, damaqe or expense (including, without littation, 

reasonable attorneys' fees, charges and dlshunements) made against such indemnibd party 

bythird parties arising out of* or resulting from or in any way related to the breach of or failure to 

perfom or satis& any of fie representations. warranties or covenants made by Buyer in this 
Agreement or lhe Master Agreement. 
15.2 

hold harmless Buyer and its Affiliates and each of their respective Representatives from and 
against any claim. liability, loss, cost. damage or expense (including, without limitation, 

reesonabte attorneys' fees. charges and disbursements) made against such indemnified party 

by third parties ansing Out of, resulting from or in any way reiaied to the breach of or failure to 
Perform or satisfy any ofthe representations. warranties or covenants made by Seiler in this 

Agreemen1 or the Master Agreement 

ARTICLE 15. INDEMNlFlCATlON 
lndemnlffcation Obliqations of Euver. Subject to Section 15.4. Buyer shall indemnify and 

IndernnKtcation Obliaalions of Seller. Subject to Settion 15.4, Seller shall indemnify and 
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?$.3 
shall have the right to ajsume. at its sole cost and expense, the detense of any such daim or 
action with counsel designated by the indemnifying party and reasonably satisfacmy to the 

indemnified party. No indemnified party shall settle any claim or action with respect to which it 
has sought or intends to s e e k  indemnificabon pursuant to this Article 15 without the prior written 

consent of the indemnifying party, wh id  consent shall not be unreesonably withheld. 

15.4 No Conseauential Damaoes. Neither Party shall be liable to the other Party or its 

Affiliates for consequential, incidental. indired, punlbve or special damages (collectively, 

'Consequenbal Damages') resulting from any cause whatsoever. indwlrng without limitation. 

any loss of profits, sales or goodwill. or any other claim whether arising in contract. warraanty..tor& 

(including negligence). strict liability, indemnity or otherrrise an'sing out of or relating lo this 
Agreement. and each Porty hereby releases the other Party from any liability for all such losses 
and damages. No faliure by either Party to this Agreement to fulfill any condition hereof shall 

constitute a failure of essential purpose entitling any party to seek Consequeotiii Damages. 

Nolwitnstanding the foregoing, if, as a consequence of Seller's gross negligence or willful failure 
to perform I& obligations purslrant to this Agreement, Buyets customers file an action for and 
obtain a final judgment for Consequential Damages agshst Buyer in a court of competent 
junsdicfion (after any and all appeals thereof shalt have been exhausted), Seller shall indemnify 
Buyer for the amount of such Consequentcal Damages; provided, however, that Seller's liability 

herein shall be limited to Buyer's liability to its customers as set forth in Buyer's tariffs as such 
tariffs may kx! amended from time to time. Seller shall receive notice 01 the pendency of any 
such action and shall have the right to participate in and defend against such action and lo 
prosecute any appeals thereof at Seller's sole expense. 

15.5 &!&!!. The provisions of this Article 15 shall survive the tanination of this Agreement 
indefinitely 

16 I ConiidenBaliW Public Statemeng Exceptas provided in Section 16.2, each Party 
agrees that, during the Term. it shall hold in strict confidence and shall not without the prior 
written consent of the other Par& disclose to any Person (a) any Confidentiai Information with 
respect to Ihe olher Party (and its Afmates) or (b) the terms and condttiim and other infomation 

conrained in any Transaction Agreement. The Parties shall consul? with each other and, subject 
to Section 16.2. no Party shall issue any p~blic announcement or statement with respect to the 

exislence of this Agreement or the Master Agreemen!. or any transaction contemplated hereby 
or thereby without the consmiof the other Party. 

Third Pam Claims. With respect to claims made by third parties, the  indemnifying party 

ARTICLE $6. GONLlDENTtALITY 
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