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JUDGE BRODSKY: Let's go on the record and now
call case 04-0610. This is New Landing Utility,
Inc. 1It's the rate case day two of the trial, if
may have appearances for the record, please.

MR. GARG. Representing the People of the State
of Illinois, Rishi Garg and Susan Satter fromthe
O fice of Attorney General, Lisa Madigan, 100 West
Randol ph, Floor 11, Chicago, Illinois, 60601

MR. LOWE: Ral ph Lowe representing the Lost

Nati on Property Owners Association, 407 West Gal ena

Boul evard, Aurora, Illlinois.

MS. MURAN- FELTON: Amy Mur an-Felton on behal f of

New Landing Uility, 110 South New Lake, Oak Park,
Il11inois, 60302.
MS. SCARSELLA: Carla Scarsella and Jan
Von Qual en appearing on behalf of the Staff of the
[1'linois Commerce Comm ssion, 160 North LaSalle
Street, Suite C-800, Chicago, Illinois, 60601.
JUDGE BRODSKY: Okay. Thank you. Welcome back
everyone, for day two. Just as we begin,
unfortunately one of the challenges in this room

today is that we have no m crophones, so |I'm going
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to ask everyone to speak up so that

doesn't get | ost.

with its

MS. SCARSELLA:

Wth that,

is staff

first witness today?

Yes,

we ar e.

call witness Rochell e Phipps.

t he sound

ready to proceed

(Wtness sworn.)

ROCHELLE PHI PPS,

called as a witness herein,

sworn, was exam ned,

havi ng been first duly

and testified as foll ows:

DI RECT EXAM NATI ON

BY

MS. SCARSELLA:

Q Ms. Phipps, would you please state your
name for the record.

A My name is Rochelle, R-o0-c-h-e-I-1-¢e,
Phi pps, P-h-i-p-p-s.

Q Whose your enployer and what is your
busi ness address?

A ' m enpl oyed by the Illinois Conmerce
Commi ssion, 527 East Capitol Avenue, Springfield,

I11inois,

62701.

Staff would like to

full
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Q What is your position at the Illinois
Conmer ce Comm ssion?

A |'m a senior financial analyst in the
Fi nance Departnment of the Financial Analysis
Di vi si on.

Q Did you prepare a written -- did you prepare
exhibits for submttal in this proceedi ng?

A Yes, | did.

Q Do you have before you a document which has
been marked for identification as |ICC Staff Exhibit
3.0, which consists of 37 pages, including one cover
page, a table of contents, 29 typewritten pages, and
6 pages of schedules and is it entitled "The Revised
Direct Testinmony," which is -- excuse me -- which is
entitled the "Direct Testimony of Ms. Phipps?"

A Yes, | do.

Q Did you prepare that document for
presentation in this matter?

A Yes, | did.

MS. SCARSELLA: | would like to note for the
record that this is the same document that was filed

via e-Docket on January 21, 2005.
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MS. SCARSELLA:

corrections to make to

Q.

A No, | do not.

Do you have any additions or

| CC Staff Exhibit 3.07?

Q Is the information contained in | CC Staff

3.0 true and correct

A Yes, it is.

to the best of your know edge?

If | were to ask you the same questions set

forth in I CC Staff Exhibit

be the same today?

A Yes, they woul d.

MS. SCARSELLA:

i nto evidence of | CC Staff

JUDGE BRODSKY:

Your Honor,

3.0, would your

responses

I move for adm ssion

3. 0.

Any obj ections?

MS. MURAN- FELTON:

None from the conpany.

MR. LOWE: No objection.

JUDGE BRODSKY:

Okay.

Then Exhibit 3.0 is

adm tted subject to cross-exam nation.

MS. SCARSELLA:

cross-exam nati on.

Ms.

(Wher eupon, | CC Staff

Exhi bit No. 3.0 was

received in evidence.)

Phi pps

is avail able for
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JUDGE BRODSKY: Okay. Does the company wi sh to
begi n?

MS. MURAN- FELTON: Yes, | will.

CROSS EXAM NATI ON
BY
MS. MURAN- FELTON

Q Good norni ng, Ms. Phipps.

JUDGE BRODSKY: Proceed.

MS. MURAN- FELTON: Thank you.

MS. MURAN- FELTON: Q. You propose as
a reasonable -- what you believe is a reasonable
rate of return of 8.38, is that correct?

A That's correct.

Q Schedule 3.1 of your testinmony?

A Yes, 8. 38 percent.

Q And do you recall seeing the capita
structure that was set by the Illinois Comrerce
Comm ssion for this conpany in Docket 79-0673 and
Docket 79-0679?

A | don't recall what the capital structure
was i n that case.

Q If | were to show it to you -- this is the
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order fromthe Commerce Comm ssion and that's the

schedul e that sets forth the capital structure for

the company in that docket -- in the 1979 docket.
(Document tendered.)

A Okay. | see.

Q Isn't it true that in that case and those
dockets that the Commerce Conmm ssion set the capita
structure for the conmpany at $170,534 of debt and
900, 000 of equity?

A Well, | don't agree with that. There is
900, 000 in common equity, however, there is a
surplus -- an earned surplus of negative $155,510
(sic), so | believe the common equity bal ance is
actually $744,490 and | believe that the debt total
$300, 000 because there's the nortgage note for
$170,534 and there was al so advances from associ at ed

conmpani es for $129, 000.

Q What interest is owed on the advances?
A | don't know what the interest rate is on
advances from the associated conpani es. | have

requested that information and the conpany wasn't

able to provide that.
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Q. The order doesn't allow that, does it?

A | don't know if the order allows it.

MS. SCARSELLA: Objection; relevance as to how is
this pertinent to the rate of capital that
Ms. Phi pps has conput ed.

MS. MURAN- FELTON: Well, it is relevant because

the capital structure in this matter is at issue.

JUDGE BRODSKY: "1l allow the question.
THE W TNESS: | don't know what the interest rate
Is on advances from associ ated conmpani es, but | know

that in the December 31, 2003 annual report -- |
don't know what the interest rate is on advances for
associ ated conpani es, but | know that the remaining
bal ance for those advances from associ at ed
conmpani es, which is just over $80,000, is reflected
in the Il ong-term debt portion of the conmpany's
bal ance sheet as of December 31, 2003, so | consider
that | ong-term debt.

MS. MURAN- FELTON: Q. If there's no interest
al |l owed, how can you cal culate that in the overall
capital structure?

A Well, ultimately from ny cost of capital
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recommendation, | used a hypothetical capital
structure, so it didn't really reflect the advances
from associ ated conpani es.

Q So if you were to use the order from Docket
79-0673 and 79-0679 as a hypothetical capital
structure in this case, you could use just the debt
of $170,534 on the equity of 900,000 for a total of
$1,070,594 (sic) of debt equity?

A W Il you repeat the question, please.

Q l'm sorry. Using your hypothetical, could
you use this as a hypothetical capital structure and
using this hypothetical capital structure of
$170, 534 of debt and $900, 000 of equity, would your
total debt in equity be $1,070, 5947

A Hypot hetically speaking, if | used a
$900, 000 common equity bal ance and $170, 534
| ong-term debt bal ance, | would have an 84 percent
equity ratio.

Q If the ratio does change, the overall rate
of return would change? |[|f for some reason the
ratio that you calculated in your testimny changed,

the overall rate of return will change?
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1 A Al'l else equal that their capital structure
2 ratios changed, therefore, the cost of capital will
3 change.

4 Q And you used a hypothetical capital

5 structure --

6 A Yes.
7 Q -- in your testinmony? Okay.
8 MS. MURAN- FELTON: Thank you. I don't have any

9 other questions.

10 JUDGE BRODSKY: The intervenors --

11 MS. SATTER: Yes.

12 JUDGE BRODSKY: -- do you have any questions?
13 MR. LOWE: No questions.

14 MS. SATTER: Okay. Thank you.

15 CROSS EXAM NATI ON

16 BY

17 MS. SATTER

18 Q Good nmorni ng.

19 A Good nor ni ng.

20 Q My name i s Susan Satter. [|I'mwith the
21 Office of the Attorney General. | have just a

22 couple of questions for you about your testinmony.
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JUDGE BRODSKY: You know, | think both of you are
going to have to speak a little louder. This room
really swall ows.

MS. SATTER: Q. You determ ned the return on

conmmon equity that you believed is appropriate for

New Landing Utility; is that correct?
A Yes, | did.
Q And to determ ne the return on equity, you

analyzed certain publicly-traded conpanies; is that

correct?

A That's correct.

Q And you had two sanples, a water sanple and
a general utility sanple, correct?

A That's correct.

Q And did both of those sanples neet -- excuse

me. The water sample met two criteria you said in
your testinony and you have a sanmple of six
conpani es.

Were those all the conpanies that met
your two criteria or did you take some that met your
criteria?

A The six conpani es conposing ny water sanmple
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are all the companies that nmet the two criteria I
used to estimte New Landing's cost of capital --
the two scenarios | used to select my water sanple.

Q So that was the universe that you had
avai l able to you?

A That's correct.

Q Okay. So you did not consider the size of
t he conpany making up these publicly-traded
corporations in selecting your sanpl e?

A Just to select my sample, | did not consider
the size of these conpanies, but in es- -- or making
a recommendation as to New Landi ng's cost of
capital, | considered New Landing's size relative to
the size of these conpanies.

Q So you did | ook at size of these conmpanies
at some point in your analysis?

A | didn't ook at their size, specifically
the mar ket capitalization, |arge market-traded
conpani es.

Q Did you | ook at their operations, in other
wor ds, Aqua America, Inc., do you know what their

operations consists of?
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A Well, Aqua Anmerica is primarily a water
utility. That was one of my criteria. M first
criteria was that | began with a list of al
domestic public corporations assigned to industry

number 4941 (sic), so primarily water conpani es.

Q So we know that these are water compani es?

A That's correct.

Q Okay. Now are you -- do you agree with nme
t hat | arge public -- sone |arge publicly-traded

wat er conpani es consi st of several smaller water
utilities that are managed by a parent? Are you

aware of that kind of structure?

A Yes, | am. For exanple, Aqua America is the

parent conpany of several other water operating
conpani es.

Q Okay. And within their conpanies, do you
know how many are serving smaller communities?

A No, | don't know that.

Q Woul d you know that for Artisan Resources,
in other words, what portion of their operations
serve small communities?

A No, | don't know that.
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Q And California Water Service Group sanme
answer ?

A | don't know.

Q Would it be fair to say you don't know t hat
for any of the water conpanies in your sanple?

A It's fair to say | did not consider the
operating utilities. I considered the six conpanies
when estimating the cost of capital.

JUDGE BRODSKY: Coul d you continue to project.

THE W TNESS: Sur e.

MS. SATTER: Q So you don't know to what
extent these conpanies have small water conpany

operations within thenf

A No, | don't know the details of all the
operating companies. | relied on market data for
these six water utilities.

Q And that was not in the market data?

A Not that | relied upon for my anal ysis.

Q Now you relied on the DCF and CAP M met hods
to determ ne the cost of common equity for your
sanpl e group?

A Yes, | did.
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Q And is it your belief that these two
anal ysis are well-established measures?
A Yes, they are.
Q And is it true that the Commerce Comm ssion

has used these measures consistently for someti me?

A As long as |'ve been at the Illinois
Comerce Comm ssion, | have used the DCF and ri sk
prem um nodel | believe.

Q Now in | ooking at these publicly-held
compani es, would you agree with me that the
managenment i s separate fromthe owner, that is the
management i s separate fromthe sharehol ders?

A Yes, that's true. These are publicly-traded
conmpani es, so the shareholders are public and they
all manage their water utility operations.

Q Woul d you agree with me that management is
held to a standard to at | east produce a return on
i nvested capital when a conmpany is publicly-traded?

MS. MURAN- FELTON: | would object on the
expertise she would have in this area.

MS. SATTER: Well, her expertise is return on

capital and structure of corporations.
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JUDGE BRODSKY: "1l allow the question.

MS. MURAN- FELTON: But not on managenent.

THE W TNESS: | know that investors demand a
return that is comm sserate with the |evel of risk
with the conmpany.

MS. SATTER: Q. If a -- i f managenent were
produci ng a negative return, do you think their
sharehol ders woul d demand changes in the management ?

MS. MURAN- FELTON: | object on the grounds of she
woul d be specul ating as to what they would know.

JUDGE BRODSKY: Overruled. You may answer the
question.

THE W TNESS: | woul d agree with that because the
reason | use the hypothetical capital structure for
New Landing in part is a negative rate of return
requi rement.

JUDGE BRODSKY: ' msorry?

THE W TNESS: A negative rate of return
requi rement doesn't make any sense froma financial
st andpoi nt.

MS. SATTER: Q. So in theory, the corporate

structure is setup so that sharehol ders discipline
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managenment and demand certain performance from
management; is that correct?

A | woul d agree that conpanies are account abl e
to their public sharehol ders.

Q Thank you.

Now you would agree with me that New
Landing Utility is not publicly-traded?

A That's true.

Q And in that -- in New Landing -- in New
Landing Utility's situation, management and
ownership are the same; is that correct? Are you
aware of that?

A That's nmy understanding, yes.

Q And under those circunmstances, would you
agree with me that management and -- that management
and ownership are nore closely linked? Strike that.
That wasn't the question.

Woul d you agree with me that if
management and ownership are the same the owners
have the opportunity to control management ?

A | would agree with that. They're the sanme

person.
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Q So to the extent that -- that the owners
control managenment directly, the risk of
m smangement should be m nim zed, wouldn't you
agree, at |east from the point of view of the
shar ehol der ?

A You are asking if the -- is it correct
that -- you are asking that if the owner is the
sharehol der, then the owner would want to mnimze
ri sk of m smanagement? |'m not sure | understand.

MS. MURAN- FELTON: | object only because | think
it's getting beyond her expertise.

MS. SATTER: Well, she can't answered the
guestion, so | have to rephrase the question.

JUDGE BRODSKY: Ri ght.

MS. MURAN- FELTON: Okay.

JUDGE BRODSKY: Go ahead. Rephrase the question.

MS. SATTER: Q. Wbuld you agree with me that if
the owner -- if the owner of all the shares is the
sanme as the management that the risk to the
shareholder is m nimzed because the sharehol der can
totally control managenment ?

MS. MURAN- FELTON: | would just object because
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again because she's a financial expert, not a
cor porate governance expert.

MS. SATTER: This goes to risk.

JUDGE BRODSKY: Sustain as to form If it's a
purely hypothetical question, I'll allow it, then
ask the question as such.

MS. SATTER: Q. In theory, can you answer that
question?

A | can't really speak to that question. What
I"mtrying to do when |I'm making nmy cost of capital
recommendation is balance the interest of the
utility and the ratepayers, and as far as the |evel
of risk, depending upon who the sharehol ders,
can't speak to that. | don't know.

Q When you say you're balancing the interests
of the utility and the ratepayers, you mean the
utility sharehol ders and the ratepayers?

A | would say the utility, because what |I'm
trying to do is produce a rate of return that result
In revenue requirements that allow the utility to
access the capital markets, so | would say the

utility.
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Q Okay. So not the ratepayers, so you are not
t hat concerned with the sharehol der return?

A Well, as long as the cost of capital that I
recommend i s equal to the investor required rate of
return and sharehol der return would be satisfied and
be met.

Q Now you determ ned based on DCF and CAP M
that the investor required return for a water
utility is | believe 9.9 percent.

A W Il you repeat the question, please.

Q. Based on - -

MS. MURAN- FELTON: What page were you referencing
in Ms. Phipps' testimony?

MS. SATTER: Q. On Page 21, Line 397, you say
taking the m dpoint of the DCF and risk prem um
derived estimtes, and that's your CAP M analysis --

A Yes.

Q -- or 9.90, so my question to you is based
on your DCF and your risk prem um derived estinmtes,
woul d the m dpoint be 9.907

A That's correct.

Q And you used the m dpoint of those two
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anal yses as a starting point in your other analyses
t hat you have done before the Illinois Comerce
Comm ssi on?

A Well, | don't always use the m dpoint. It
depends on the target conmpany, the conmpany for which
|"mestimati ng the cost of capital for.

Q So you like to retain sonme judgnment in this?

A That's true.

Q But if you were to take average of your DCF
and your CAP M analysis, you would have gotten 9.9;
is that correct?

A That's correct.

Q And if, in fact, you used 9.9 as a base to
t hen adjust on the basis of your informed judgnment;
is that correct?

A That's correct.

Q So had you not made any further adjustnent,
9.9 would have been your DCF and CAP M result?

A That's correct.

Q Okay. Now you added what you called a
liquidity prem um, correct?

A That's correct.
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Q And the effect of that was to increase the

return on conmon equity by 246 basis points,

correct?
A That is correct.
Q And you used an interest rate that you found

at the Rural Tel ephone Finance Cooperative for a
10-year | oan as a basis for that adjustment,
correct?

A Well, to estimate liquidity premum |
subtracted the current rate of return on a 10-year
A-rated corporate utility bonds fromthe interest
rate the Rural Tel ephone Finance Cooperative charges
for 10-year | oans.

Q Was there any attenmpt to modify your risk
prem um -- your risk prem um analysis since you

were using interest rates for bonds and 10-year

| oans?

A No, that was an adjustment for ny cost of
equity.

Q But you used long-terminterest rates for

bonds for your cost of equity?

A That's true.
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Q So you didn't use a market-based -- a
shar ehol der mar ket - based figure, did you?

A | don't know how I could estimte an
liquidity premum using data for market-traded
conpani es because the liquidity premumis intended
to conpensate investors for the additional risk that
exi st when a conpany's not market traded.

Q So you are assum ng that there is an
additional risk as a result of not being traded?

A Yes. As | stated on Line 405 of nmy direct
testinony, liquidity cost arise fromthe property of
financi al consequences of an investor's ability to
set an asset at the desired tinme an individual
price.

Q Now you didn't bal ance against that risk the
i ncreased control that an investor that wholly owns
a conmpany would have, didn't you?

A No, | didn't.

Q Now you used the Rural Tel ephone Finance
Cooperative's rate, correct?

A Yes.

Q Now t he Rural Tel ephone Finance Cooperative
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provides funding to rural telephone cooperatives;
isn't that correct?

A Yes, that's correct.

Q It does not provide financing to
i nvest or - owned conpani es; isn't that correct?

A The Rural Tel ephone Finance Cooperative is
not limted to tel ephone cooperatives and al so
provides links to rural comunity tel ephone
conpani es.

Q Do you know whet her those conmmerci al
t el ephone conpani es are investor-owned? Are you
assum ng when | say commercial it means investor
owned?

A | don't know if they're in -- these
t el ephone conpani es that RFTC provides -- RTFC --
excuse me -- provides lending to conpanies that
woul d al so not have liquid securities and they may
have a small group of investors, but there's no
publicly-traded conmpanies |ike the conpanies in ny
sanpl e.

Q But they include customer-owned conpani es

whi ch are what cooperatives are, correct?
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A Yes.

Q Did you | ook at what |ending -- excuse me.
Let me strike. Did you | ook at what | oans are
avai l able to water cooperatives or small
non-for-profit water utilities?

A No, | didn't.

Q Are you famliar with the United States

Department of Agriculture's rural utility service?
A |*'m not famliar with that.
Q Are you famliar with their water and waste

water interest rate progran?

A No, |'m not.

Q So you did not consider particular -- you
didn't consider programs particular to water
utilities in developing your liquidity analysis, did
you?

A No, | used the RTFC interest rate because
have access to that.

Q Now you woul d agree with ne that the
di fferent phone industries and the water industries
serve different functions?

A | woul d agree with that.
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Q And in the tel ephone industry would you
agree with me that there have been significant
efforts to introduce conpetition to that industry?

A | would agree with that.

Q And woul d you agree that there has been,
some would say, a technol ogical acceleration in the
t el ephone i ndustry over the past say ten years?

A | woul d agree with that.

Q And woul d you agree with me that anmong the
changes in the tel ephone industry is the demand for
broadband services which could -- stop there -- the
demand for broadband services?

A |*'m not a tel ecommuni cati ons expert, but the
tel ecommuni cati ons i ndustry has | would -- the
tel ecommuni cati ons i ndustry has different risk than
the water utility industry, but if I was estimting

the cost of capital for a telecommunications

conpany, | would use a sanple of telecommunications
conpani es as opposed to a water utility sanple.
Q Okay. So you wouldn't use the same sanple

for tel ephone as for water ordinarily?

A No.
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Q Are you famliar with intercarrier
conpensation?

A No.

Q Do you know what risk that issue has inmposed
on tel ephone conpanies, particularly rural tel ephone
conmpani es?

A " m not an expert in telecommunications.

Q So you don't know what the effect of the
intercarrier conpensation of rural revisions are?

A No.

Q And so you don't know what effect that m ght
have on cost of capital, do you?

MS. SCARSELLA: Objection, your Honor; asked and
answer ed.

JUDGE BRODSKY:  Sust ai ned.

MR. SATTER: | did not ask if she knew what
effect it would have on cost of capital.

MS. SCARSELLA: She did not consider it. How
many times does she need to say that.

JUDGE BRODSKY: Well, that's my viewis she's
already testified that she's not addressing that

i ssue and not an expert in that issue, so let's nove
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on.

MS. SATTER: Q. So you don't know what effect
this m ght have had on the interest rate that was
used on Page 22 of your testinony?

MS. VON QUALEN: Can you clarify what you mean by
this?

MS. SATTER: All of the itens we've just gone
over because the testimny's about the tel ephone
i ndustry.

THE W TNESS: No. The reason | use the RTFC
interest rate because it's the best avail able proxy
for an ill-liquid conpany interest rate.

MS. SATTER: Q. And when you say best, you nmean
the best even with all these problems and

differences that we have just tal ked about?

A Yes, | believe that that's true. The
A-rated corporate utility bonds that | used in
addition to the RTFC interest rate is not limted to

water utility either, so | think that my liquidity
premumis the best avail able estimate that | have.
Q Your liquidity prem um was basically the

difference between what the Rural Tel ephone Finance
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Cooperative charge for

10-year

A
Q
smal |
resul

A

That's correct.

So if you had used a different

utility,

t?

a 10-year | oan and

A-rated corporate utility bond?

the

proxy for a

you m ght have gotten a different

That's certainly possible, but thi

S

liquidity premum reflects the perceive reward for

security that does not have a liquid market. The
10-year A-rated corporate utility bonds are traded
freely. There's a liquid market for there's the

RTFC i nt er est

don't

rates are

have access to the public market for

bonds so

believe this is a good estimte for

Q

sim|

But

anticipate have been different,

woul dn' t

ar charge for a rural

better?

A

Q

t hat

A

How about

don't

know t hat.

address smal |l conpani

don't

know t hat

limted to compani es that

i ssui ng

but |

liquidity cost.

you agree with me that a

wat er sanpl e woul d be

a sanple for the market

es?

ei ther.

as a whol e
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Q Because you don't really know to what effect
the state of the tel ephone industry has affected
this 7.35 percent interest rate?

A No, | don't know that because the liquidity
costs are not directly observable if | use a proxy
for it. If | use a proxy, there's potential for
measurement error. That's why |I use sanples in two
cost-of-equity markets to reduce the anmount of that
measur ement .

Q But you don't know?

A That's the reason | don't know. lt's not
measured directly -- directly measureable.
Q And you don't know what the measurenent of

error is, do you?

A No, but | did everything to reduce the
amount of measurement. | empl oyed two sanpl es.
empl oyed two different cost-of-equity models and
conpared ny cost of equity to the rate of return the
mar ket currently requires on A-rated |long-term debt.
| used the best avail able information.

Q And when you say you used the best avail able

i nformati on, you mean in your DCF analysis and your

500



(oe]

10

11

12

13

14

15

16

17

18

19

20

21

22

CAP M anal ysis as well,

A In my --

Q Of course,

could, right?

A Yes.

t hr oughout

Q Of course. But

i ncluding all of
maki ng your fina

A Yes.

t hese

ri ght?

you believe you did the best

when you say t

different el eme

my anal ysi s.

hat, you are

nts to it in

you

deci sion or final recomendati on?

MS. SATTER: Okay.

Thank you very much for

JUDGE BRODSKY:

s t

| have no further questions.

your time.

her e anyt hi ng,

MR. LOWE: No questions.

JUDGE BRODSKY:

MS. VON QUALEN:

first.

JUDGE BRODSKY:

Wwe' ||

Redi

we' |

Coul d we have a

rect?

M. Lowe?

little break

| take ten m nutes.

(Wher eupon,

a 10-m nute

break was taken.)

go back on the record. And does

staff was any redirect

MS. SCARSELLA:

No,

for Ms. Phipps?

we do not.
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JUDGE BRODSKY:

MS.

You can then call your next

VON QUALEN: Staff calls Cheri

JUDGE BRODSKY:  We'|l |

MS.

JUDGE BRODSKY:

called as a witness herein,

SWOr n,

> O > O

Q

Good morni ng.

HARDEN: Good nor

Thank you, Ms. Phipps.

wi t ness.

Har den.

put the wi tness here.

ni ng.

(Wtness sworn.)

Thank you.

CHERI HARDEN

havi ng been first duly

was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY

MS. VON QUALEN:

Good norning, Ms.

Good morni ng.

Pl ease state you name for

Cheri Harden.

busi ness address?

A

Har den (sic).

the record.

VWho is your enployer and what is your
| *'m enpl oyed by the Illinois Conmmerce
22 Comm ssion. My address is 527 East Capitol Avenue,
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Springfield, Illinois, 62701.

Q What is your position at the Conm ssion?

A |'"'m a rate analyst in the Rate Department of
t he Financial Analysis Division.

Q Ms. Harden, did you prepare testinmony and
exhibits for submttal in this proceeding?

A Yes, | did.

Q And do you have before you a document which
has been marked for identification as |ICC Staff
Exhibit 4.0-R Revised Direct Testinmny of Cheri L.
Harden consisting of 21 typewritten pages and with
one schedul e attachment?

A Yes.

Q Did you prepare that document for submtta
in this proceedi ng?

A Yes, | did.

Q Do you have any changes to make to that
docunment ?

A No, | do not.

Q And do you also have before you a docunent
whi ch has been marked as | CC Staff Exhibit 8.0,

Suppl emental Direct Testinony of Cheri L. Harden
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consisting of two typewritten pages and one
schedul e?

A Yes.

Q Do you have -- did you prepare that exhibit
for submttal in this proceeding?

A Yes, | did.

Q Do you have any additions or changes to |ICC
Staff Exhibit 8.07?

A No, | do not.

Q And, finally, do you al so have before you a
docunment which has been marked as | CC Staff Exhibit
12. 0 Second Supplenmental Direct Testinony of Cheri
L. Harden consisting of three typewritten pages and
two schedul es?

A Yes.

Q Did you prepare |ICC Staff Exhibit 12.0 for
suppl enmental in this proceedi ng?

A Yes, | did.

Q Is the testinmony that you provided in | CC
Staff Exhibit 4.0-R, 8.0, and 12.0 true and correct
to the best of your know edge?

A Yes, it is.
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Q If | were to ask you the same questions
t oday, woul d your answers be the same?
A Yes, they woul d.

MS. VON QUALEN: Judge, at this time | nove for

adm ssion into evidence of |ICC Staff Exhibit 4.0-R,

which was filed electronically on February 14, 2005,

| CC Staff Exhibit 8.0, which was filed
el ectronically on March 8, 2005, and I CC Staff
Exhi bit 12.5, which was filed electronically on
March 3, 2005.

JUDGE BRODSKY: Is there any objection?

MS. MURAN- FELTON: No obj ecti on.

MR. LOWE: No objection.

JUDGE BRODSKY: Okay. Then those exhibits will
be adm tted subject to cross.

(Wher eupon, | CC Staff

Exhi bit Nos. 4.0-R, 8.0,

and 12.0 were received
in evidence.)
Does the conpany wish to proceed?

MS. MURAN- FELTON: Yes.
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CROSS EXAM NATI ON
BY
MS. MURAN- FELTON
Q Hi, Ms. Harden.
Hi .
Just a couple of questions for you.
Turning to Page 16 of your testinony,
that's I CC Staff Exhibit 4.0R, your initial
testi nony, you don't -- you disagree with the
company request for increase in availability charge;
I's that correct?
A Yes, | do.
Q And you disagree with the company's request
for an increase in avail able charge because you
mai ntain that the cost to providing this service
t hey, the conpany, hasn't provided any evidence that

the cost of providing this service has increased?

A Yes.
Q Isn't it true that the purpose of recovering
the cost of service is -- actually the purpose of

the availability charge never to recover the cost of

service, rather it was to spread the cost to
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mai ntain and i nmprove the plant?

A That may be true in the initial setting of
the availability rate.

Q But wouldn't that be true over time? You
need to continually maintain and i mprove the plant;
isn't that true over the life of a plant?

A That may be true about the plant, but I
don't think that availability costs should continue
to cover the cost of that.

Q But you woul dn't disagree with the conpany's
perspective that its purpose was never to just --

t he purpose of the availability charge was never to
just recover the cost of service, rather it was to
spread the cost of inproving and continually

mai nt ai ning the plant, would you disagree with that
statement ?

A Can you state it again.

Q Sure. Can you repeat the question.
(Question read by
reporter.)

A No.

Q But don't you believe the availability
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charge customers have the same obligation to upkeep
and mai ntain the plant?

A No.

Q Don't you believe that the availability
charge customers enjoy the same benefit of
mai nt ai ni ng an updated and i nmproved plant as the
ot her custonmers?

A No.

Q Woul d you just disagree with the fact that
cost of the upkeep and mai ntenance of the pl ant
continually increase over time?

A | agree that the cost increases.

Q Ms. Harden, just in the same portion of your
direct testimony though Page 6, you propose doing
away with the m nimum bill and charge for the
customer charge and usage; is that correct?

A Yes.

Q How do you propose that this work with
respect to the old lines in Lost Nation -- since we
can't record their usage because these lines are old
and unreliable, do you think that those -- it's

wor kable to do away with those charges when we can't
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actually rely upon the old lines as far as verifying
t heir usage of those old |ine nmeters?

A Well, the custonmer charge is set at $10
which is the m nimum charge received from those
customers previous to this case.

Q Woul dn't you disagree with the fact that it
is difficult to actually verify usage on those old
| ines given the fact that these |lines are often
cl ogged?

A | believe that some manner to rectify that
shoul d be found.

Q So you are proposing that, in essence, the
customer's on a -- that m ght be on the new line is

payi ng for the usage for customers on an old |line?

A No.
Q Wth respect to the customers on the new
line, the meter's likely to record the proper usage;

Is that correct?

A |'"m not sure if it's the proper usage. It's
the recorded usage.

Q On a line that is constantly clogging the

meter, which -- that would not correctly record
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properly the correct usage, would it?

A | ' m not an engi neer. | do not know.

Q But if aline is clogged, the meter is not
going to record the accurate usage, is it?

A It sounds reasonable. | think then the |ine
shoul d just be cleared and I'm not an engi neer to
know about how clearing the |ine.

MS. MURAN- FELTON: | don't have anything further.
Thanks.

THE W TNESS: Thank you.

JUDGE BRODSKY: Anything further from any
I ntervenors?

MR. GARG: No.

MR. LOWE: No questions.

JUDGE BRODSKY: Any redirect fromstaff?

MS. VON QUALEN: Staff has no redirect.

JUDGE BRODSKY: Thank you, Ms. Harden

THE W TNESS: Thank you.

MS. SCARSELLA: Staff calls WIlliam Marr next

(Wtness sworn.)

JUDGE BRODSKY: Thank you.
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W LLI AM D. MARR,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY

MS. SCARSELLA:

Q M. Marr, can you please state your full
name for the record.

A My name is WIlliam D. Marr spelled Ma-r-r.

Q VWho is your enployer and what is your
busi ness address?

A "' m enpl oyed by the Illinois Conmerce
Comm ssion. My business address is 527 East Capit ol
Avenue, Springfield, Illinois, 62701.

Q Did you prepare a written exhibit for
submttal in this proceeding?

A Yes.

Q Do you have before you a document, which has
been marked for identification as |ICC Staff Exhibit
5.0, which consist of 19 typewritten pages,

i ncluding one cover page, and 18 typewritten pages

and is entitled "Direct Testimony of WIlliam D.
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Marr ?"

A That's correct.

Q Did you prepare that docunment for
presentation in this matter?

A Yes.

MS. SCARSELLA: | would like to note for the
record that this was the same docunent that was
filed via e-Docket on January 21, 2005.

MS. SCARSELLA: Q. Do you have any additions or
corrections to make to I CC Staff Exhibit 5.07

A No.

Q You have before you a document which has
been marked for identification as |ICC Staff Exhibit
9.0, which consist of 12 pages, including one cover
page, 5 typewritten pages and 6 pages of attachments
and is entitled "Supplemental Direct Testimny of
WIlliamD. Marr."

A Yes.

Q Did you prepare that docunent for
presentation in this matter?

A Yes,

MS. SCARSELLA:; I would like to note for the
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record that this is the same document was filed via
e- Docket on March 8, 2005.

MS. SCARSELLA: Q. Do you have any additions or
corrections to make to ICC Staff Exhibit 9.07

A No.

Q s the information contained in | CC Staff
Exhibit 5.0 and 9.0 true and correct to the best of
your know edge?

A Yes.

Q If I were to ask you the same questions set
forth in ICC Staff Exhibits 5.0 and 9.0, would your
responses be the sanme today?

A Yes.

MS. SCARSELLA: Your Honor, | move for adm ssion
into evidence of ICC Staff Exhibit 5.0 and | CC Staff
Exhi bit 9.0.

JUDGE BRODSKY: Is there any objection?

MS. MURAN- FELTON: No obj ecti on.

MR. LOWE: No objection.

JUDGE BRODSKY: Then those exhibits are admtted

subject to cross-exam nati on.
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(Whereupon, Staff Exhibit

Nos. 5.0 and 9.0 were
received in evidence.)
Do you wish to proceed.
MS. MURAN- FELTON: Yes.
CROSS EXAM NATI ON
BY
MS. MURAN- FELTON
Q Good morning, M. Marr.
A Good nor ni ng.
Q A qui ck question for you. | think on your

initial testinony on Page 9 you recite that

83 Illinois Adm nistrative Code 280.90 provides |ate

payment charge shall be set an amount equal to 1 1/2

per month on any amount, including amounts
previously past due for utility service, which is
consi dered past due under 83 Illinois Adm nistrative
Code 280. 90.

A Yes.

Q s that a correct statement?

A Yes.

Q Does, in your opinion, any amounts -- or
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excuse me. Strike that. Does your opinion for

cal culation of |late charges apply to all amounts

t hat are past due or owed to the utility?
A Al'l amounts that are under tariffs that are
approved in their tariffs -- all rates approved in

their tariffs.

Q Does that include this amount, this 1 1/2

per month --

A Yes.

Q -- under the code?

MS. MURAN- FELTON: | don't have anything further.
Thank you.

MR. GARG: | have not hing.

JUDGE BRODSKY:  Anything, M. Lowe?
MR. LOWE: | have a couple of questions.
JUDGE BRODSKY: Pl ease proceed.
MR. LOWE: Thank you.
CROSS EXAM NATI ON
BY
MR. LOWE:
Q M. Marr, you personally participated in an

i nspection of the water systems that we're
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A Just one inspection.

Q And what date did that occur?

A May 24, 2004.

Q And, as a result of that inspection, did you
or someone on the staff of the Illinois Commerce

Comm ssion write to M. Arnmstrong as president of

New Landing Utility?

o > O P

part

A

Q

of

as far

A

Q

| etter

A

Q

Yes. We sent himtwo letters

And what was the date of the first letter?
June 15, 2004.

And a copy of that letter is attached as
your testimony; is that correct?

Yes, to I CC Staff Exhibit No. 9.

Okay. Was there any response to that letter

as you know?

No, the company made no response.

And did you or other staff send another

to Mr. Arnmstrong as president of the utility?

Yes, we sent a second letter.

What's the date of that letter?
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A August 5, 2004.

Q And was there any response to that letter?
A No, the company made no response.
JUDGE BRODSKY: "' m sorry. Coul d you speak a

little | ouder.

THE W TNESS: Sorry.

JUDGE BRODSKY: Thank you.

MR. LOWE: Q. Through and inclusive of the date
of the letter, to the best of your know edge and
belief, has the utility ever responded to either of
those letters?

A No, they have not.

Q Ot her than the inspection to which you have
testified and which you participated, had you ever
participated in any other inspection of the water
system owned by New Landing Utility?

A No.

Q No? |If you know, how many previous

i nspections were there by members of the staff of

the Illinois Commerce Comm ssion?
A | don't know that.
Q Do you know if there ever were any
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I nspections?

A | know that there is no previous report in
our files. | don't know if there's ever been an
I nspection.

Q I f you know, how many customer conpl aints
have the Illinois Commerce Comm ssion received

concerning the service provided by New Landi ng

Utility?

A | don't know the exact number, but before we
conducted our inspection, | contacted our Consumer
Services Division and they gave us a list or | guess

I dentification of what the reasons were for
conplaints and | know that there was quite a few
formletters that were sent in by many of the
custonmers.

Q Formletters you mean they all contain the
sanme | anguage?

A Yes, and then there was also letters that
were fromindividual people that were not form
|l etters, also many of those al so.

Q When you use the term "quite a few," could

you be nore specific in the nunmbers, say a hundred
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or less than a hundred, or 50, or more than 107

A More than 10, less than 50 | actually have
copi es of. | have 11 letters here from-- this is
after the inspection.

Q Those 11 complaints canme after the
I nspection. Do you have any idea how many

compl aints there were before the inspection?

A No, | don't.

Q There may have been sonme, but you are not
awar e?

A Mai nl y our Consumer Service D vision handles

conpl ai nt s.

Q Now as a -- strike that. When the I CC
conducts an inspection, such as the one in which you
partici pated and to which you have testified, is the
i nformati on derived fromthat inspection shared with
any other agency in the State of Illinois,
specifically the Illinois Environmental Protection
Agency?

A No, our reports aren't shar ed.

Q And when the Illinois Environment al

Protecti on Agency conducts an investigation and they
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find there are problems with the water or sewer
utility, do they share that information with the
[1linois Commerce Conmm ssion?

A We do receive copies of the Illinois
i nspection reports. | don't know if we've received
all of them, but we do receive copies of the
reports.

Q When you receive the copies of |EPA

i nspection reports, which show that in their opinion

there are problenms, what, if anything, does the
staff of the Illinois Commerce Comm ssion do?
A Well, in this case we went out and

investigated the facilities, and we wote a letter
to them and we're also aware of the Illinois EPA
Attorney General's |lawsuit against this conpany, and
we're nmonitoring the situation to see what the
outcome woul d be.

Q But, as far as you know, the inspection,
which you testified, is the first and only one
that's ever been conducted by the I1CC as far as you
know?

A | can't answer that. It's the first one
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that's been conducted by nysel f.

Q How | ong have you been enmpl oyed by the
[1'linois Commerce Comm ssion?

A Alittle over two years.

Q So in the two years that you have been

wor ki ng there, this is the only inspection that you

are aware of ?

A For New Landi ng?

Q Ri ght.

Q ' m sorry.

MS. VON QUALEN: You have to answer out | oud.

THE W TNESS: Yes, for New Landi ng.

MR. LOWE: Q.  Now, to your know edge, has the
utility done anything to carry out the
recommendati ons contained in your letters?

A The only two that |I'm aware of is that he
has installed flushing hydrants and seal ed t he
abandoned wel | s.

MR. LOWE: | have no other questions.

JUDGE BRODSKY: Redi rect .

MS. MURAN- FELTON: Your Honor, if I m ght have

two foll ow-up questions on cross for M. Marr.
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JUDGE BRODSKY: Addi ti onal cross?

MS. MURAN- FELTON: Yes, | have.

MS. SCARSELLA: Objection, your Honor. They had

their opportunity at cross.

MS. MURAN- FELTON: This was in follow-up rel ated

to M. Lowe's |line of questioning. It's limted

only to the two attachments on the inspection.
JUDGE BRODSKY: Proceed with redirect.
MS. SCARSELLA: Staff has nothing.
MS. MURAN- FELTON: |Is your ruling --

JUDGE BRODSKY: What's that?

MS. MURAN- FELTON: This is a ruling that you are

not going to allow any further recross?

JUDGE BRODSKY: Well, it seenms to me that recross

woul d be dependent upon redirect, so you are asking

for additional cross?

MS. MURAN- FELTON: |If I mght just because in the

record and in addition to the investigation that

M. Lowe asked M. Marr about, he also raised those

|l etters that are not currently in the record and --

MS. SCARSELLA: These are in the record. W just

added them
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JUDGE BRODSKY: \Which letters?

MS. MURAN- FELTON: There was di scussion about
regarding the customer letters that we would just
li ke to explore.

MS. SCARSELLA: They had an opportunity for
cross-exam nation, your Honor.

JUDGE BRODSKY: Wait. [Is -- is the customer
letters within the direct?

MS. SCARSELLA: They were attached to his
suppl enmental direct testinmny attachnments.

MR. ARMSTRONG. \Where?

MS. SCARSELLA: Oh, the customer letters? |
apol ogi ze. | m sunderstood.

MR. ARMSTRONG. We didn't have the chance to
expl ore the custoner letters to make an exhibit.

MS. SCARSELLA: | m sunderstood. | thought it
was the water departnment |etters that were being
di scussed.

JUDGE BRODSKY: W th respect to the customer
letters, is that either attached or discussed within
the direct testimony?

MS. SCARSELLA: No.
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matter that they had an opportunity to conduct

on,

JUDGE BRODSKY:

Al'l right. If it's not been a

Cross

then they're going to have to be entitled to ask

a question on it,

with cross further

t hat

so in that case you may proceed

limted to the custonmer letters.

MS. MURAN- FELTON:  Yes.

CROSS EXAM NATI ON (conti nued)

BY

MS. MURAN- FELTON:

Q M. Marr,

you have before you,

with respect to customer letters

one of those customers on the old |ines?

A | don't believe it specifically spells out

what part they live in, not all of them

Q But their

A Not all of

addresses are on the letters?

them, just nanes.

Q What names are on there?

MS. MURAN- FELTON: If we could get the names, |

request that they,

i f not already, that they be

entered into the record so that the identification

of

t hese customers can be not ed.

JUDGE BRODSKY:

Is there a response fromstaff?

on those letters are each
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MS. VON QUALEN: If you just give us one m nute.

We're discussing our response.
(A brief pause.)
This is a surprise to us.

MS. SCARSELLA: Staff has no objection to
allowing the customer |letters into the record.

JUDGE BRODSKY: Okay. Let nme ask Mr. Lowe, as a
representative for the affected homeowners, is there
any problem with, from your perspective, as to
havi ng the particular custonmers identified?

MR. LOWE: | wouldn't think so. These are
|l etters addressed to a public body. None of them
i nsofar as | know, are stanped confidential for your
eyes only or any such thing, and | think, generally
speaking, that if you register a conplaint with a
government agency, it's a matter of public record

JUDGE BRODSKY: Good enough. So we'll put the
letters in. Since there's no objection from staff
or otherwi se, those should be entered.

You are sponsoring that exhibit,

Ms. Felton.

MS. MURAN- FELTON: Well, | think that the staff
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should just enter it as one of their cross exhibits
to M. Marr's testinony.

JUDGE BRODSKY: \Whose exhibit?

MS. MURAN- FELTON: | haven't seen the
exhi bit --

JUDGE BRODSKY: You asked for exhibit --

MS. MURAN- FELTON: | ask staff to nmove to enter
it. Excuse ne.

MS. SCARSELLA: And we had no objection to them
entering an exhibit. They're asking us to submt a
cross exhibit of our own witness.

JUDGE BRODSKY: Which is why |I'm confused.

MS. SCARSELLA: Which is also I.

JUDGE BRODSKY: It sounds to ne |like they don't
object to it being entered. They're not going to
enter it thenmselves, so --

MR. ARMSTRONG: Could we go off the record.

JUDGE BRODSKY: It's really a matter of | abeling.

MR. ARMSTRONG: Could we go off the record.

JUDGE BRODSKY: We'll|l go off the record.

(Off the record.)

Let's go on the record.
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Let's stay off.
(Off the record.)
We'll go on the record. Okay. So

let's see. There's going to be a stipulation
presented, so who wants to present it?

MR. ARMSTRONG. After having --

MS. MURAN- FELTON: After having discussing that
and exam ning the letter that M. Marr had testified
about, the conplaint letters that were issued to the
Commerce Conmm ssion, we have discussed this matter
with the intervenors, specifically M. Lowe, and as
counsel for them and the homeowner's association,
and we have agreed to stipulate that the letters
I ndicate that all of the residents who drafted those
|l etters live or have property in Lost Nation; is
t hat correct?

MR. LOWE: That's correct. We so stipulate.

JUDGE BRODSKY: Okay. And so with that
stipulation, then do you no | onger have questions
for M. Marr; is that correct?

MS. MURAN- FELTON: We have no nore questions for

M. Marr. Thank you.

527



10

11

12

13

14

15

16

17

18

19

20

21

22

JUDGE BRODSKY: Okay. All right. So we'll
accept that for the record.

Is there any further discussion on that
I tenf?

MS. VON QUALEN: Staff does have some redirect
for M. Marr.

JUDGE BRODSKY: Okay. Okay. Please proceed.

REDI RECT EXAM NATI ON
BY
MS. SCARSELLA:

Q M. Marr, the subject -- the conpany
Intervenors just stipulated to letters or conplaints
received from homeowners. Are these the only
|l etters or complaints that you are aware of?

A No, there are others.

MS. MURAN- FELTON: | would object on what the
rel evancy of other letters that are not before us
ri ght now.

MS. SCARSELLA: |I'mjust clarifying a point
M. Lowe raised that there were conplaints received,
and Mr. Marr already testified that --

MS. MURAN- FELTON: Just as long as this is on the
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record that these hearings aren't before us and not
i n consideration.

MS. SCARSELLA: ['Il just ask whether he's aware
the complaints received by the Conm ssion.

JUDGE BRODSKY: Now if | remember correctly from
M. Lowe's exam nation, M. Marr had indicated that
there may or may not be conpl aints but the ones that
were -- that he was aware of were reflected in the
hearings that he had in front of him

MS. SCARSELLA: That's exactly why we like to
clarify what he is aware of. W don't --

MS. VON QUALEN: M. Marr previously testified
about a number of form complaint letters and a
number of written conmplaint letters when M. Lowe
was cross-exam ning him

Staff would like to clarify what letters
are being discussed right now and whet her those are
all the letters of the conplaints that M. Marr is
awar e of .

MS. MURAN- FELTON: Agai n, the conpany objects.

If M. Marr wants to testify as to what the letters

are currently before himright now, that's relevant
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because - -

MS. SCARSELLA: They had their opportunity to
obj ect when M. Lowe was questioning himabout
compl ai nt s.

JUDGE BRODSKY: Ms. Felton, explain your argunment
as to relevancy.

MS. MURAN- FELTON: Well, these letters that are
currently before us M. Lowe has inquired about
them The fact that there's any other letters, if
at all, we don't have those in front of us.

M. Marr didn't seemto have an amount in
m nd as to how many there were or the source of them
and the fact of the matter these are the only
|l etters currently before him the ones that he
currently has.

JUDGE BRODSKY: So you are saying that the
current question's outside the scope of the cross?

MS. MURAN- FELTON: Doesn't seem-- yes, it's
beyond what we're currently discussing and beyond
the scope of what is before M. Marr at this tinme,
which is just the letters in front of him

MR. LOWE: If your Honor please, if the witness
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Is testifying that he has personal know edge that
there are other conplaints, other than the ones in
his possession, | think that's perfectly reasonable
and proper testinmony even if he doesn't have them
with him or even know what they say.

MS. SCARSELLA: Absolutely, your Honor. M. Marr
testified he was aware of conplaints. He just
happened to have 11 of the conplaints with him but
he's aware of others and that was what M. Lowe
asked him and that's what we would like to clarify
so there is no confusion on the record that his
knowl edge is only limted to these 11. His
know edge i s beyond that, and if the conpany had an
obj ection, they should have objected to when
M. Lowe asked the question.

MS. MURAN- FELTON: In fact, there still is
confusion and the best evidence would have been
actually to provide those other letters.

MR. LOWE: | don't think the best evidence rule
is applicable at all here, your Honor.

JUDGE BRODSKY: |"mgoing to allow the question.

We'll see where that goes, and if there are further

531



10

11

12

13

14

15

16

17

18

19

20

21

22

problems, we'll take them as they come up.
MS. SCARSELLA: Q. M. Marr, other than the
|l etters that were stipulated by the intervenors and

the applicant, the only letters of conplaints that

you are aware of with respect to the utility?
A No, there are other conmpl aints.
Q How did you becone aware of those

compl ai nt s?
A Through our Consumer Services Division.
Q When did you become aware of those

conpl ai nts?

MS. MURAN- FELTON: I'Ill just object to this line
of questioning. This is hearsay.

MR. LOWE: | don't believe it's hearsay, your
Honor .

MS. SCARSELLA: | mean, one arm of the Comm ssion

can't speak to the other? This is hearsay. This is
our Consumer Service Division sending conplaints to
t he wat er department. It's within its persona
knowl edge as wel | .

JUDGE BRODSKY: Okay. So is he testifying as to

|l etters he reviewed or is he testifying to letters
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received by Consumer Services?

MS. VON QUALEN: That's a question for the
wi t ness.

JUDGE BRODSKY: Well, since it's your question,
["mtrying to determ ne what the scope of your
question is.

MS. VON QUALEN: \What we are trying to -- trying
to determne from M. Marr is his know edge about
other complaints. W' re not trying to get evidence
into the record about the truth of the conplaints or
any of the facts about the conmplaints. W're trying
to get into the record what Mr. Marr knows about the

number of conplaints and who the conpl aints were

from

JUDGE BRODSKY: All right. I want to hear the
question.

MS. MURAN- FELTON: | just want, for the record,

to object because we don't even know if he hasn't

seen them whether or not their conplaints.
(Question read by
reporter.)

JUDGE BRODSKY: So it's certainly not hearsay.
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Ms. Felton, rem nd me of your other objection.
MS. MURAN- FELTON: "' mnot sure what the issue
has to do - -

MS. SCARSELLA:

We are not presenting them

We're just asking himif whether he's aware of

compl aints received by Consunmer Services.

JUDGE BRODSKY:

Okay. Explicit as to the period

of time, the objections are overrul ed.

MR. LOWE:

clarificati on,

Your Honor, if | could ask for a

apparently your Honor referred to the

written documents that are in the possession of the

wi t ness as having come from people who lived in the

Lost Nati on

part

of the service area and were

serviced by the small [|ines.

MR. ARMSTRONG:

I don't think we stipulated to

t hat.
MR. LOWE: It's not a stipulation, but you made a
reference to the small I|i nes. As a matter of fact,

at least two of those letters are from people who

are not on the small 1ine.

JUDGE BRODSKY:

di scussi on.

Thi s

Okay. This was in the prior

is already --
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MR. LOWE: | don't want to make it too easy.

JUDGE BRODSKY: And, in any case, | don't think I
can accept that coment because it's starting to
sound |i ke testinmny, but, in any case, we'll take
the stipulation on the record as it was
stipulated --

MR. LOWE: Fine.

JUDGE BRODSKY: -- and we are going to nove on
from there.

MS. SCARSELLA: May | continue ny redirect?

JUDGE BRODSKY: Yes, you may. Actually was there
ever an answer issued to the question?

MS. SCARSELLA: That's a good question.

JUDGE BRODSKY: Re-ask the question and let's get
t he answer.

MS. SCARSELLA: Q. | believe I left off when did
you become aware of the conplaints?

A | believe -- | believe we first inquired our

Consumer Services Division around the time of the

previous rate case filing, which was Docket No.
04- 0321.
Q How did you becone aware of these
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conpl ai nts?
A Consumer Services Division received the

|l etters and they forwarded themto me and | --

Q You were actually in actual receipt of
|l etters?
A Yes. | reviewed them, yes.
Q Do you know whet her the conplaints all came

fromthe Lost Nation or not?

A No, | do not know which area they came from

MS. SCARSELLA: Nothing further.

JUDGE BRODSKY: Anything further fromthe
conpany - -

MS. MURAN- FELTON: Not hing further.

JUDGE BRODSKY: -- or from M. Lowe?

MR. LOWE: Nothing further, your Honor.

JUDGE BRODSKY: Okay. Thank you, M. Marr.

Okay. Who's next? M. Griffin?

MS. VON QUALEN: Judge, this morning took a
little |l onger than what | expected. | would ask if
we could take our lunch break now and come back with
M. Griffin's testimny after |unch. | expect that

his testimony will actually take a little |onger
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than the witnesses that we called this morning and
am getting hungry.
MS. MURAN- FELTON: | don't think ours will be
nmore than 20 m nutes. All right.
JUDGE BRODSKY: 11: 307
MS. MURAN- FELTON: All right.
JUDGE BRODSKY: How about -- let's go off the
record for a m nute.
(Off the record.)
Go back on the record.
(Wtness sworn.)
Thank you.
THOMAS GRI FFI N,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY
MS. VON QUALEN:
Good norning, M. Griffin.

Good nor ni ng.

> O > O

Thomas L. Griffin.

Pl ease state your full name for the record.
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Q Who is your enployer and what is your
busi ness address?

A " m an accountant in the Financial Analysis
Di vision of the Public Utility Division of the
['11inois Commerce Conm ssion.

Q M. Griffin, did you provide witten -- did
you prepare testimny and exhibits for submttal in
this proceedi ng?

A Yes, | did.

Q Do you have before you a document which is
mar ked as | CC Staff Exhibit 2.0-R Revised Direct
Testi mony of Thomas L. Griffin?

A Yes.

Q And does that document consist of 15
typewritten pages entitled "Revisions to Staff
Exhi bit 2.0?"

A Yes.

Q And - -

MR. ARMSTRONG: Is it 2.0-R or 2.07?

MS. VON QUALEN: 2.0-R sorry,

MS. VON QUALEN: Q. And including numerous

schedul es?
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A Yes.

Q Do you al so have before you a document which
has been marked for identification as |ICC Staff
Exhi bit 7.0, Supplemental Direct Testinmony of Thomas
L. Giffin?

A Yes.

Q Does that consist of four typewritten pages
with one schedul e attached?

A Yes.

Q Do you have before you a document which is
mar ked as | CC Staff Exhibit 11.0, Second
Suppl emental Direct testinmny of Thomas L. Griffin?

A Yes.

Q And does that document consist of eight
typewritten pages with several schedul es?

A Yes.

Q Do you have any additions or changes to
Staff Exhibit 2.0-R, 7.0, or 11.07

A Well, | noticed this morning on Staff
Exhi bit 11.0, Page 2, Line 23, there's a
t ypographical error. Schedule 2.06-W should read

Schedul e 2. 06-S.
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MR. ARMSTRONG: \What |ine?
THE W TNESS: Line 23.
MS. VON QUALEN: Q. I's that the only addition or

change that you have?

A Yes.
MR. LOWE: ' m sorry. | didn't catch that
change.

MS. VON QUALEN: | f you |l ook at Line 23 on Line 1
of 11.0, M. Griffin has indicated 2.06-W should
actually read as 2.06-S.

MR. LOWE: Thank you.

MS. VON QUALEN: Q. W th that change to Staff
Exhi bit 11.0-R, are Exhibits 2.0-R, 7.0, and 11.0
true and correct to the best of your knowl edge?

A Yes, they are.

Q If I were to ask you the same questions
t oday, woul d your answers be the same?

A Yes.

MS. VON QUALEN: Your Honor, at this tinme | move
for adm ssion into evidence of | CC Staff Exhibit
2.0-R with attached schedul es, which was filed

el ectronically on February 14, 2005, Staff Exhibit
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7.0, with attached schedule, which was fil ed

el ectronically on March 8, 2005, and I CC Staff

Exhibit 7, 11.0, but

file a revised versi

11.0-R, which will have only one change,

the change that M.

it appears |I'm going to have to

on of 11.0, so it will be

Griffin just testified to.

which is

MR. ARMSTRONG: 11.0-R is the one with to change

the Wto S?

MS. VON QUALEN:

Yes. | have not prepared that

yet. ['I'l be filing that probably tonmorrow

MR. ARMSTRONG: Do it on its face.

JUDGE BRODSKY: Okay. Any objection?

MS. MURAN- FELTON:

JUDGE BRODSKY: Heari ng none,

are adm tted subject

No obj ecti on.

to cross.

then those itens

(Whereupon, Staff Exhibit

Nos. 2.0-R, 7.0, and.

11.0-R were received

evi dence.)

n
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CROSS EXAM NATI ON
BY
MS. MURAN- FELTON

Q Good morning, M. Griffin.

A Good morning, Ms. Muran-Felton.

Q Did anyone review your testimony set forth
in Exhibit 2.0-R, 7.0, and 11.0 before it have filed
in this case?

A Did anybody review it?

Q Yes.

A The Conmm ssion has a procedure whereby staff
testimony before its filed is reviewed by other

people in the departnment, yes.

Q Who is it reviewed by in your case?

A Ms. Struck reviewed it --

Q And - -

A -- and Ms. Selvaggi o.

Q Did any -- was your testinmony set forth in

any of these exhibits filed by the counsel for the
Comm ssion? Was it filed by staff attorneys?
A They were filed by staff attorneys, yes.

Q Did the staff attorneys for the Comm ssion
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have the opportunity to review your testimony prior
to filing it?

A Did the staff?

Q Staff counsel.

A Counsel they did reviewit, yes.

Q And that would be both Ms. Scarsella and
Ms. Von Qual en?

A To my knowl edge, yes.

Q In Staff Exhibit 2.0 filed on February 14,
2005 you testified that certain expenses should be
excl uded because they arose from agreenments between
New Landi ng, affiliated interests of New Landi ng and
had not been approved by the Commerce Conm ssion; is

that correct?

A Yes.
Q You concl uded at that time M. Armstrong's
law firm was an affiliated interest of New Landing;

is that correct?

A That's correct.
Q And you concluded that the Comm ssion had
not approved any agreement between the utility and

M. Armstrong's firm, is that correct?
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A That's ny understanding, yes.

Q And you concluded that this -- for this
reason the Comm ssion should exclude fromall --
exclude | egal expenses from-- all fees for |egal
services provide by M. Armstrong's law firm, is
t hat correct?

A As a matter of fact, M. Arnmstrong has
subsequently filed with the Comm ssion for approval
of the agreement, and that's pending.

Q And then in that testinony you also
concluded, M. Griffin, that CAM Properties was an

affiliated interest of New Landing Utility; is that

correct?

A Yes, ma'am

Q You concluded that the Conm ssion had not
approved of any agreement between the utility and

CAM Properties; is that correct?

A Agai n, that petition has been made to the
Comm ssion, and it's now pendi ng.

Q And you concluded that for this reason the
Commi ssion should exclude from expenses all rents

paid or due to CAM Properties; is that correct?
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A That's correct.

Q And in that testinmony, M. Griffin, you

concl uded that DAME Conmpany was an affiliated

interest of New Landing; is that correct?

A Yes.

Q And isn't it correct you concluded that the
Comm ssi on had not approved any agreenment between
the utility and DAME Conpany; is that correct?

A That's correct.

Q And you concl uded that for this reason the
Comm ssion should exclude fromits expenses for
management services -- all amounts for management
services provided by DAME Conmpany; is that correct?

A Yes.

Q At the time that you prepared this staff

exhi bit, you knew that Staff Exhibit

February 14, 2005 you knew that M.

Mat t hew was providing service to New Landi ng,

you?

A | don't recall know edge of

2.0-R filed on

Armstrong's son

who t he person

was perform ng that service. | knew t here was

someone performng billing services.

did not

at

di dn't
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the time recall it was Matthew Armstrong.

MS. MURAN- FELTON: Just one second.

(A brief pause.)

MS. MURAN- FELTON: Q. M. Griffin, did you
review responses to the conmpany's data requests from
the staff to the company?

A From staff to the conmpany, yes. \Which ones
are you tal king about?

Q Specifically Data Request 4.7. That's Staff

Cross Exhibit 10, which I can provide to you if you

i ke.
(Docunment tendered.)
A There's no date. | don't -- | did not send
t hat data request out mysel f. I do not recall

seei ng that before February 8.

MR. ARMSTRONG: Before when?

MS. MURAN- FELTON: February 8.

MS. MURAN- FELTON: Q. The testimony you filed on
February 15 you don't recall seeing this before
February 157

A February 157

Q Excuse me, 14. Pardon me. February 14 you
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filed this testimony.

A February 14 is when | filed ny Exhibit 2.0-R
and | don't recall seeing that before.

Q When, if at any time -- could | have just
one m nute.

(A brief pause.)

JUDGE BRODSKY: Are there going to be further
questi ons?

MS. MURAN- FELTON: ' msorry. Just one m nut e.

(A brief pause.)

MS. MURAN- FELTON: Q. M. Griffin, does staff
counsel make avail able to you all data request
responses in preparation of your testimony?

A They don't make avail able per se. They're
available on -- all data request responses have been
sent interoffice mail so that they were avail able
| just have not reviewed that particular one because
" m not the one who sent it before | prepared ny
testi nony.

Q Okay. So going back to the question | had
for you about first M. Armstrong's son Matthew, at

the time you prepared your testimony on February 14,
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you did not -- you did not include -- at the tinme
you did not include any testimny that Matthew was
an affiliated interest?

A No.

Q And at the time you prepared that testinmony,
you did not include in your testimny about any
opi ni ons regardi ng whet her or not Ann Armstrong was
an affiliated interest?

A Ann Armstrong woul dn't have been an issue

because she was not incurring any expenses in the

test year that | was reviewng.

Q And is your opinion now that Ms. Armstrong
is an affiliated interest?

A Yes.

Q And at the time that you prepared your

testinony in February 14, 2005, did you concl ude

that M. Armstrong's mother was an affili ated
I nterest ?
A No, | did not take issue with
M. Armstrong's nmother at all. It was not an issue

again in that particular review

Q And do you think so now? Do you think his
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mot her now is an affiliated i nterest?

A It's my opinion now that she was an
affiliated interest.
Q I n your nost recent testinmony filed on March

30, Mr. Griffin, you concluded that Matthew
Armstrong, and Ann Armstrong, and Mr. Armstrong's
not her are affiliated interests in your opinion; is
t hat correct?

A That's correct.

Q And you base that on the section of the
[1linois statute 220 ILCS 5-7-10127

A | saw H at the end of that.

Q Subsection H; is that correct?

A Correct.

Q And Subsection H has to do with peopl e who
are part of the famly of an officer or director of
a utility; is that correct?

A As | recall, | don't have that section in
front of me now.

Q | can provide one for you.

A (Wtness reviewed document.) It refers to

people who are rel ated by ownership or bl ood
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rel ati onshi p.

Q And Matthew is not an owner of the utility,

is he?

A No, he's -- but he is a blood relationship
which is why | considered himan affiliated
I nterest.

And Ann's not an owner?
O the utility?

Ri ght.

No.

A
Q
A
Q M. Armstrong's nmother is not an owner?
A No.

Q

And Subsection H has to do with a person

who's exercising control over a utility through a
fam |y menber; is that correct?
MS. VON QUALEN: Your Honor, |'m going to object

to this line of questioning. M. Griffin did
reference 7-101 H, but | believe now Ms. Felton is
getting into |l egal argument and we have not provided
M. Griffin as a | egal expert. This kind of
argument can be made in briefs and | don't think

that our |lay witness should be subjected to
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cross-exam nati on about it.

JUDGE BRODSKY:  Sust ai ned.

MR. ARMSTRONG.: |Is he going to take out his
reference to the testinony they're affiliated
interests? He's not going to draw a | egal opinion
and he shouldn't put in his testinony.

MS. MURAN- FELTON: M. Griffin has made a
conclusion and in his mnd that these particul ar
parties are affiliated interests and he's referenced
Subsection H.

JUDGE BRODSKY: Save it for briefs and spare ne
the editorial, M. Armstrong.

MS. MURAN- FELTON: Q. M. Griffin, have you or
has any menber of the Comm ssion, as far as you
know, conducted any investigation or hearing
regardi ng whet her or not either Matthew Arnmstrong,
Ann Armstrong, or M. Arnstrong's nmother are
affiliated interests?

A No. M. Armstrong has not filed a petition
for an affiliated interest finding in that agreement
with those two cases. The only agreenent --

petition that |I'm aware of for approval under
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affiliated i nterests would be for the law firm and

for CAM Properties.

Q But, to your current know edge, has the
Commi ssion investigated whether or not these
entities are affiliated interests?

A The Comm ssion has not to my knowl edge.

Q And, to your know edge, there's been no
hearing with respect to whether or not these three
entities are affiliated interests?

MS. VON QUALEN: Your Honor, | object. This has
been asked and answered.

MS. MURAN- FELTON: Actually, no. | asked whether
there's been an investigation. Hearings is a

separ ate

request.

JUDGE BRODSKY: Read t

MS. VON QUALEN:

whet her

JUDGE BRODSKY:

hi m

The answer

he question back.
(Question read by

reporter.)

t here was an investigation.

You may answer

t he questi on.

to the question about

You can't answer the question for
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MS. VON QUALEN: | was objecting, your Honor.
| ' m obj ecting because he already answered that there
has been no investigation and | think it is only
rational that if there has been no investigation
there has been no hearing. It would be very unusual
to have a hearing before there had been an
i nvestigation.

MS. MURAN- FELTON: But he can answer what he
knows.

JUDGE BRODSKY: It's a sinple matter. "1l allow

THE W TNESS: Just to be clear, could you
identify the three entities we're tal king about ?

MS. MURAN- FELTON: Q. Yes. Mat t hew Armstrong,
Ann Armstrong, and M. Arnstrong's nother.

A There has been no finding or investigation
as far as | know.

Q Do you believe that Matthew Arnstrong
controls what the utility does by telling
M. Armstrong what to do?

A | have no know edge of that, not to ny

knowl edge.
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Q Do you believe that Ann Arnmstrong controls
the utility by telling M. Armstrong what to do --

A | don't know if Ann Arnstrong tells
M. Arnmstrong what to do.

Q -- with respect to the utility --

MR. ARMSTRONG: That - -

JUDGE BRODSKY: Enough.

MS. MURAN- FELTON: Q. =-- with respect to the
utility?

A No, not to my knowl edge

Q And with respect to M. Armstrong's nother,
Ms. Violet (sic) Armstrong, do you believe that she
in any way controls the utility by telling
M. Armstrong what to do?

A | believe Ms. Arnstrong is deceased.

Q Yes.

A Well, to nmy know edge, she had not.

Q M. Griffin, with respect to the water tower
renovation, you make some recomendati ons that
the -- considering that the total bill you testified
t hat woul d be $80, 000 to renovate the water tower,

is that correct?
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A Yes.

Q s that for this year only?

A Oh, the paynents?

Q Payments for this year.

A Payments for this year would be | think was

88 somet hi ng.
Q And you testified that it would be

appropriate to include this figure into the rate

base because this will be paid over a couple of
years?

A No, that's not exactly right. What | did
was | included the 88,000 and amortized it over ten
years.

Q But right now you only allow $8,000 to be
factored into the rate; is that correct?

A Approxi mately 8800, yes.
Q And how do you expect the utility to pay for

the 88,000 now if you are only factoring in 8,000

into your rate?

A What | was doing was making adjustnments to
the utility's revenue requirement. If I were to put
the entire $88,000 into current year's expenses, for
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the entire life of these rates the customer would be
payi ng $88, 000. That is not an appropriate way to
set rates.

Q If I mght respectfully request again you
answer the question. 1t doesn't specifically answer
how you are expecting the utility to pay for $88, 000
now.

A | f they don't have sufficient funds from

rates, they need to go and borrow noney.

Q | f they borrow noney, they need to have
Comm ssion approval; is that correct?

A ' m not sure. | know for certain capital
expenditures they need Comm ssion approval . | don't
know i f they would fall in that category or not.

Q Why not propose a rate that would sunset at

a date certain to be segregted into a separate fund
so that the utility can pay for the renovation?

A " m sorry. Wuld you read that back.
(Question read by
reporter.)

MS. VON QUALEN: Your Honor, |I'm going to object

to that question because | believe that is a rate
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design question. That's not a revenue requirenment a
rate base question.

JUDGE BRODSKY: Is there a response from the
conmpany?

(No response.)
Wel |, absent a response, |I'm going to
all ow the question. If he knows, he can answer. | f
he doesn't know, that's an answer, too.

THE W TNESS: That's a unique approach | never
heard of. That is not the approach for setting a
revenue requirement that | have ever seen.

MS. MURAN- FELTON: Q. | f that approach were
taken, would that save on interest on a |oan for
I nstance?

A Would it save on interest as opposed to him
borrow ng noney?

Q Correct.

A Well, there would be no interest if that
were the case, sure. I f he didn't borrow noney,
there wouldn't be any interest. s that what you
mean?

Q That's what | nmean.

557



10

11

12

13

14

15

16

17

18

19

20

21

22

M. Griffin, to the |legal fees, you
again spread the -- and/or anortized | egal fees over
a five-year period; is that correct?

A No. I think what you are doing is you're --
what you need to do is read my testimony 1.0 as wel
as 2.0-R In 11.0, | have adopted M. Effron's
position on |legal fees, so I'mno [onger arnotizing
| egal fees over five years.

Q s it your opinion, M. Griffin, that the
| egal fees that were paid to outside counsel in the
enforcement proceedings in Ogle County are inmproper?

A | believe that the conpany does have a right
to defend itself. One of the reasons | chose to
adopt M. Effron's position was that the |egal --
outside | egal fees for that particular case | could
not separate between how nmuch of the | egal fees were
paid to defend New Land Utility and how nuch was
paid to defend M. Arnmstrong personally since
understand that the [ awsuit was agai nst both the
utility and M. Armstrong. | don't think it would
be proper for the utility to pay for legal fees to

defend Mr. Arnmstrong personally.
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Q But, as president of the utility, you would

believe that would be proper for a utility to incur
those fees -- legal fees with respect to
M. Arnmstrong as president of the utility?
A Not to the extent it was for a personal
| awsuit, no, | don't believe so
Q But in his capacity as president in the

suit, as president --

A As a representative of New Landi ng, that
portion of the lawsuit that was agai nst New Landi ng
| believe is something that the utility has a right
to defend itself against in that case. That's why I
anortized that portion over five years in ny
original testimony.

Q And in either case, either amortizing it or
adopting M. Effron's testimny, how do you propose
the utility's suppose to pay for the | egal fee
billing?

A The purpose of my testimony is to develop a
revenue requirement that's appropriate for the
utility and that would include annual expenses that

are appropriate for ratepayers to pay.
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M. Effron's approach was to use a |evel
of | egal expenses, which | understand M. Arnstrong
agreed, would be appropriate for a small utility his
size, so | think that was an appropriate anmount
l evel .

Q Okay. Nonet hel ess t hough, how do you

propose the utility's suppose to pay that |egal fee
bill?
MS. VON QUALEN: Your Honor, | object. This

question has been asked and answer ed.

MS. MURAN- FELTER: It actually hadn't been
answered, so | propose if he knows that he answer
it.

JUDGE BRODSKY: If you know t he answer, you may
answer it. If you don't, that's an answer, too.

THE W TNESS: The | evel of expense does not go to
any particular legal bill. It's a |l evel of |egal
expense whi ch should be covered by ratepayers.

MS. MURAN- FELTON: Q. You're still not answering
t he question, maybe you don't know or --

A Well, | thought | was answering the

gquestion. It's not designed to pay a particular
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|l egal fee in this case. When you set a particular
| egal defense, there can be Ogle County |l awsuits
involved in there. There could be other |awsuits.
It's just a |level of expenses for ratemaking

pur poses. Rates aren't designed necesssarily to pay

specific bills. They're designed to pay | egal

costs.

Q So in this case how do you pay the | ega
bills?

A well - -

MS. VON QUALEN: Again, | object. At this point

it's becom ng badgering. M. Griffin has expl ai ned
what the purpose of his testimony is to set revenue
requi rements and how rates are set. He has stated
at | east once, if not twice, that the purpose of
this case is not to pay specific bills that New
Landi ng hasn't occurred.

JUDGE BRODSKY: Well, | have to agree at this
poi nt about what you've got with the question, so
move on.

MS. MURAN- FELTON: Q. M. Griffin, in your

opinion are the rates designed to allow the utility
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to pay its bills?

A The rates are designed -- and | take it that
you are talking -- you are asking a question in the
context of my rate -- nmy adjustment to revenue

requi rement as opposed to rate design?

Q No.
A Well, | don't design rates.
MS. VON QUALEN: Then, your Honor, | object to

this question because it's about rate design and we
have here an accounting w tness who testified about
rate base and revenue requirement.

JUDGE BRODSKY: Ms. Felton, it seens |like you are
heading in the rate design direction. s that -- |
mean, if you have a specific question, then rephrase
it.

MS. MURAN- FELTON: Okay. "Il rephrase it.

MS. MURAN- FELTON: Q. M. Griffin, is it your
opinion that the utility should realize enough
revenue to pay its bills?

A The utility should have a | evel of -- have
tariffs which will grant it an opportunity to pay a

reasonabl e | evel of expenses and to earn a return on
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a reasonable investment that is serving the conpany.
That's what it's designed to do

Q And then in your opinion does that mean the
utility should not get enough to pay its bills?

A Well, if the utility incurs bills that are
within the real mof the ampount of money granted by
the Comm ssion, they should be able to pay the
bills.

If the bills become higher, then -- as
granted by the Comm ssion, then they should file for
a rate increase when that happens hopefully in time
for it to do sone good so that when, and if, the
Comm ssion agrees that that | evel of expenses is
proper, they would include it.

MS. MURAN- FELTON: [|f we could have just one
m nut e.

(A brief pause.)

We're al most done.

MS. MURAN- FELTON: Q. M. Griffin, just out of
clarification, in your schedule potentially -- it's
actually your Exhibit 2.0-R, Schedule 2.03-W It's

REV-W revised, | believe.
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1 A s that 2.03? |Is that Wor S?

2 Q W REV.

3 A Okay.

4 Q What does CW P mean?

5 MS. VON QUALEN: On Line 15?

6 THE W TNESS: I'mtrying to see if this one was

7 superceded. No, it wasn't. 203 -- |I'msorry. \hat

8 was your gquestion again?
9 MS. MURAN- FELTON: Q. What is CWP, the acronym

10 under Line 157

11 A CW P?

12 Q Uh- huh. Yes.

13 A Oh, I'msorry. That should be CIAC.

14 Q What does that nean?

15 A Contributions in aid of construction.

16 Q Thank you.

17 And woul d that also be with respect to

18 Schedule 2.03-S? It's Line 8. You al so reference

19 CW P.

20 A W t hout | ooking, | would say it probably is.
21 203-S5?

22 Q Ri ght .
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A Yes.

Q Thank you.

JUDGE BRODSKY: Are there any further questions?

MS. MURAN- FELTON: | think there's about one or
two followup questions.

MS. MURAN- FELTON: Q. M. Griffin, |I'mturning
you to your second supplemental testimny filed on

March 30, Page 6.

A Yes.

Q Do you know -- you reference paynment for
services to M. Arnstrong's private residence. Do
you know that the utility stores records at

M. Arnmstrong's residence?

A | have no idea.

Q And if it did, if the utility did store
records at M. Armstrong's private residence,
woul dn't that be appropriate to pay an appropriate
and reasonable fee for storage?

A Well, the problemwith that is the conmpany
has equi pment and other things that -- other

facilities belonging to the conpany that is not

protected by the service, and |I'm sure that even if
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there was an argument to make for the storage of

conpany property at M. Armstrong's home, the entire

fee woul dn't be appropriate to put in rate base.
Q Do you know exactly how the fee is

al l ocat ed?
A | don't even know what is stored at

M. Armstrong's private residence, and there's

not hi ng all ocated on the books.

Q So --

A It's all charged to New Landi ng on the
books.

Q But you have no idea how that fee is

all ocated?

A Well, yes. It's a hundred percent allocated

to New Landi ng.

Q And how exactly do you know that?

A Because that is the amount that's on the
conmpany's records.

Q Have you | ooked at the company records,

M. Griffin? What is the amunt ?

A There is more than one amount. The initial

payment -- and | don't have it with ne at this time.
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| could get it -- it's in excess of $1100 to
install, then there's an annual fee of about $240 |
bel i eve.

Q M. Griffin, do you know now is the utility
maki ng any payments to Matthew Armstrong, Ann
Armstrong, or to other security services?

A |*'m not aware of any payments made to Ann
Armstrong. | believe from hearing M. Armstrong's
testi nony yesterday that paynment to Matthew
Armstrong may have stopped in Septenber of 2004
whenever he went away to California, but they were
continuing in 2003 and 2004.

Q And with respect to other security services?

A Beg your pardon?

Q Are there any other paynents being made to

any other security services?

A Security services?

Q Yes.

A Not that |I'm aware of, no.

Q And, like | said, the utility is not making

any paynents to M. Arnstrong's nother currently?

A That's correct.
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MS. MURAN- FELTON: | don't think | have anything
further. Thank you very much.

THE W TNESS: Thank you.

JUDGE BRODSKY: All right. That took a little

| onger than projected, so we are going to break for

lunch at this point. W'IIl take an hour and 15
m nut es.

Bef ore we adjourn, | would |like to note
that | don't expect people to be researching their

testinony and records to decide whether they have
cross while it's their turn for cross, and if that
seens to be happening again, cross is going to be
deemed to be waived, so please be organized when we
return fromthe lunch break. It's 12:20. We will
return at 1:35.

(Whereupon, a luncheon

break was taken.)
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JUDGE BRODSKY:

AFTERNOON SESSI ON

Al'l right. So

Is it still the case

i ntervenors have cross for M. Gri

MR. GARG: We do.

JUDGE BRODSKY:

we are back.

t hat both

ffin?

Who wants to proceed?

MR. GARG: | can go
JUDGE BRODSKY: Okay. M. Griffin, I rem nd you
you are still wunder oath,

MR. GRI FFI N:  Yes.

THOMAS L. GRIFFIN, (continued)

The witness on the stand at the ti

me of recess,

resumed the stand and testified further as foll ows:

Q
A

Q

CROSS EXAM NATI ON

BY
MR. GARG:
Good hell o,

Good mor ni ng

Can you pl ease refer

M. Griffin.

-- afternoon.

2.0-R, Schedule 2.03-S.

A

Q

' m sorry.

The schedul e

didn't hear

is 2.03-S.

to Staff Exhibits

the reference
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A WP
Q S, the sewer one.
A Okay.

Q This schedul e shows the contributions in aid
of construction for sewer, correct?

A Yes.

Q And the staff adjustments before the
reclassification for advances is listed as $162, 349;
is that correct?

A Yes.

Q Now this figure is |less than what the
conpany proposed for contributions in aid to
construction; is that correct?

A Yes.

Q To the extent that the staff's proposal is
| ess than the conpany's calculation of contributions
in aid of construction, is it fair to say that in
effect staff is treating plant that was shown as
being contributed on the conpany's books as having
been acquired with investor funds?

A Wth investor funds?

Q Yes.
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A Well, the company showed an anopunt under
utility plant that was -- and then the portion of
that plant that is not acquired with investor funds
woul d be their contribution in aid of construction
which in this case is 804,596 of their total utility
pl ant they are saying was not provided by investor
funds.

Q But, to the extent that -- that your
proposal for contributions in aid of construction is
| ess than what the company proposed to be the
contributions in aid of construction, wouldn't that,

in effect, reduce the deduction fromrate base?

A Yes.
Q And woul dn't that treat -- if you have a
reduction in rate base, wouldn't that then be -- if

you are reducing the reduction to the rate base or
the deduction fromthe rate base, isn't that
treating some of the contributions as if they came

frominvestor funds?

A Okay. Now to clarify the -- 1 am
disallowing a portion of the plant. Some of the
plant that I'm disallowing is contributed plant;
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therefore, | have to reduce the amount of
contributed plant that's on the books al so, so

it's -- the net effect is to reduce rate base but,
to the extent that |I'mreducing plant that's already
out of rate base because it's contributed, | have to
add that back.

Q Okay. Is there a -- is the contribution in
aid of construction that you propose | ess than that
whi ch the company proposed other than -- other than
the contributions that you did not include in the
rate base?

A Okay. Let's see if | understand. The
contributions in aid of construction that |I'm
proposing is |l ess than what the contributions in aid
of construction that the company is proposing, and
the reason for that is |I have elimnated a
substantial ampount of utility plant fromthe
conpany's rate base and some of that was
contributions in aid of construction.

Q Okay. And then is this data count for all
of the differences between your proposal for

contributions in aid of construction and the
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conmpany' s?

A Yes.
Q And was it a proportional decrease?
A Well, | actually look at the plant that |I'm

allowing and the contributions in aid of
construction that I'"mallowi ng and then made t hat

adj ust ment. | didn't proportion it. | actually had
the contributions in aid of construction per asset
class and so | made that particul ar adjustment.

Q Okay. So to clarify, if the contribution --
if the contributions in aid of construction exist on
the conpany's books, isn't it reasonable to infer
that these contributions were received fromthe --
were received by the conpany?

A It's reasonable to conclude that that
represents plant that was not funded by investor
supplied capital and so it was a reduction from
their rate base, yes.

Q Okay. Now it's true you mentioned that
contributions in aid of construction are a deduction
fromthe rate base?

A That's correct.
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Q And would it also be the case then that --
it would also be the case, wouldn't it, that
contributions in aid of construction is a deduction
to net plant?

A Yes, net plant is the major portion of the
rate base, and so that is true.

Q Okay. Could I refer you to ICC Staff

Exhi bit 2 point -- Exhibit 2.0-R, Schedule 2.01-S

just a few pages before.

A Yes.

Q And that's the utility plant for the

Q -- schedul e.
And it says the total staff adjustment is

a decrease of $37,961.

A That's correct.

Q But you just testified that contributions in
aid of construction is a deduction fromthe net
pl ant, correct?

A Yes.

Q So could you explain the discrepancy between

574



10

11

12

13

14

15

16

17

18

19

20

21

22

the nunber

construction,

you propose for

which is $162, 349,

contributions in aid of

and why the total

adj ustment to the net plant is $37,9617

A Okay. | guess have -- the best way to
answer that is try to explain how |l made ny
calculation. The plant per company is in that Line
B and the plan per staff is in line -- or per that
order that initially establish plant is in Line C or
Col umn C.

MR. VON QUALEN: M. Griffin, are you referring
to 2.01-S?

THE W TNESS: 201- S?

MR. GARG: Yes.

THE W TNESS: Yes. The reduction I'm making in

plant is shown that the

contributions in aid of
whi ch you said, and you
correlation between the

MR. GARG. Q  Well,
construction i s suppose
pl ant, on Schedule 2.01

to the net plant

reducti on made to
construction is on 203,
are trying to make a

t wo?

if contributions in aid of
to be a reduction to net
sewer , t ot al

your adj ust ment

is 37,961.
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A | see your confusion. Yes, it is, because
what | did was | | ooked at the individual asset
cat egories independently, and there apparently was a
di screpancy on the conpany's books for contributions
in aid of construction which caused this amunt to
go up.

| actually cal cul ated what contri butions

in aid of construction should be, according to the
records of the company and the original order of the
company that's in Docket 79-0673 and 79-0675 and
recal cul ated what the actual anount should be as
opposed to what the company has in its records and
so there was that discrepancy in contributions in
aid of contribution.

Q And you cal cul ated the contributions in aid
of construction. The number you came up with was

| ess than the company - -

A It had to be in that case.
Q -- than the conmpany proposed?
But still my question is if your
number -- i f your calculation for contributions in

aid of construction is $162, 349, and contri butions
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in aid of construction are a deduction from net
plant, why is your total adjustment to the net plant
only $37,9617

A Yes. | understand. If you |l ook -- the best
way to understand, if you |look at the two schedul es,
201-S and 203-S, you'll see that for collecting
structures the conpany only has $436, 684 on their
books.

The conmpany was actually reporting | ess
pl ant than they actually had according to the reg
order, however, most of that or all of that plant is
contributed. The whole 469,723 is contributed, so
t hat accounts for why there is the difference
bet ween the amount of plant and the amount of
contributions in aid of construction. It's just the
conpany did not have the proper ampunt on their
books for the collection structures and it all
happens to be contri buted pl ant.

|f you |l ook at Columm C on 201, the
account -- the line called -- the account called
amount per staff, which is the addition to C and D,

you will see that the collecting structure is
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469, 723.

When you take the original order of the
Comm ssion and adding the amount of additions that
t he company had backup for, that 469,723 is higher
t han what the company shows on its own books.

On Schedul e 203, | am showi ng the
adjustment that contributions in aid of
construction, and the contributions in aid of

construction represents all of the collecting

structures. It has the effect of actually going the

other way with rate base because the conmpany didn't

have enough plant in the systemon their books.

It's very confusing. " m sorry
Q Are you saying their books were wrong?
A Their books are wrong, yes. That's the

short answer.
(Laughter.)

Their books are wrong. l'"mtrying to
establish plant which probably should be clarified
In the beginning, because it's a little convol uted,
but the company had the problem of not keeping

continuing property records and they also hadn't
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been in for a rate case

in a long time, and so

basically what | had to do is create a utility plant

rate base for the conmpany, and the method | used is

the met hod that has been approved by the Comm ssion

in other water companies that were not keeping

continuously proper

records, which is to take the

| ast Comm ssion order,

finding what the | evel of

plant is, and then adding to it known and measurabl e

changes. I did that

company had on their

as opposed to using what the

books and then | adjusted the

books for ratemaking purposes.

MR. GARG. Q. Okay.

anot her questi on.

I would like to move to

Can you refer to Staff Exhibit

No. 2, your testimny on Page 11, Lines 206, to 208,

to 2009. Sorry.

A 208, yes.

Q Yes, to 206 to

A Okay.

Q You state that

filed a tax return and

t hat taxes were due

correct?

n

209.

-- | know you said they never

that there is no evidence

any of the years revi ewed,
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A That's correct.
Q Yet, staff is allowing an income tax expense

cost of service, correct?

A Yes. Your question is why?

Q well - -

A Okay.

Q Well, actually, isn't it true, in fact, that

NLU has actually been | osing money?

A Yes, they have been | osing noney.

Q And if it's true that they have been | o0sing
noney, isn't it likely that NLU would have i ncome
tax loss carry forwards?

A It's possible they could have incone tax
| oss carry forwards; however, when we are
establishing rates for ratemaking purposes, we are
establishing a |level of cost which going forwards
woul d be appropriate for that conpany.

On an going-forward basis, assum ng the
conpany is allowed rates sufficient to give them
a -- to pay costs and give thema return, which
woul d be a profit for tax purposes, then the conmpany

woul d need money to pay those taxes. Tax |loss carry
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forwards are not included in the -- in the

cal cul ation, those taxes for ratemaking purposes.
Now in ny second option referred to the

2. 0R. In my second option that | refer to in 11.0,

there are no income taxes in that case because there

woul d be no profit per se

Q And you propose these two scenari os as
options for the Comm ssion to decide upon?

A | propose two options. | s that what your
question?

Q Yes.

A Yes. | propose two options that the
Conm ssi on can consi der .

Q But now i f NLU has substantial income tax
|l oss carry forwards, then isn't it true it would not
actually have to pay required income taxes in the
future?

A It's possible that they would not have -- in
the near future have to pay taxes if their tax | oss
carry forwards w ped out the tax liability for any
given year, it's true.

Q And isn't it true, in fact, that NLU itself
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did not include income tax expense in its cost of
service?

A It did not include that tax -- the incone
tax expense --

Q That NLU did not -- itself did not include
an income tax expense in its cost of service.

A Tax | oss carry forwards?

Q An expense, an income tax expense --

A Can they --

Q -- that the utility itself cannot include
A The utility itself, no, because the

utility -- the utility exhibit shows a loss in all

their exhibits.

Q So it being established that the utility had

been | osing money, there is still -- anything
established that potentially the company woul d not
have to pay any inconme taxes in the foreseeable
future, isn't it true that you still set forth an
income tax expense for the conpany?

MR. VON QUALEN: Excuse ne.

THE W TNESS: As | --

MR. VON QUALEN: Are you asking a hypothetical
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gquestion there?

MR. GARG: No, |'m not.

MS. VON QUALEN: Are you saying that it has been
established or are you saying if it were
est abl i shed?

MR. GARG: | can rephrase my question.

MS. VON QUALEN: Thank you.

MR. GARG: Q. So it having been established that
NLU has been | osing nmoney --

A It has been established that they have been
| osi ng money in the past, yes.

Q Ri ght. And the potential, based on that
t hat NLU woul d not have to pay any income taxes in
the future, is it the case that you still set forth
an income tax expense for the conpany?

A For ratemaking purposes, regardless of
whet her or not they could apply tax | oss carry
forwards for ratemaki ng purposes, it's appropriate
to establish a |level of taxes as cost of service.

Q And what do you base those taxes on then or
what do you base the income tax expense on?

A The income tax expense is developed in
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M. Struck's schedul e,

t hat .

Q

And do you know if it

so he could probably answer

s the case that

M. Struck also presented two scenari os, one for

zero percent

A

Yes. In his

return on rate base?

Exhi bit 10.0, he produces a

scenari o based on my two reconmmendati ons.

Q

Okay. OCkay.

Can you pl ease refer

11. 01-W Page 2,

can | ook at Schedul e

And | have one nore question.

to Staff

Exhi bit 11.0, Schedul e

and then also concurrently if you

11 -- I'"'msorry -- yes

Schedul e 11.03-S, Page 2.

A

Q

for a certified operator

Okay.

Bot h of these schedul es show a description

an expense.

A

Q

Yes.

On 11.01-W Page 2,

19,900 for the on-sit

certified officer for

A

Q

Yes.

And t hen for

e Mmanager

and an on-site manager be

there is an amount of

and 5,000 for the

water; is that correct?

the sewer

there's a certified
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operator expense of 19,500 and an on-site manager
expense of 6, 500.

A Yes.

Q Are you aware of how much is actually spent
on the on-site manager and certified operator?

A Yes. These anmounts were taken directly from
t he conpany's books and records of payments made in
the test year.

Q Okay. In light of M. Armstrong's testimony
yesterday, can you explain how you arrived at your
number s?

A "' m not sure which portion of
M. Arnmstrong's testimony you are referring to

Q | believe M. Armstrong testified that he
paid Rusty Cox, his water facility operator, $500 a
nonth and that he paid Gregory Stechschulte $1300 a
nonth to operate sewer facilities.

A These costs include what the sal ary was,
pl us any paynents they made to the operator to
rei mourse for expenses as | recall

Q What date were your figures made pursuant

to?

585



10

11

12

13

14

15

16

17

18

19

20

21

22

A These woul d be for the Cal endar Year 2003.

Q Isn't it true that actual payments have

fluctuated since then?

A Since then, since 2004 you mean?
Q Yes, and continuing onto the present.
A | haven't | ooked at the costs in 2004 for

t hese operators.

Q So is it your testimony then that -- okay.
MR. GARG: | believe that that's all my
questions.

THE W TNESS: Thank you.
JUDGE BRODSKY: Okay . M. Lowe.
MR. LOWE: | have no questions.
JUDGE BRODSKY: Staff redirect.
MS. VON QUALEN: Could we have a few m nutes.
JUDGE BRODSKY: All right.
(A brief pause.)
Are we set?

MS. VON QUALEN: | have just a coupl e of

gquestions.

JUDGE BRODSKY: Okay. Go ahead.
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REDI RECT EXAM NATI ON
BY
MS. VON QUALEN:
Q M. Griffin, do you recall when Ms. Felton
asked you sonme questions in regard to whether
M. Arnmstrong's wife and whether M. Armstrong's
nmot her had any control over New Landi ng Public
Utility?
A Yes, | do.
Q Do you have any opinion as to whether
M. Arnmstrong's wife or M. Armstrong's mot her has
any control over the New Landing Public Utility?

A No.

MS. MURAN- FELTON: Was this asked and answered by

me ?

THE W TNESS: No, | do not.

MS. VON QUALEN: Thank you. That's all the
gquestions | have.

JUDGE BRODSKY: Okay. Did you have anything
further?

MS. MURAN- FELTON: No. No thank you.

JUDGE BRODSKY: Okay. Thank you, M. Griffin.
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MS.

VON QUALEN: Staff calls Scott Struck.

(Wtness sworn.)

JUDGE BRODSKY: Thank you.

SCOTT A. STRUCK

called as a witness herein, having been first duly

sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY
MS. VON QUALEN:
Q Pl ease state your name for the record.
A My name is Scott A. Struck.
Q Who is your nother and what is your business
addr ess?
A l'm currently enmpl oyed as a supervisor in

t he Accounting Department of the Financial Analysis

Division of the Illinois Commerce Comm ssion. My

busi ness address is 527 East Capitol Avenue,

Springfield, Illinois, 62701.

Q

M. Struck, did you prepare testinony and

exhibits for submttal in this proceeding?

A

Q

Yes, | did.

Do you have before you a copy of a document

588



10

11

12

13

14

15

16

17

18

19

20

21

22

t hat has been marked as I CC Staff Exhibit 1.0-R,
Revi sed Direct Testimny of Scott A. Struck?

A Yes, | do.

Q And does that document consist of five
typewritten pages and attached schedul es?

A Yes, it does.

Q Did you prepare |ICC Staff Exhibit 1.0-R for
submttal in this proceedi ng?

A Yes, | did.

Q Do you have any additions or corrections to
make to I CC Staff Exhibit 1.0-R?

A No.

Q Do you al so have before you I CC Staff

Exhibit 6.0, Supplemental Direct Testimony of Scott

A. Struck?

A Yes, | do.

Q And does that testinmony consist of four
typewritten pages and numerous attached schedul es?

A Yes, it does.
Q Did you prepare 1CC Staff Exhibit 6.0 for
subm ttal in this proceedi ng?

A Yes, | did.
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Q Do you have any additions or corrections to
make to Staff Exhibit 6.07?

A No.

Q M. Struck, do you have before you a copy of
a document that has been marked as I CC Staff Exhibit

10. 0, Second Supplenmental Direct Testinmony of Scott

A. Struck?
A Yes, | do.
Q Did you al so prepare that document for

submttal in this proceedi ng?

A Yes.

Q Do you have any additions or corrections to
make to I CC Staff Exhibit 10.07?

A No.

Q Is the information contained in | CC Exhibit
1.0-R, 6.0, and 10.0 true and correct to the best of
your know edge?

A Yes.

Q If | were to ask you the same questions that
are contained in those three exhibits, would your
answers be the sanme today?

A Yes, they woul d.
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MR. VON QUALEN: The exhibits | have been
referring to were filed on e-Docket 1.0-R was filed
on February 14, 2005, Exhibit 6.0 was filed on March
8, 2005, and Exhibit 10.0 was filed on March 30,
2005.

At this time, Judge, | would move for
t hese exhibits, Exhibit 1.0-R, Exhibit 6.0, and
Exhi bit 10.0, to be entered into evidence.

JUDGE BRODSKY: Any objection?

MS. MURAN- FELTON: Conpany has no objection other
than the fact that we had agreed to one stipulation
but no objection to the testimony itself.

JUDGE BRODSKY: Okay .

MR. LOWE: No objection.

MR. GARG. No objection.

JUDGE BRODSKY: Then those exhibits will be
adm tted subject to cross and subject to the
di scussed sti pul ati on.

(Whereupon, Staff
Exhi bit Nos. 1.0-R,
6.0, and 10.0 were

received in evidence.)
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MS. MURAN- FELTON: Yes. Your Honor, the conmpany

and staff has discussed M. Struck's testinmny and

have come to a stipulation that | think everyone's
willing to, at l|least staff and the conmpany, are
willing to accept and that is that I'Il read it for

the record in Schedules 6.01-W and 6.01-S, as well
as in Schedule 1.01-Wand 1.01-S, M. Struck,
I ncorporates the rate of return of 8.38 into his
cal cul ati on of the revenue requirements in those
schedul es.
|f the rate of return is higher, such as

10.3, or 11.2, or any other amount, then the net
operating income would al so be proportionately
hi gher.

JUDGE BRODSKY: Does staff so stipulate?

MS. VON QUALEN: Yes.

JUDGE BRODSKY: Okay. For the record, is anybody
el se joining in the stipulation?

MR. LOWE: We will.

MS. SATTER: We're not going to join in the
stipul ation.

JUDGE BRODSKY: Okay. But it doesn't sound Ilike
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MS. SATTER

No.

JUDGE BRODSKY:

proceed?

So not ed.

MS. MURAN- FELTON: |

questions for

stipul ation.

M .

JUDGE BRODSKY:

i ntervenors?

10.

MR.

GARG:

ei

ther.

Do you wish to

don't have any further

Struck in light of that

Ckay .

Anyt hing further fromthe

have one questi on.

JUDGE BRODSKY:

Q
A

Q

01-W and 10.01-S

MR.

MR.

MR.

Okay.

CROSS EXAM NATI ON

BY

MR. GARG:

Hel | o,

Hel | o.

M .

St ruck.

Coul d you please refer to Staff Exhibits

ARMSTRONG

GARG:

GARG:

What

Isn't it true that staff --

nunmber ?

10. 01-Wand 10.01-S.

Q.

lsn't

it

22 allowing an income tax --

true that staff is

an income tax expense for
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both federal and state income taxes in the cost of
service?

A lt's correct that staff's revenue
requi rement does include income taxes in both those
Schedul es 10. 01-W and 10.01-S.

Q Isn't it true that the conpany has been
| osi ng money and that it's likely that the conpany
woul d have inconme tax |loss carry forwards?

A As | was sitting here earlier today, | heard
Staff Wtness Griffin's testimny regarding that,
but | have not performed any analysis in this
proceedi ng that would form the basis for an opinion
about that with respect to this company in this
proceeding. | just incorporated the recomendations
of other staff w tnesses.

MR. GARG. Thank you.

That's all the questions.
MR. LOWE: | have just one.

CROSS EXAM NATI ON

BY
MR. LOWE:
Q M. Struck, just as a general proposition
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note with reference to this particular case, but if
a company has been | osing money consistently and
suddenly earns a profit, there is a tax | oss
carry over, generally speaking, correct, which would
effect its revenue requirements, vis-a-vis its
payment of federal and state income taxes?

A Generally, | think it's correct that there
woul d be some inmpact of past |osses on future
earni ngs when one is preparing tax returns or
cal cul ating taxes payable, but with respect to
rat emaki ng and determ ning revenue requirements, the
goal is to determ ne a conpany's cost of service for
a test period and, generally speaking, those | oss
carry forwards aren't included in a test year which
is suppose to be representative going forward for an
I ndeterm nate period of time.

JUDGE BRODSKY: Anything further?

MR. LOWE: | have no other questions.

JUDGE BRODSKY: Any redirect?

MS. VON QUALEN: Staff has no redirect.

JUDGE BRODSKY: Thank you, M. Struck.

MS. SATTER: We are going to Dave Effron.
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JUDGE BRODSKY: Let's see. We have three
wi t nesses left | believe --

MS. SATTER: Yes.

JUDGE BRODSKY: -- M. Hanson, Connor, and
Ef fron.

What's your proposal for the schedul e.

MS. SATTER: Well, | thought to continue with the
accounting we could do Dave Effron --

MS. VON QUALEN: That's fi ne.

MS. SATTER: -- then we would go to Fred Hanson
and then to Dennis Connor.

MS. VON QUALEN: Staff has no cross for any of
those three.

MS. SATTER: Okay.

MS. MURAN- FELTON: That's fi ne.

MS. SATTER: Do you have time to call him now?

MS. MURAN- FELTON: Absol utely.

JUDGE BRODSKY: So that's fine, so it would be
M. Effron and by appearing by phone?

MS. SATTER: Yes.

JUDGE BRODSKY: Let's go off the record and get

t he phone set up.
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Let's go back on the record.
and call your witness.
SATTER: Okay. | would like to call

MS.

(Off the record.)

Go ahead

Effron on behalf of the People of the State of

Il11inois.

JUDGE BRODSKY: Okay.

MS.

called as a witness herein,

sSwWor n,

Q

SATTER: Thank you.

(Wtness sworn.)

DAVI D J. EFFRON,

havi ng been first duly

was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY

MS. SATTER

Woul d you state your nanme, occupation, and

busi ness address.

A

I am a consul t ant

and my business address

My name is David J. Effron, E-f-f-r-o-n.

Ri chfi el d, Connecti cut.

Q

Do you have before you a docunent

specializing in utility matters,

is 386 Main Street,

entitl ed,

David J.
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"Direct Testimony of David J. Effron on behal f of
t he People of the State of Illinois, AG Exhibit 1?"
A Yes, | do.
Q And did you prepare that document ?
A Yes, | did.
Q And did you also prepare schedul es Schedul e

DJE-1 through DJE-5?

A

Q

Yes, | did.

And do you have any changes to these

documents that you would |ike to make right now?

A

Q
in this

A

Q

best of

A

Q

No, | do not.

If I were to ask you the questions contained
document, would your answers be the sanme?
Yes, they woul d.

Are your answers true and correct to the
your information, know edge, and belief?
Yes, they are.

Again, would you like to offer these

documents as your direct testimony in this case?

A

Q

Yes.

And, just for the record, these documents,

AG Exhibit 1, the direct testimny was filed on
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January 21st, we did notice that two of the
schedul es had some filing errors when they converted
to PDF and so the February 28, 2005 e-Docket version
Is conplete.

MR. ARMSTRONG: Are we talking about January 21,
20057

MS. SATTER: Yes, as the schedule had some
modi fications so there was an errata sent around
because some pages were cutoff at the bottom

JUDGE BRODSKY: They dealt with Schedule DJE-1
and 2?

MS. SATTER: Correct. And, M. Effron -- | nove
for adm ssion of AG Exhibit 1 and the attached
schedul es and also Mr. Effron for cross exam nation.

JUDGE BRODSKY: |Is there any objection?

MS. MURAN- FELTON: No obj ecti on.

JUDGE BRODSKY: Okay. Heari ng none, then those
items will be admtted subject to cross, and there
havi ng previously been determ ned that there's no
objection to the tel ephonic appearance, we may

proceed.
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(Wher eupon, AG Exhi bit
No. 1 was received in

evi dence.)

Who has cross for M. Effron?

MS. MURAN- FELTON: The company has brief cross

for Mr. Effron.

JUDGE BRODSKY: Okay. Pl ease proceed

CROSS EXAM NATI ON

BY
MS. MURAN- FELTON
Q M. Effron, can you hear ne?
A Yes, | can.
Q CGr eat . Il"mgoing to turn your attention to
your Exhibit 1, your January 21st testi mony, Page 6.
A G ve me one nonent.
(A brief pause.)
Yes, | have that.
Q Okay. Great. On line -- in Line 15 what is
meant by services?
A Services would be -- I"'mtrying to think how

to define without being secul ar.

outside assi stance that

Services woul d be

was provided to the conpany
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by nonenpl oyees or worked on for the conpany by
nonenpl oyees. |"'m sorry. I m ght have the wrong
| i ne number here. |I'm not sure the |ines what
have are lined up with yours. Coul d you -- maybe
you -- if you could give me the sentence.

Q Sur e. It's under Subsection B, cost of
service, number one, operation and mai ntenance
expense. The question is what costs are included in
test year operation and mai ntenance expense

A Yes. Yes, services. " msorry. Yes,
services is used there would mean it would be work
performed by the conpany by nonenpl oyees

Q M. Effron, |ooking at Schedule DJE-1 --

A Yes.

Q -- and that is under your sources, you have
got NLU-1 Exhibit 1 SA-1.

A Yes.

Q Where does that come fronf?

A That was one of the exhibits filed by
M. Armstrong with the application.

Q Can you identify what line -- under what

line itemyou are referencing of |SA-1?
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A |f you have that in front of you --

Q Yes.
A -- look at the top where it has operating
revenue. It would be the second to the | ast

operating revenue,

operating revenue.

Q Okay.

A And, wel |,

just the line above total

Thank you.

i tem of

that was for the other revenue

credit line, and revenues under present rates that

woul d be a couple

| abel ed total sales,

| i nes above that,

t hose are the two

the line that's

| i nes that

DJ-1 that have NLU Exhibit |SA-1 as their source,

and |I'm sorry.

The ot her

one would be the taxes

of -- income taxes and that would be the |line that's

| abel ed on the

i ncome. | think all

| eft under

MS. MURAN- FELTON:

| don't

Thank you, M.

THE W TNESS:

t hi nk we have anything el se.
Ef fron.
Thank you. | appreciate your

Thank you.

the cross-exam nati on by tel ephone.

MR. BRODSKY:

Okay.

Is there any further

expenses 408.1 attached as

t hose nunbers are the sanme.

doi ng
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questions for M. Effron? M. Lowe?

MR. LOWE: | have none, your Honor.

JUDGE BRODSKY: And staff.

MS. VON QUALEN: Staff has none.

JUDGE BRODSKY: Okay. Any redirect?

MS. SATTER: We have no redirect.

JUDGE BRODSKY: Thank you very much, M. Effron

THE W TNESS: Thank you, and, again, | appreciate

your acconmmodating the cross-exam nation in this

manner .

MS. SATTER: Thank you, Dave
THE W TNESS: Thanks.

MS. SATTER: Bye bye

THE W TNESS: Bye.

MS. SATTER: Thank you very much. | do

appreciate that accommodati on.

JUDGE BRODSKY: So we can - -
MS. SATTER: Call ny next wi tness.

JUDGE BRODSKY: Do we need to proceed or does

anybody need a break at this point?

(No response.)

Let's proceed then.

603



10

11

12

13

14

15

16

17

18

19

20

21

22

MS.

woul d |

SATTER: The People of the State of

ike to call Brett Hanson.

You m ght want to bring a copy of your

testi nmony.

MR.

HANSON:  Sure.

JUDGE BRODSKY: Ckay . M. M. Hanson.

call ed

SWOr n,

Q

record.
A

Q
A

(Wtness sworn.)

Thank you.

BRETT HANSON,

as a witness herein, having been first duly

was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY

MS. SATTER

Can you pl ease state your

My name is Brett Hanson.
And what is your occupat

|'m the regi onal manager

ion?

for the

EPA Rockford regional office, water secti

Q
A

name for the

I[11inois

on.

And what is your business address?

4302 North Main Street,

Rockf ord,

I[11inois.

I[1linois
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Q And did you prepare what's been marked as

Direct Testinony of Brett Hanson on behalf of People

of the State of Illinois, AG Exhibit 2?
A Yes.
Q And did you also attach certain schedules to

that testimony?

A There were several attachments, yes

Q And the attachments are all authentic to
what they claimto be?

A Yes.

Q Do you have any changes you would like to
make to this docunment?

A | think the only thing maybe some
clarifications or updates to the docunent.

Q If | were to ask you the questions today
contained in this document, would you have any
di fferent answers?

A No.

Q Were your answers true and correct at the
time they were given?

A Yes, they are.

Q And are they still true and correct?
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A Yes.

Q Woul d you like to offer this as your
testinony in this case?

A Yes, | woul d.

MS. SATTER: Then | would like to move for

adm ssion of AJ Exhibit 2 and offer M. Hanson for

Cross-exam nati on.
JUDGE BRODSKY: Is there any objection?
MS. MURAN- FELTON: No obj ecti on.

MS. VON QUALEN: No obj ection.

JUDGE BRODSKY: Okay. Heari ng none, then that

testinony is admtted subject to cross.

(Whereupon, AG Exhi bit

No. 2 was received
evi dence.)

MS. MURAN- FELTON: Yes.

JUDGE BRODSKY: Do you have cross?

MS. MURAN- FELTON: Yes.

JUDGE BRODSKY: Proceed.

n
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CROSS EXAM NATI ON
BY
MS. MURAN- FELTON

Q M. Hanson, you testified in the enforcement
proceedi ng agai nst New Land Utility, didn't you?

A Yes.

Q And during your testinony in the course of
t hat proceedi ng there were various exhibits entered,
testinony that you provided and exhibits entered on
behal f of the state. Do you recall what those were?

A There were a plethora of attachnents
basically in the exhibits presented.

Q Specifically, with respect to your
testinony, there was at |east one inspection report
and your testimony in this matter, as well as the
exhibits in this proceeding were also identified in
t he enforcement proceeding; is that correct?

A | don't know if they were identical

Q They're identified or --

A There may be additional ones in this
docunent that weren't in the previous testinmny and

Vi ce ver sa.
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Q But sonme of the testinony from -- the
testinony from this proceeding that you prefiled in
the rate case was also utilized in the enforcenment
proceedi ng?

A Yes.

Q And the exhibits that you attached to the
testinony in this rate case were also attached to
the testimony that was submtted in the enforcement

proceedi ng?

A | don't know if a hundred percent of them
wer e. " m sure many of them were.

Q Specifically, do you recall if in the
enforcement proceeding a docunent entitled, "New

Landi ng Conmpliance | ssues and Conpl etion Dates,
dated July 12, 2001" was utilized in the enforcement
proceedi ng on your behal f?

A | don't recall that offhand.

Q Woul d perhaps if you were to take a | ook at
this docunent it may refresh your menory as to
whet her or not you referred to it at all in the
enf orcement proceeding.

A Very possi bl e.
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MS. MURAN- FELTON: | would like to make this a
company exhi bit, New Landi ng Exhibit 3, for
i dentification purposes.

MS. SATTER: Do you have a copy?

MR. ARMSTRONG: Sure.

MS. MURAN- FELTON: Q. M. Hanson, this help
refresh your menmory as to whether or not docunments
were utilized in the enforcement proceedi ngs?

A This | ooks like a copy of a docunment that
was prepared by me to our |egal counsel and |I'm not

positive as this was introduced into evidence in the

heari ng.
MS. SATTER: I would like to interpose an
objection. If this was sonmething prepared for

counsel to be attorney/client privilege here and it
cannot be utilized under those circumstances.

MS. MURAN- FELTON: This docunent, however,
actually was identified as Defendant's Exhibit No. 5
and it was utilized in the enforcenent proceedings,
so it's part of the public record.

MS. SATTER: | don't know that, and that's -- |

actually have reviewed that transcript and | don't
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recall seeing this. |If this is an attorney -- if
this is something M. Hanson testified he prepared
for his attorney, it's not appropriate to be used in
this context today.

MS. MURAN- FELTON: It is a part of the record
t hough of the enforcement proceedings.

MR. ARMSTRONG: |It's an exhibit.

MS. SATTER: It's not marked as an exhibit.

MS. MURAN- FELTON: Down at the bottom it does
say 5. If there's any | eeway with questioning, we
could provide a certified copy fromthe court in the
enforcement proceeding in Ogle County and we could
guestion M. Hanson on this exhibit subject to
strike if that certified copy's not provided.

JUDGE BRODSKY: Okay. | was wondering what your
source of it was in this case, but if it's from

the record --

MR. ARMSTRONG: | can answer questions about
t hat. I was not the witness at the tine.
JUDGE BRODSKY: " masking Ms. Felton what the

source of it to be or where you acquired it from

MS. MURAN- FELTON: This particular document was
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produced by the EPA during discovery and the conmpany
produced it and it was entered into evidence in the
enforcement proceedi ng without objection.

JUDGE BRODSKY: Okay.

MS. MURAN- FELTON: [|If that helps refresh anyone's

menory here.

THE W TNESS: | do recall it being in discovery.
MS. SATTER: | consulted with M. Hanson and he
said he will be willing to waive any attorney/client

privilege, if there is one, so we can conti nue.

JUDGE BRODSKY: All right. If that's the case
then we don't even need to separate the sub --
subdi vi de the proceeding in any way, so we'll just
mai ntain it going forward. Whatever counsel wants
to do, she can nove forward.

MS. MURAN- FELTON: |If there's -- seeing there's
hopefully no objection, we would nove -- the conpany
woul d move just to enter this exhibit into evidence
as New Landi ng Exhibit No. 3.

MS. SATTER: MWhat's the relevance of it? | would
obj ect on the grounds there's been no show ng that

this is relevant to the issues at hand in this case.

611



10

11

12

13

14

15

16

17

18

19

20

21

22

This is July 12, 2001. Here we are April 5th, 2005.
They haven't tied this into Mr. Hanson's testimony.

JUDGE BRODSKY: So why don't you |lay some
foundation for it.

MS. MURAN- FELTON: In M. Hanson's testinony
provided in this proceeding he indicates that the
conpany should replace its old lines, however, in
this record here on Page 5 he provides information
suggesting that the old lines do not need to be
repl aced.

JUDGE BRODSKY: Okay. So why don't you | ay sone
f oundati on by asking hima question.

MS. MURAN- FELTON: Q. M. Hanson, did you
I ndi cate that you prepared this document?

A Yes.

Q Okay. And everything in this document you
believe to be truthful at the time that you drafted
it?

A Yes.

Q And today do you still believe that it's
truthful ?

A | think it's pretty much on target, yes.
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Q And specifically on Page 5 you indicate that
in paragraph -- the first full paragraph you
i ndi cate that "The agency has not included
requi rement replacement of existing undersized water
mains in the development in this conmplaint, and
exception entitled fromreplacing existing water
mai ns exists in the agency regulations 351AC Section
653. 203 as long as the m ni mum pressure of 20 psi
can be maintained. Sections of water main nmust be
replaced with materials that meet current m ni num
requi rements.

| f pressure in the subject water mains

cannot be mai ntai ned above 20 psi or if sections
fail and require replacement, mnor repairs to
exi sting undersized water mains are permtted to be
made wi t hout replacement of all undersized water

mai ns that exist in the system This exception

applies to all community water systenms in Illinois."™
A That's correct. There is one om ssion in
this in that the utility or water supply has to show

t hat they obtained all required permts through the

Department of Public Health or other review ng
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authority before the existence of EPA and that was
not included in here. |f you want to go back and
read Section 653.203, it explains all the criteria
for the exceptions.

Q | just asked -- just didn't get a question
on the record. | just want to refresh your menory
whet her you drafted it.

A This |'m pretty much positive we use for
statewi de, correct.

MS. MURAN- FELTON: In light of the fact that,
M. Hanson testified to the fact this is the
docunment he prepared and that it's truthful, | nove
to enter into evidence as Conpany Exhibit No. 3.

MS. SATTER: We don't have an objection.

MR. LOWE: | would like to see it.

MS. MURAN- FELTON: |'m sorry.

JUDGE BRODSKY: Show it to counsel.

MS. VON QUALEN: As do staff.

MR. LOWE: May | have a noment to read it?

JUDGE BRODSKY: Yes. Let's take a coupl e of
m nut es.

(A brief pause.)
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MR. LOWE: | woul d object to the adm ssi on of
t his docunment into evidence. It's irrelevant to
t hi s proceeding.

JUDGE BRODSKY: Let's go on the record.

MR. LOWE: | would object on behalf of the Lost
Nati on Property Owners Association to the adm ssion
of this document into evidence, because with
reference to the portion quoted from Page 5, counsel
for the utility, that section of the document's
totally irrelevant as far as this proceeding is
concerned, its only determ nation of whether or not
the EPA at that particular noment under those
particul ar circunmstances thought those undersized
| i nes m ght not have to be replaced, but that's not
t he purpose of the proceeding before the Comm ssion.
We are not deciding that issue, therefore, | don't
see -- it's totally irrelevant.

MS. MURAN- FELTON: It leads to the question of
M. Hanson's testinony regardi ng whether or not the
old I'ines need to be replaced and, therefore, it is
rel evant and, your Honor, accepted other evidence

that is arguably irrelevant and specifically all the
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evidence related to the receivership and, in |ight
of that, we feel this is highly relevant to the
obligations of the company, if any, with respect to
the old I|ines.

MS. SATTER: Are you suggesting M. Hanson has
made a recommendation in this case that something --
wi Il something be done with the old |ines?

MS. MURAN- FELTON: Yes.

MS. SATTER: May be it would be --

MS. MURAN- FELTON: Through testinony --

MS. SATTER: Maybe it would be hel pful to say
wher e.

MS. MURAN- FELTON: Throughout his whole direct
testimony.

MS. SATTER: His whole direct testimny?

THE W TNESS: Could | explain?

JUDGE BRODSKY: Wai t . No.

Can you be a little bit nmore specific as
to the citation, Ms. Felton?

MS. MURAN- FELTON: Specifically, in his
attachments to his testinony evaluation reports, it

specifically -- I"mlooking at a letter by himto
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M. Armstrong on Decenber 2nd 1993 in the summary of
deficiencies he references under distribution.

JUDGE BRODSKY: \Where are you | ooking?

MS. MURAN- FELTON: This is all -- well, this is
Schedul e -- Decenber 2nd 1993. It is identified up
on the top as AJ Exhibit 2 and down at the bottom
Plaintiff's Exhibit 12 and he references Attachment
A that is attached to that letter.

JUDGE BRODSKY: Oh, okay. And then -- -

MS. MURAN- FELTON: And for specifically, as I
menti oned under distribution Paragraph 4 under
Attachment A, distribution Paragraph D.

MR. LOWE: Your Honor, please the Court,
specifically at Pages 13 and 14 of his testinmony
address the issue of undersized main and says it
woul d be a good idea to replace them but there's
nothing in that testimony which says that the EPA's
position is that they have to be repl aced.

MR. ARMSTRONG: Exhi bit --

MS. MURAN- FELTON: If you | ook at the exhibit,
that's where they say deficiencies, so it has raised

a question of fact.
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JUDGE BRODSKY: All right. Well, for the limted
pur poses of addressing the contents on Pages 13 and
14 of the direct testinmny and certain preferred
spots in the attachments, |I'm going to overrule the
obj ecti on. "' mgoing to ignore the part about
admtting alleged irrelevant material, and with
t hat, was there any objection fromstaff?

MS. VON QUALEN: Staff is not objecting.

JUDGE BRODSKY: Okay. So then the Company
Exhibit 3 will be admtted for the |imted purposes
di scussed.

(Wher eupon, NLU
Exhibit No. 3 was
received in evidence.)

MS. MURAN- FELTON: Thank you.

MS. MURAN- FELTON: Q. M. Hanson, |'m going to
refer you to Page 5 of your testinony filed on
January 21, 2005, specifically, you identify at the
very top of Page 5 in Lines 1, 2, and 3, items that
need to be done, such as properly sealing abandoned
i nactive wells and need to install adequately-sized

flushing hydrants on deadend water mains or install
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new water mains to |loop distribution system 1is that
correct?
A Yes.

Q And that's been done by the conmpany; is that

correct?
A | think 99 percent done. There's sonme final
wor k that has not been conmpleted yet. The actual

hydrants are installed, but the surface restorations
have not been done. There's still pits out there
basically where they excavated to install the
hydrants. The surface restoration's not conpl eted
yet .

Q It's 99.9 percent done?

A "' m not sure how nmuch percentage of those
projects are going to be, but there's ground
restoration work to be done as safety and mechani cal
integrity process to state-wi de hydrants.

Q |s there -- are you saying that the
remai ning work is going to be done in the spring?

A | don't know. It's suppose to have been
done al ready.

Q In lines 5 through 14 you indicate three
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other areas in which the company needs to act. Now
these items were in no way, were they, requested at
all in the enforcement matter, were they?

A Which items?

Q That's actually -- | will point you to
Par agraph H, Paragraph |, and Paragraph J on that
page.

A Those were not required in this -- in the

AG s case, no

Q And under -- at the very bottom of the page
you set out a time. There's a tinme frame set out
starting with January 10, 2005.

A Whi ch page?

Q The same page towards the bottomthere's a
time frame timetable that begins with January 10,

2005, temporary emergency water main --

A It's my next page. Okay.

Q -- cites atime |ine.

A Uh- huh.

Q The first two items have been done, haven't
t hey?

A The tenmporary emergency water main | don't
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think that's been done.

Q And what about the flushing hydrant water?

A Fl ushi ng hydrants have been install ed. I
believe there's a water | eak. There may be two of
t hem have been repaired since then.

Q And then the remai nder of these, starting
with April 19, 2000 all the way down the bottom to
December -- excuse me -- August 28, these were al
referenced in the enforcement matter?

A Yes. | believe they all are, yes.

Q M. Hanson, on the bottom of Page 11 of your

testimony under Item L for main over spell way

(sic) --
A Uh- huh. Yes.
Q -- with respect to a January 10, 2005 letter

I ndi cates that New Landing was infornmed that it
could not have a permt for that tenporary emergency
mai n because it was not constructed according to
acceptable public water supply water main standards.
A Correct.
Q M. Armstrong asked you if it could be

retained for future emergency use, is that correct,
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and you said no?

A That's correct.
MS. MURAN- FELTON: | don't think we have any
further questions. Thank you, M . Hanson.

THE W TNESS:

Okay.

JUDGE BRODSKY:

MR.

Honor .

L OWE:

have a coupl e of

JUDGE BRODSKY:

Q
Exhi bi

under

Utility,

A

M. Hanson, calling your attention to AG

t 2, attached Schedul e 2,

dat e of

Is there any further cross?

Okay. Pl ease proceed.

CROSS EXAM NATI ON

BY

MR.

Decenber

| don't

MS. SATTER

MR.

L OWE:

LOWE:

do you have?

gquestions,

your

there's a letter

2nd 1993 to New Landi ng

believe | have the attachments with

Schedule 2, did you say?

Yes, Decenber 2, 1993 letter.

THE W TNESS:

MR.

L OVE:

Q.

have a copy.

Specific question that

have
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concern that letter. It shows that copies of that
|l etter were sent to various entities, including the
[1linois Commerce Comm ssion.

A That's correct.

Q Now in your testimny at Page 5 there is a
time line of various letters sent by you and/or
someone else at the EPA to New Landing Utility. Do
you think they're in total approximately 23?

A That's correct.

Q Were copies of all of those also sent to the
[1l1inois Commerce Comm ssion?

A | don't believe the notice of intent to
pursue | egal section was copied to the Conmerce
Comm ssion. Wthout | ooking at those documents and
who they were cc'd to, | don't recall offhand. The
evaluation letters | think dated December 5th '97 on
down those should have been all copied to the
Commerce Comm ssion; |ikew se, the July 13 and June
2004, the June 24, 2003 evaluation letter should
have been cc'd to the Commerce Conm ssion.

Q To your know edge, do the staff of the

[l11inois Commerce Comm ssion ever respond to any of
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these |letters?
A Not to my knowl edge.
Q Thank you.
MR. LOWE: | have no other questions.
JUDGE BRODSKY: Anything from staff?
MS. MURAN- FELTON: Staff has no cross.
JUDGE BRODSKY: Okay. Any redirect.
MS. SATTER: Just a little bit.

REDI RECT EXAM NATI ON

BY
MS. SATTER
Q M. Hanson, on | believe it's Page 4,

possi bly Page 5 of your copy, you item ze various
t hings, starting at Page 2, Paragraph DEF, the next
par agraph says Page 2, Paragraph B, the conpany
asked you sonme questions about items contained in
t hat secti on.

Were these -- were you responding to
anything --

A No, this is --
-- in this section?

No. This is just a list of correspondence,
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a list of significant activities.

Q Okay. Go up a little previously, that would
be on your Page 5, the question starts at the bottom
of Page 4, were you responding to anything in your
answer ?

MR. ARMSTRONG. Counsel, are you referring to --

MS. MURAN- FELTON: Have you ever addressed any of
items mentioned in those letters with M. Arnstrong
and NLU? |Is that the question?

MS. SATTER: Yes.

THE W TNESS: Yes, these items were all addressed
to New Landing Utility at some point in time.

MS. SATTER: | have no further questions. Thank
you.

JUDGE BRODSKY: Recr oss.

MS. MURAN- FELTON: No, nothing. Thank you.

MR. LOWE: Not hing your Honor.

JUDGE BRODSKY: All right. Thank you,

M . Hanson.
THE W TNESS: Sur e.
JUDGE BRODSKY: At this point we have M. Connor

correct, who's going to be by phone?
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MS. SATTER: Ri ght.
JUDGE BRODSKY: Let's -- before we do that, let's
take a 10-m nute break.
(Wher eupon, a 10-m nute
break was taken.)
(W tness sworn.)

Thank you. And we have previously a
stipulation that there's been no objection to the
t el ephone appearance of M. O Connor; is that
correct?

MS. MURAN- FELTON: That's correct.
MS. SCARSELLA: Yes.
DENNI' S CONNOR,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY
MS. SATTER
Q M. Connor, could you please state your nanme

and occupation.
A Denni s Connor. ' man environment al

protection specialist with the Illinois EPA Rockford

626



10

11

12

13

14

15

16

17

18

19

20

21

22

regional office.
JUDGE BRODSKY: Could you turn up the volume on
t he phone.

MS. SATTER: Q. Did you prepare direct
testinony, being the direct testimony of Dennis
Connor on behalf of People of the State of Illinois
mar ked AG Exhibit 3 in this case?

A | did.

Q And if | were to ask you the questions
contained in that docunment, would your answers be
t he same?

A They would all be the same, except for those
references to the exhaust fan in the building.
Sometime prior to our visit on February 27th, that
exhaust system was replaced and was operable on
February 27 of this year.

Q Was t hat on pages -- on Page 14 of your
testimny and answer to the question do you have any
ot her concerns about the water treatnment plant at
New Landing Utility?

A That's correct.

Q And ot her than that, would your answers be
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the same?

A Yes, they woul d.

Q And are the schedules attached to your
testi nony authentic and that they are what they
claimto be?

A Yes, they are.

Q And would you like to offer this testimony
as your -- these documents as your testinmony today?

A | woul d.

Q And are they true and correct to the best of

your information and belief?

A Yes, they are.

MS. SATTER: | would like to move for adm ssion
of AG Exhibit 3 and attachments and offer M. Connor
for cross-exam nation.

JUDGE BRODSKY: I's there any objection?

MS. MURAN- FELTON: No obj ection.

MR. LOWE: No objection.

MS. SCARSELLA: None from staff

JUDGE BRODSKY: Then those itens are admtted

subject to cross.
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(Wher eupon, AG Exhi bit
No. 3 was received in
evi dence.)
Do you have want to proceed?
MS. MURAN- FELTON: Yes.
CROSS EXAM NATI ON
BY
MS. MURAN- FELTON
Q M. Connor, this is Amy Muran-Felton.
have got a few questions for you.

A Go ahead.

Q Great . First off, the day-to-day operations

of the sewage plant are the responsibility of the

certified operator; is that correct?
A To the extent that the contract delineates.
Q And do you have any reason to believe with

respect to New Landing Utility that the day-to-day
operations of the certified operator are anything
ot her than those responsibilities which are the
day-to-day operations and conduct with respect to
t he sewage pl ant?

A That's correct.
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Q And in order to become a certified
prof essi onal operator, you have to pass some tests
conducted by the | EPA, don't you?

A Yes.

Q And isn't it true when violations are
reported that the certified operator can either,
one, undertake corrective action and/or, two,

reflect in his or her discharge nmonitoring report

to

show t hat the violation has been corrected; is that

correct?

A That's correct.

Q And woul d you agree that it's not uncomon
for a small system |like New Landing Utility to

occasionally show deficiencies in their discharge
nonitoring reports?

A No, | woul d not agree.

Q Woul d you agree that the sewage plant was
constructed at New Landing in accordance with the
desi gns approved by the |EPA?

A | didn't performan inspection at the tinme
of construction so | can't really coment on that.

Q Woul d you have any reason to disagree with
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t hat statement?

A | believe there were some items in the
construction permts that were never installed and
that's my only reservation | guess.

Q Okay. M. Connor, would you agree that
because of the number of homes that are, in fact,
connected is relatively small with respect to New
Landi ng that this sewage plant can't operate in the
manner that it was designed to operate?

A | woul d not agree with that.

Q And woul d you agree that instead of
operating on a continuous basis this sewage pl ant
operates on a batch basi s?

A That's my understanding at the present tine.

Q And is it your understanding that on a batch
basi s plant, such as this sewage plant, its
operations are on an on again/off again basis?

A Well, that's the definition of a batch
operation.

Q And because this sewage plant operates on a
batch basis --

A Let me rephrase that. A batch system could
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be operating continually but only discharge
periodically. That could be considered a batch
operation.

Q And because New Landi ng's sewage pl ant
operates on a batch basis, it faces certain
operational problenms that it m ght not otherw se
face if it operated on an operational basis; is that
correct?

A G ven adequate controls, a batch operation
shoul d be able to conmply with all the regul ations.

Q M. Connor, |I'"m going to refer you to your
direct testimony begi nning on Page 9. You m ght
refer to the question begins with has the | EPA

brought these violations to the attention of NLU

management . It's the top of my Page 9.
A Okay.
Q And t hen underneath there's an answer by you

with a series of dates and references to letters.

A Okay. | found it.

Q Okay. The first item underneath your answer
is a letter dated 8-16-1985, a letter sent to LNU

for failure to submt discharge nmonitoring report
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A Correct.

Q And that's a certified operator tasks, isn't
that, as far as responsibility?

A If they, in fact, have a certified operator.

Q And in this case there was a certified

operator and corrective action was taken?

A That -- | don't know the outcome of that
letter.
Q You don't know if any corrective action was

t aken on behalf of the company?

A No, | don't.

Q Okay. The letter below that February 11,
1988, the letter sent to New Landing for sewage

bypassing and | ack of certified operator, the

conpany has hired -- since hired a certified
operator; is that correct?

A | can't tell fromthat statement.

Q In the letter beneath that April 13, 1988,

letter sent to NLU for failure to monitor for
ammoni a nitrogen concentration discharge and | ack of
certified operator --

A Okay.
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Q -- corrective action was taken with respect
to this matter; is that correct?

A Again, | don't know.

Q Al'l right. Turni ng your attention just two
down to the March 14, 1989 letter for bypass

viol ations for grinder punp failure --

A | see it.

Q -- grinder punps are the responsibility of
the customer; isn't that correct?

A | don't know the disposition of the

responsibilities as far as the grinder punps.

Q In this case, the grinder pumps, M. Connor
are on the customer's property; is that correct?

A That's my understandi ng.

Q Just beneath that, the October 16, 1996

violation notice letter to NLU --

A Yes.

Q -- and then the December 12, 1996 letter --
A Yes

Q -- the Decenber 23, 1996 letter --

A Yes

Q -- and the Decenber 31, 1996 letter.
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A Uh- huh.

Q Those are -- with respect to those four
|l etters, corrective action has been taken and this
probl em has been solved; isn't that correct?

A Well, the letter -- the last letter that you
referenced says that agency accepted the revised
compliance comm tment. That means that New Landi ng
made a comm tment to comply but it does not verify
whet her they did or, in fact, conmply.

Q Do you know if the conpany did or did not
conply?

A No, | don't.

Q Thank you.

And then | ooking down to the July 25,
1997, IEPA staff telephoned Mr. Arnstrong demanded

I mmedi ate repairs with respect to the main.

A Yes, | see that.

Q The main has since been repaired; isn't that
correct?

A | beg your pardon?

Q The main -- the sanitary sewer for the
main --
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A Yes.

Q -- has since been repaired; is that correct?

A That's ny under st andi ng.

Q And then scrolling down to the May 18, 1999
vi ol ation notice letter sent to NLU for failure to

conpl ete di scharge nonitoring report --

A Yes.

Q -- and failure to obtain certified
operator --

A Yes

Q -- the conpany has since obtained and - -
excuse me -- hired a certified operator; is that
correct?

A Again, | don't know the exact date when they

hired the operator.

Q Okay. Moving onto the July 15, 1999 letter
to NLU rejecting conpliance comm tment --

A Yes, | see it.

Q -- the certified operator has since taken
corrective action with respect to this matter,
hasn't he?

A Again, | can't tell from that document.
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Q Okay. Looking to the June 29, 2000 letter
to NLU to give notice that contractual agreement for
t he operation of the NLU waste water treatment
facility had expired?

A Yes.

Q That's not so, is it, M. Connor, since the
conpany showed the EPA the agreement that in this
agreenment it renewed automatically; is that correct?

A | don't have that documentation in front of
me, but that could be the case.

Q And could that be the case also with the
Oct ober 29, 2001 letter with respect to the
contractual agreenment expiring the company showed - -
denonstrated that this agreement al so renewed
automatically; is that possible?

A That's possi bl e.

Q Do you recall if it is?

A No, | don't.

Q And then, finally, the January 30, 2003
vi ol ation notice letter to NLU for failure to
install and maintain systens to avert violations as

wel | as for discharge exceeding permt limts for
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suspended solids --

A

Q

Yes.

-- New Landi ng has since taken corrective

action with respect to t

A

Q

No, it has not.

hat matter; hasn't

It?

Whi ch part has the conpany failed to take

corrective action on?

A

ot her than the exhaust

know.

Q
M chae

There has been no change

Okay. M. Connor,

Bol I i nger (phonetic),

operator ?

A

Q
A
Q

| do.

And do you know Greg Stechschulte?

Yes, | do.

Do you consi der

fan for

both M.

in the equi pment

the certified

Bol | i nger

bui | di ngs as far

and

as

do you personally know

M. Stechschulte qualified as certified operators --

A
Q
A
Q

| do.
-- in the field?
| do.

Thank you.
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M .

MS. MURAN- FELTON: | think that's it. Thank you,

Connor .
THE W TNESS: You are wel cone.
JUDGE BRODSKY: Anyt hi ng?
MR. LOWE: | have no questions.
MS. SCARSELLA: Staff has no questions.
JUDGE BRODSKY: Any redirect?

MS. SATTER: | think | have one question on

redirect.

the certified operators for

referenced -- that were referenced in the January

30,

REDI RECT EXAM NATI ON

BY
MS. SATTER
Q M. Connor, do you know whether either

the authority to correct the violations that are

2003 violation notice?
A ' m not aware that they do.

Q Okay. Thank you.

New Landing Utility have
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RECROSS EXAM NATI ON
BY
MS. MURAN- FELTON

Q In follow-up, if I mght, to Ms. Satter's
gquestion, M. Connor, you are not aware that the
certified operators don't have the authority to do
t hat?

A In order to elimnate the violations at the
waste water treatment facility, all the equi pment
has to be in operating order. As far as | know,
it's never been the operator's responsibility to
fund the replacement of equipnment or repair
equi pment. That is the responsibility of the
utility owner. W thout adequate funding, there's no
way that the operator can operate the facility in
compliance with our regul ations.

MS. MURAN- FELTON: All right. Thank you.

JUDGE BRODSKY: You are wel come.

Anyt hing further?
MS. MURAN- FELTON: No t hank you.
JUDGE BRODSKY: Okay. Thank you, M. Connor.

THE W TNESS: Thank you.
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MS. SATTER: Thank you very much.

THE W TNESS: Goodbye.

MS. SATTER: And thank you for accommdati ng
M. Connor.

JUDGE BRODSKY: Okay. Are there other matters?

MR. LOWE: There is one other matter, a
stipul ation between the Lost Nation Property Owners
Associ ation and New Landing Utility, and may | read
it into the record, please?

JUDGE BRODSKY: Okay.

MR. LOWE: "Stipul ated and agreed by and bet ween
Lost Nation Property Owner's Association and New
Landing Utility that if those persons whose
testinmony in Ogle County Case No. OOCH97 and as
included in Exhibit SJR3 in this proceeding to the
testi nony of Scott Ruben were called as witnesses in
this cause, if asked the same questions, their
answers woul d be the same as those contained in said
exhi bit.

It's further stipulated that if asked
each would confirmthat he or she receives New

Landing Utility water through the old lines in the
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Lost Nation area." That concludes the stipulation.

JUDGE BRODSKY: Okay. Does anyone want to join
the stipul ation?

(No response.)
Okay. Hearing none, | assume then that
AG and staff are expressing no opinion on the
stipulation and the stipulation between the Lost
Nati on Property Owner's Association and the company
i's noted.

Okay. Aside from setting a briefing
schedule, is there anything further for this
proceedi ng?

MS. VON QUALEN: Yes, Judge. | neglected to ask,
after M. Griffin testified, and he made a coupl e of
changes to Exhibit 2.0OR, Schedule 2.03S and 2. 03W
Revi sed, if you recall, he changed a reference from
CWP to CIAC, and ny question is would you like for
staff to file an electronically corrected schedul e
and | woul d suggest only the 2.03 schedules with
only that one change? It's -- | mean, staff is
entirely neutral as to whether or not we need to

make that filing. |'msimply asking if you would
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li ke us to make it.

JUDGE BRODSKY: You had the one other one, too,
think, right?

MS. VON QUALEN: Yes. We'll be filing 11.0
Revi sed corrected. It was a typographical error.

JUDGE BRODSKY: If you just want to do those

coupl e of changes as an errata, that should suffice.

It's already in the record at this point.

MS. VON QUALEN: Okay.

JUDGE BRODSKY: So | don't think we need to make
it lengthier than necessary, so let's see, then we
were -- so then it would be 2.0-R, 7.0, and really
11.0 that are getting admtted. The erratas we'll
deal with that change to 11.0 typographical error,
t he change from 2.0-R schedule stating CWP and
CIAC;, is that correct?

MS. VON QUALEN: Yes.

JUDGE BRODSKY: That's fine. Okay. Any other
matters?

(No response.)

Okay. W th the continuance of the tria

frommd-March to this week, we may have to trimthe
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briefing period a little bit, but, in any case,
maybe the initial briefs the last week in the nonth

hopefully woul d be possible.

| deally, | would |like to see somet hi ng
maybe the 25th of April. | s that doable? It is
tight | understand but the rest of the proceeding --

MS. MURAN- FELTON: It's tight.

JUDGE BRODSKY: -- the rest of the proceeding is
equal ly tight

MR. ARMSTRONG: What day of the week?

JUDGE BRODSKY: That's a Monday.

MS. VON QUALEN: | suggest it would be the 27th
i nstead of the 25.

JUDGE BRODSKY: So |look at the 27th, and then

what, 4th or the 9th?

MS. SATTER: Maybe Monday the 9th reply. | think
there will be substantial replies actually.

MR. ARMSTRONG: Looking at a tight for reply.

JUDGE BRODSKY: If we take -- okay. So you are
saying the 27th for initial briefs.

MS. VON QUALEN: That was --

JUDGE BRODSKY: What was your suggestion? Let's
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go with actually the 26th and let's go with the 5th
of May.

MR. ARMSTRONG: What day of the week?

JUDGE BRODSKY: The 26th is Tuesday, the 26th of
April, the 5th of My is Thursday. ["mtrying to
keep this out in front of other matters that's
pendi ng. I want to get you the proposed order as
soon as possi bl e because, obviously, then you'l

have time to ook at that to brief that and then

we'l |l have Comm ssion action in July, so,
unfortunately, the time franme will be tight for
everybody. | will work as hard as | can to get the

proposed order out fast as | can when the briefs
come in.

MR. ARMSTRONG: For the parties’
responsibilities, it's 4-26 for initial briefS and
5-5 for responsive or reply briefs?

JUDGE BRODSKY: That's correct, and | woul d ask
t hat each of those be filed by 12 noon on those
days.

MS. VON QUALEN: And, Judge, just to clarify the

schedul e that we had set yesterday, if you recall we
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had some di scussion about the motion regarding the
receiver and also staff's request for relief of the
order from the Comm ssion to desist providing
payments.

Now t hat briefing schedule, if | have it
down right, is April 15th for response fromthe
conpany and April 22nd for reply, and | understood
that to be only for the request for the orders for
the conpany to desist making payments to affiliates
for that briefing. Ws that your understandi ng what
was said?

JUDGE BRODSKY: No, | think -- okay. So there
were two parts. There was the primary motion was
the motion for receivership from AG and from staff.

MS. VON QUALEN: Yes.

JUDGE BRODSKY: And the conmpany's indicated a
desire to respond to that and we set April 15th as
t he deadline for that and then the 22nd as a date
for any reply briefs fromstaff and intervenors.

Now within staff's motion was the
suppl emental, or not supplemental, the second part

which was the notion for the order to cease and
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desi st paynents. | suppose the same schedule in

terms of briefing would cover that as well it being
part of the motions. What | ask though was that you
file a --

MS. VON QUALEN: Draft.

JUDGE BRODSKY: -- proposed or, right, a draft
order which the Comm ssion could consider if it
chooses to take that matter up.

MS. VON QUALEN: Okay. Thank you for clarifying
t hat.

JUDGE BRODSKY: So | suppose actually, if you
would -- today is the 5th -- if you have could have
t he proposed Comm ssion order or the proposed
interimorder filed by noon on the 11th, that will
give the company a couple of days, if they choose to
respond to something particular in its |anguage, so
that was -- what did | say -- noon on the 11th?
That was the -- split the time in half for that.

Now are you anticipating just a
strai ghtforward order or are you anticipating a | ot
of extra background going with --

MS. VON QUALEN: Frankly, | really haven't given
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it any thought.

JUDGE BRODSKY: Well, 1"l tell you what. Do the
best you can to construct it by Monday morning, and
because of the tightness of the time frame that
we're stuck with at this point, hopefully that gives
everybody sufficient time to consider it, at |east a
little bit, and if there's an argument to bring the
argument and I'lIl take a look at it as the materials
come in.

MS. MURAN- FELTON: Thank you.

JUDGE BRODSKY: I's there anything further for
t oday?

(No response.)
Okay. Did you have anything?

MS. SATTER: No.

JUDGE BRODSKY: Hearing nothing, then we'll mark
this record heard and taken. Thank you all

HEARD AND TAKEN.
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