
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
           
    
New Landing Utility, Inc. : 
 :  04-0610 
Proposed general increase in water and : 
Sewer rates. : 
 
 

MOTION REQUESTING THE ILLINOIS COMMERCE COMMISSION 
 TO AUTHORIZE THE FILING OF A PETITION IN THE ILLINOIS CIRCUIT COURT TO 
SEEK THE APPOINTMENT OF A RECEIVER AND TO ORDER THE COMPANY TO 
DESIST FROM MAKING PAYMENTS TO AFFILIATED INTERESTS FOR WHICH NO 

COMMISSION APPROVED AFFILIATED INTEREST AGREEMENT EXISTS  
 
 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its undersigned counsel, and pursuant to 83 Ill. Adm. Code Sec. 200.190 and, 

respectfully requests the Illinois Commerce Commission (“Commission”) to authorize 

the filing of a petition in circuit court, pursuant to 220 ILCS 5/4-501 of the Public Utilities 

Act (“the Act”), requesting an order attaching the assets of New Landing Utility, Inc. 

(“New Landing” or “Company” or “NLU”) and placing it under the control of a receiver 

and to order New Landing to desist from making payments to affiliated interests for 

which no Commission approved affiliated interest agreement exists.  In support of this 

motion, Staff states as follows: 

1. On September 3, 2004, New Landing filed tariffs for a proposed general increase 

in rates pursuant to Section 9-201 of the Act.  (220 ILCS 5/9-201)  The Commission 

entered an order suspending the tariffs and initiating this proceeding, Docket No. 04-

0610, on October 6, 2004.  The Commission entered an order resuspending the tariffs 

on January 20, 2005. 
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2. New Landing is a small utility which provides water service to approximately 310 

residential customers and sewer service to approximately 160 residential customers.  

(Direct Testimony of Gene L. Armstrong, filed on e-Docket September 24, 2004 

(“Armstrong TTY”), pp. 3-4) 

3. During the course of its investigation into the propriety of New Landing’s rates, 

classification, contracts, practices, rules and regulations in connection with its rate filing, 

the Staff has come to the conclusion that at this time New Landing: 

 a. is unable or unwilling to provide safe, adequate, or reliable service; 

 b. no longer possesses sufficient technical, financial or managerial resources 

and abilities to provide safe, adequate, or reliable service; 

 c. has been actually or effectively abandoned by its operators;  

See 220 ILCS 5/4-501(a). 

4. The Commission should file a petition for receivership asking the circuit court for 

an order attaching the assets of New Landing and placing it under the control and 

responsibility of a receiver pursuant to Section 4-501(a) of the Act.   

5. In addition, New Landing has a pattern of making payments in regards to 

unapproved affiliated interest transactions, while failing to pay operating expenses.  The 

Commission should order New Landing to cease from making payments to affiliates for 

whom no agreement has received Commission approval. 

A. Unable or Unwilling to Provide Safe, Adequate, or Reliable Service 

6. Evidence has been presented that the water and sewer facilities have not been 

adequately maintained on a long-term basis and that New Landing is not in compliance 
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with numerous regulations promulgated by the Commission and by the Illinois 

Environmental Protection Agency (“IEPA”).  

7. New Landing does not provide safe, adequate and reliable water service by 

reason of the fact that it has not replaced undersized water mains. Further, the 

Company, did not until ordered on September 28, 2004 by the Ogle County Circuit 

Court in the IEPA suit against New Landing and Gene L. Armstrong, individually and as 

the President of New Landing, Docket No. 2000-CH-97, install flushing hydrants on 

dead-end water mains in the water distribution system.  (Supplemental Direct Testimony 

of Gene L. Armstrong)  As a result of this neglect, New Landing customers have 

experienced extended outages due to water main breaks, repeated bouts of very low 

water pressure, dirty, odorous, or discolored water, damaged plumbing fixtures and 

appliances.  (AG Ex. 4.0, p. 9)  Customers also complain of rock, sand, debris, and 

sediment in the water lines resulting in jammed water meters and damage to customers’ 

appliances and plumbing fixtures including hot water heaters and dishwaters.  (Id., p. 9-

11) 

8. New Landing has been put on notice of these deficiencies over a period of years 

as demonstrated by various IEPA notices dated December 2, 1993 and June 24, 2003 

attached to Mr. Hansen’s testimony.  (AG Ex. 2, Sch. 2 and Sch. 3)  Notice was also 

provided by Staff in letters dated June 15 and August 4, 2004.  (ICC Satff Ex. 9.0, Att. A 

and B)  

9. New Landing does not provide safe, adequate and reliable sewer service by 

reason of the fact that it has not maintained its sewer system.  This deficiency has 

resulted in many of the mechanical units, particularly most of the pumps, two of the 
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blowers, the polymer feed system, tanks, effluent flow meter and standby electric 

generator being out of service.  Aeration is inadequate in the process aeration tank.  

Sludge has not been removed from the sewer system for many years.  (AG Ex. 3, pp. 4-

5)  There is an odor problem, malfunctioning air handling equipment, and a non-

functioning heating unit.  (Ag Ex. 4.1, pp. 4-5)  In addition, there have been chronic 

excursions, or variations from requirements on the Discharge Monitoring Report, 

including apparent violations of the carbonaceious biochemical oxygen demand 

(“CBOD”), total suspended solids, ammonia nitrogen, total chlorine residual and fecal 

coli form effluent limits. (Id.) 

10. New Landing has been put on notice of these deficiencies over a period of years 

as demonstrated by various IEPA notices listed in Mr. Connor’s testimony dated from 

August 16, 1985 through January 3, 2005.  (Id., pp. 9-12)  In addition, copies of notices 

sent on January 30, 2003 and July 9, 2004 were attached to Mr. Connor’s testimony.  

(AG Ex. 3, Sch. 2 and Sch. 3)  Notice was also provided by Staff in letters dated June 

15 and August 4, 2004.  (Staff Ex. 9.0, Att. A & B)  

11. Safe, adequate, and reliable service is jeopardized by the Company’s failure to 

seal abandoned wells.  (See AG Ex. 2, Sch. 1, p. 2, AG Ex. 2, Sch. 2, p. 5, AG Ex. 2, 

Sch. 3, pp. 3& 10) Once again, the Company, did not, until ordered on September 28, 

2004 by the Ogle County Circuit Court in the IEPA suit, seal the abandoned wells. 

(Supplemental Direct Testimony of Gene L. Armstrong)   

12. Safe, adequate, and reliable service is jeopardized by the Company’s failure to 

maintain the water storage tank or provide a proper overflow pipe for it.  (See AG Ex. 2, 

pp. 7-8, Sch. 1, pp. 2, 5, 6, AG Ex. 2, Sch. 2, p. 9, AG, Ex. 2, Sch. 3, pp.3-4, 11) 
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13. Safe, adequate, and reliable service is being jeopardized by the Company’s 

failure to pay the certified water operator, Mr. Willard Cox.  Mr. Cox indicated by affidavit 

in February of 2005, that he had not been paid for his work in October, November, or 

December of 2004, or for the work performed in January or February of 2005.  Mr. Cox 

indicated that if he were not paid the balance due, he intended to resign as New 

Landing’s Certified Water Operator at the end of February. (See Attachment A, Affidavit 

of Willard Cox1) 

14. Safe, adequate, and reliable service is jeopardized by the Company’s failure to 

pay the Company that does the necessary repair and maintenance work necessary to 

operate the system, Pfoutz Electric Service, Inc (“Pfoutz”).  (See Attachment B, affidavit 

of Lysa M. Haenitsch, office manager and bookkeeper of Pfoutz)  This is corroborated 

by New Landing’s statement that in its motion for emergency interim rates, that absent 

Commission allowance of emergency rates, it “will be unable to assure that contractors 

will be available to perform repair and maintenance on the utility systems, or be 

available to install customer service connections.”  (See Motion of New Landing Utility, 

Inc. for Order Which Sets Emergency Interim Rates, p. 5) 

15. The IEPA brought suit in Ogle County Circuit Court against New Landing and 

Gene Armstrong, individually and as the President of New Landing, Docket No. 2000-

CH-97.  On September 28, 2004, that court entered judgment against the defendants.  

(AG Ex. 4, Sch. SJR-2)  The court found for the plaintiffs and against the defendants in 

that the defendants failed to properly abandon inactive wells (Id., ¶ 6-7), failed to 

                                            
1   Staff understands that New Landing stipulated to the affidavit when it was used in the Ogle County 
proceeding. 
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properly flush the hydrants (Id., ¶ 13), and failure to properly maintain the tank, both as 

to access and painting.  (Id., ¶ 11) 

B. No Longer Possesses Sufficient Technical, Financial Or Managerial 

Resources And Abilities To Provide Safe, Adequate, Or Reliable Service 

16. Evidence has been presented that New Landing no longer possesses sufficient 

technical, financial or managerial resources and abilities to provide safe, adequate, or 

reliable service. 

 1. Financial 

17. New Landing has not been paying its obligations in a timely fashion and the 

financial condition of New Landing is in a deteriorating condition. 

18. In Docket Nos. 79-0673/0675 Cons., by order issued January 14, 1981, the 

Commission authorized NLU to issue a mortgage note in an amount not to exceed 

$170,534. (Attachment C, Order, pp. 16-17)  The note was payable 15 years from date, 

with interest at prevailing prime rate. (Order, pp. 15-17)  However, according to the 

testimony of Mr. Armstrong filed on September 24, 2004, payments on the principal 

were not paid, but were accrued as they came due.  The entire principal amount 

remains unpaid and substantially all of the interest remains unpaid. (Armstrong TTY, p. 

8.) 

19. Similarly $248,000 remains due under a letter agreement authorized by the 

Commission at the same time. (Armstrong TTY, p. 9.)  

20. Although the obligations arise from the Commission Order in Docket No. 79-

0675, entered January 14, 1981, the Company states in its testimony for the 2004 rate 
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case that “[t]he present rates have never generated enough revenue to enable NLU to 

pay these obligations.”  (Armstrong TTY, p. 9)   

21. As discussed above, New Landing is in arrears in making payments to its 

certified water operator and to the company upon which it relies for repair and 

maintenance. 

22. In his Direct Testimony, Mr. Armstrong states that “Our rates no longer generate 

revenue sufficient to pay our suppliers on a timely basis. … NLU also owes those who 

provide repair and installation services and provide other goods and services it needs to 

conduct day-to-day operations and pay its other obligations.” (Armstrong TTY, pp. 5-6)  

23. On December 31, 2003, New Landing had a negative equity balance on its 

balance sheet. (ICC Staff Ex. 3.0, p. 24, citing NLU ILCC Form 21 Balance Sheet.)  The 

Company’s negative equity balance continues to grow. (Armstrong TTY, p. 13.)  Thus, 

the utility is running at a deficit. 

24. New Landing itself does not believe that any informed investor would be willing to 

provide it new debt or equity capital. (See Attachment D, Company responses to ICC 

Staff data requests FD-8 and FD-9) 

25. The foregoing dire financial circumstances coupled with the 23 year lag between 

rate cases lead to the conclusion that New Landing no longer possesses the financial 

resources and abilities to provide safe, adequate, or reliable service. 

 2. Managerial 

26. New Landing’s management is not capable of providing safe, adequate, or 

reliable service to customers. 
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27. The Company’s president and owner, Gene L. Armstrong, has over 30 years 

experience practicing public utility law in Illinois. He has worked on cases before the 

Commission on behalf of Commonwealth Edison, and many different water or water and 

sewer utilities relating to rate relief, affiliated interest transactions, certificates of public 

convenience and necessity, approval of financial structures, authority to issue securities 

and determinations of original cost of plant facilities. (Armstrong TTY, pp. 2-3.) 

28. The Commission’s Order in Docket Nos. 79-0673/0675 Cons. indicates AMI 

owns 100% of New Landing’s common stock (Attachment C, Order, p. 2.) However, on 

May 24, 1984, DAME Co., a wholly-owned company of Gene L. Armstrong, acquired all 

of New Landing’s stock. (Attachment E, Company response to ICC Staff data request 

FD-12.) New Landing failed to request or receive Commission approval under Section 

7-203 of the Act for that stock transfer. 

29. The Commission’s Order in Docket Nos. 79-0673/0675 Cons. authorized New 

Landing to borrow up to $170,534, payable 15 years from date, with interest at 

prevailing prime rate, from AMI and the said Note was not transferable without prior 

Commission approval. (Attachment C, Order, pp. 15-17) Currently, DAME Co. holds the 

unpaid Note (Attachment F, Company response to ICC Staff data request FD-7). As 

discussed above, to date no principle and substantially none of the interest has been 

repaid in the 23 years since the issuance of the Note.  Thus, not only have the terms of 

the Note been changed, but it was transferred to a new holder without Commission 

approval, which is directly contrary to the Commission’s Order in Docket Nos. 79-

0673/0675 Cons.  
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30. Under current management, New Landing has failed to file federal and state 

income tax returns as required under federal and Illinois law. (ICC Staff Ex. 2.0-R, p. 11, 

lines 203-209) 

31. Despite Mr. Armstrong’s (the Company president) experience with public utilities, 

the Act, and proceedings before the Commission, the Company has repeatedly 

disregarded and/or defied Commission orders and the Act. 

32. All of the foregoing leads to the conclusion that New Landing no longer 

possesses sufficient managerial resources and abilities to provide safe, adequate, or 

reliable service.  

 3. Technical 

33. As discussed in Paragraphs 11, 12, and 22 above, and 37 below, New Landing is 

in arrears in payments to its certified water operator and to Pfoutz Electric, the company 

which performs maintenance and repairs for the utility, jeopardizing the ability of the 

Company to assure that qualified persons are available to perform technical functions.   

34. Due to the financial and managerial deficiencies addressed in detail above, New 

Landing no longer possesses sufficient technical resources and abilities to provide safe, 

adequate, reliable service. 

C. The Company Should Desist From Making Payments To Affiliated Interests 
For Which No Commission Approved Affiliated Interest Agreement Exists  
 
35. As is evidenced by the Notice of the People of the State of Illinois of Additional 

Evidence and the attachments thereto as well as the Second Supplemental Testimony 

of Thomas Griffin (ICC Staff Ex. 11.0, pp. 4 - 7), despite New Landing’s financial 

difficulties, the utility has been making payments to affiliated interests, for which no 

Commission approved affiliated interest agreement exists.   
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36. This activity is clearly in violation of Section 7-101 of the Act, which provides that 

“[e]very contract or arrangement not consented to or excepted by the Commission... is 

void.”  (220 ILCS 5/7-101(3)) 

37. The Company itself acknowledged its financial difficulties on January 11, 2005 

when it filed its Motion of New Landing Utility, Inc. for Order which Sets Emergency 

Interim Rates.  In support of its Motion, the Company states, in part: 

In light of the economic realities of 2005, it is virtually impossible for NLU 
to afford to conduct its public utility business on a stream of income 
generated by rates which, at best, reflected the economic realities of 1980.  
… 
 
Because its current rates are insufficient, NLU has been unable to keep 
current on its obligations to pay legal fees to the attorneys in Ogle County 
who were retained to help NLU defend against the claims asserted in the 
Ogle County Cases. … 
 
Because its current rates are insufficient, NLU is substantially delinquent 
in payments to the contractor it relies upon to perform repairs on utility 
facilities, to maintain its utility facilities and to install customer service 
connections. … 
 
Because its current rates are insufficient, NLU is consistently delinquent in 
payments to suppliers who provide chemicals and perform testing 
services. … 

 

38. Again, at a status hearing held on February 16, 2005, counsel for New Landing 

stated “In addition, given the limited resources of the utility, they need to be focusing on 

paying its own bills initially and making their ends meet with respect to their customers.” 

(Transcript, p. 160)    

39. However, despite not paying its attorneys, contractors or chemical suppliers, in 

2004, the Company has consistently paid the following: 
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• Matthew Armstrong who is an independent contactor serving as billing clerk and 

who is the son of Gene L. Armstrong (Company response to data request AG 

4.17); 

• Ann H. Armstrong who is an independent contractor also paid for various 

accounting services and who is the wife of Gene L. Armstrong (Company 

response to data request AG 4.7); 

• Ann H. Armstrong who has been paid rent for use of space at the family 

residence and who is the wife of Gene L. Armstrong(Id.); 

• CAM Properties, an Illinois partnership, which leases space to the Company and 

which Gene L. Armstrong, Company President, is the majority partner 

(Armstrong TTY, p. 3); and 

• Gene L. Armstrong & Associates, P.C., which has provided legal services to the 

Company and which Gene L. Armstrong, Company President, is President and 

majority shareholder (Armstrong TTY, p. 2). 

40. The Company has not sought Commission approval of any of the affiliated 

agreements between the Company and Gene L. Armstrong’s businesses until recently.  

On November 9, 2004, the Company, in Docket 04-0666, filed its petition for the 

approval for affiliated agreements with Gene L. Armstrong & Associates, P.C. and CAM 

Properties. The Company has never sought Commission approval of any of the 

affiliated agreements between the Company and Gene L. Armstrong’s family. 

41. Staff is concerned that the pattern of such payments to Company President 

Gene L. Armstrong’s family and businesses is continuing at a time when the Company’s 

contractors are threatening to resign (See Attachment A, Affidavit of Willard Cox) and 
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chemical suppliers are not being paid (as noted in the Company’s Motion for Order 

which Sets Emergency Interim Rates). 

42. In light of Mr. Armstrong’s experience with the Commission and the Act, Staff is 

very concerned that the Company’s current management is not capable of making 

decisions that would enable the Company to provide safe, adequate, or reliable service 

to customers or to abide by federal and state laws. 

43. For all the foregoing reasons, the Company should be prohibited from making 

any payments to affiliated interests, including but not limited to Matthew Armstrong, Ann 

H. Armstrong, CAM Properties, Dame Co., and Gene L. Armstrong and Associates, until 

such time as the Commission has approved or excepted the contract or agreement 

between the utility and the affiliated interest. 

44. Granting the requested relief is in the public interest.  Preventing the payments to 

Gene L. Armstrong’s family and businesses until such time as they are provided for in a 

Commission approved affiliate agreement will stop further deterioration of utility assets. 

 WHEREFORE, for the foregoing reasons Staff respectfully requests the 

Commission to: 

 A. Authorize the filing of a petition for receivership in circuit court, pursuant to 

220 ILCS 5/4-501 of the Public Utilities Act, requesting an order attaching 

the assets of New Landing Utility, Inc. and placing it under the control and 

responsibility of a receiver. 

 B. Order the Company to desist from making payments to affiliated interests 

for which no Commission approved affiliated interest agreement exists 
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until such time as the Commission has approved an agreement between 

the Company and the affiliated interest; and 

 C. Allow such other and further relief, as this Commission deems 

appropriate. 

March 30, 2005    Respectfully submitted, 

       
      ________________________________ 
      JANIS E. VON QUALEN 
      Staff Attorney 
 
      Counsel for the Staff of the 
      Illinois Commerce Commission 
 
 
 
Carla Scarsella 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 
(312) 793-3305 
(312) 793-1556 
 
 
Janis E. Von Qualen 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  217-785-3402  
Fax:  217-524-8928 
mailto:jvonqual@icc.state.il.us
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04-0610 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
ATTACHMENT D 

 
 

 



New Landing Utility, Inc.    Application for General Rate Increase 
Ill.C.C. Docket No. 04-0321  
 
Applicant’s Response to Staff Data Request 
 
Staff Data Request FD-8 
 
FD-8 If the need arose, how would New Landing obtain new equity capital? 
 
Response: 
 

The Utility believes that no informed investor would be willing to provide new equity 
capital. 
 
 



New Landing Utility, Inc.    Application for General Rate Increase 
Ill.C.C. Docket No. 04-0321  
 
Applicant’s Response to Staff Data Request 
 
Staff Data Request FD-9  
 
FD-9 If the need arose, how would New Landing obtain new debt capital? 
 
Response: 
 

The Utility believes that no informed lender would be willing to provide new debt 
capital. 
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ATTACHMENT E 

 
 

 



New Landing Utility, Inc.    Application for General Rate Increase 
Ill.C.C. Docket No. 04-0321  
 
Applicant’s Response to Staff Data Request 
 
Staff Data Request FD-12 
 
FD-12 Gene Armstrong’s Direct Testimony indicates DAME Co. holds all of the stock issued by 
New Landing (p. 1). The Commission Order in Docket Nos. 79-0673/0675 Consolidated 
indicates Associated Mortgage Investors (“AMI”) holds all of New Landing’s stock (p. 2). When 
did DAME Co. acquire New Landing’s stock from AMI? If DAME Co. did not acquire New 
Landing’s stock directly from AMI, please specify when DAME Co. acquired all of New 
Landing’s stock. 
 
Response: 
 
DAME Co. acquired all of the Utility’s common stock from AMI on May 24, 1984. 
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New Landing Utility, Inc.    Application for General Rate Increase 
Ill.C.C. Docket No. 04-0321  
 
Applicant’s Response to Staff Data Request 
 
Staff Data Request FD-7  
 
Mr. Armstrong’s Direct Testimony states, “As the balance due recorded for the Mortgage Note 
decreased, the amount due as Accounts Payable to Associated Companies increased by like 
amount.”  To which Associated Companies does Mr. Armstrong’s testimony refer?  Is the 
ownership interest in NLU identical to the ownership interest in the Associated Companies to 
which NLU is indebted for payments on the mortgage note?  If the answer is no, please list who 
ultimately owns the Associated Companies in question and their percentage of ownership. 
 
Response: 

 
“Associated Companies” in Mr. Armstrong’s direct testimony refers to DAME Co.  

DAME Co. owns all common stock issued by NLU.  DAME Co. holds the Mortgage Note issued 
by NLU.  Mr. Armstrong owns all common stock issued by DAME Co. 
 
 

The person responsible for this response, who is also the witness who will be responsible 
for the answering of cross-examination questions pertaining to both the request and the response, 
is: Gene L. Armstrong, President, New Landing Utility, Inc., P.O. Box 168, Oak Park, IL 60303; 
tel. 708-848-4241, or 708-386-8400 ext. 4. 
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