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 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its undersigned counsel, and pursuant to 83 Ill. Adm. Code Sec. 200.190, moves to 

strike portions of the direct testimony and schedules of  New Landing Utility, Inc., (“New 

Landing,” “Company” or “NLU”) witness Gene L. Armstrong (“Mr. Armstrong “ or 

“Armstrong”).  In support of this motion, Staff states as follows: 

I. Introduction and Background 

 1. On September 3, 2004, New Landing Utility, Inc.  filed tariffs for a 

proposed general increase in rates pursuant to Section 9-201 of the Public Utilities Act 

(“Act”).  (220 ILCS 5/9-201)  The Illinois Commerce Commission (“Commission”) 

entered an Order suspending the tariffs and initiating this proceeding, Docket No. 04-

0610, on October 6, 2004. 

 2. Staff filed a Motion to Strike Portions of Armstrong Direct Testimony 

(“Motion”) on December 6, 2004. In less than three hours after having received the 

Motion, at a status hearing the same day, the Administrative Law Judge (“ALJ”) 

summarily denied Staff’s Motion without briefing or argument.  The ALJ granted leave to 

refile a revised Motion, but instructed Staff to make specific reference to the statutory 
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language relied upon.1  The ALJ also instructed Staff to attach a copy of the order in 

Docket Nos. 79-0673 and 79-0675 consolidated.2   Finally, the ALJ directed Staff to cite 

to specific language in the mortgage note attached to the Motion to Strike. 

 3. In his direct testimony and schedules, Mr. Armstrong referred to a 

Mortgage Note, principal and interest, (“Mortgage Note”) that was previously approved 

by the Illinois Commerce Commission (“Commission”) in Docket Nos. 79-0673 and 70-

0675 consolidated (Final Order entered January 14, 1981).  (See Order in Docket Nos. 

79-0673 and 70-0675 Cons. attached as Exhibit A; Mortgage Note attached as Exhibit 

B)  Staff objects to the inclusion and use in this proceeding of these portions of the 

direct testimony and schedules of Mr. Armstrong filed on September 24, 2004. 

 4. Staff is moving to strike those portions of the direct testimony and 

schedules of Mr. Armstrong that make reference to and incorporate the Mortgage Note 

because, since the Commission’s Order in Docket Nos. 79-0673/79-0675 Cons. (Exhibit 

A), the holder and a term of the Mortgage Note have changed and for which New 

Landing never sought or obtained Commission approval of such changes.   

 5. New Landing is seeking to include in its capital structure a Mortgage Note, 

with a principal amount of $170,534 and accrued interest through December 31, 2003 of 

$430,273. (Armstrong Direct Testimony, p. 8)  However, in its Order, the Commission 

approved a Mortgage Note that was “… payable 15 years from date…”.  (Exhibit A, p. 

14)  Further, according to the Mortgage Note dated January 26, 1981, “… the final 

payment of principal and interest, if not sooner paid, shall be due on the 1st day of 

                                            
1 In its original Motion to Strike Staff had cited to, rather than quoted, the statutory provision.  
2 The order was attached to the original Motion to Strike as Exhibit A. 
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November, 1995”.  (Exhibit B, p. 1)  As such, the Mortgage Note that New Landing now 

seeks to include in this filing should have been paid more than nine years ago. 

 6. The testimony states that “...Semi-annual installments due were never 

paid.  Instead they were accrued...”  (Armstrong Direct Testimony, p. 8)  The Mortgage 

Note approved by the Commission in Docket Nos. 79-0673/79-0675 Cons. matured on 

November 1, 1995.  Since the Mortgage Note is still on New Landing’s balance sheet 

and accruing interest, the Mortgage Note, namely the maturity date, has been altered, 

i.e., without Commission approval, from what the Commission previously approved in 

Docket Nos. 79-0673/79-0675 Cons. (Exhibit A) 

 7. In addition, the Commission’s Order in Docket Nos. 79-0673/79-0675 

Cons. (“Order”) (Exhibit A, p. 19) provided: 

IT IS FURTHER ORDERED that the consent, authority and approval of 
this Commission be, and are hereby granted, pursuant to 8a of the Public 
Utilities Act, to …  
 
(5) … and the issuance and delivery to AMI [Associated Mortgage 
Investors] of its long-term debt security (Note) to the aggregate principal 
amount of not more than $170,534 and the granting to AMI of a first 
mortgage and security agreement-chattel mortgage intended to secure 
payment of said Note, all of which shall be subject to the terms and 
conditions heretofore set forth…   
 

In Ordering Paragraph 18 of the Order, the Commission found “… said Note should not 

be transferable without prior Commission approval…”. (Exhibit A, p. 17)  The Company 

testimony in the present docket states that the Mortgage Note is due to Associated 

Companies.  (Armstrong Direct Testimony, p. 8)  Associated Companies refers to 

DAME Co., the current owner of all common stock issued by New Landing.  (See 

attached Exhibit C, Applicant’s Response to Staff DR FD-7).  Thus, the current holder of 

 3



04-0610 
 

the Mortgage Note is contrary to and in violation of  the approval granted in Docket Nos. 

79-0673/79-0675 Cons.   

 8. Section 6-104 of the Act provides in pertinent part: 

 “… all stock and every stock certificate, and every bond, note or other 
evidence of indebtedness of a public utility not payable within 12 months, 
issued with the authorization of the Commission, but not conforming in its 
provisions to the provisions, if any, which it is required by the order of 
authorization of the Commission to contain, shall be void;…”.  (220 ILCS 
5/6-104, formerly Ill. Rev. Stat. 1983, ch. 111 2/3, par. 23)  
 

 9. The Mortgage Note currently on New Landing’s balance sheet fails to 

conform with the Commission’s Order in Docket Nos. 79-0673/79-0675 Cons. in two 

respects: the maturity date has been extended beyond 15 years and the holder of the 

Mortgage Note is no longer AMI. 

    10. Although the transfer of the note was completed prior to the filing of the 

current proceeding, New Landing must seek Commission approval regarding this 

transfer.  Prior Commission decisions clearly establish the principle that the 

Commission’s authority to review and approve the transaction is not affected by the fact 

that the transaction had already been consummated.  For example, in November 1999, 

United Water Resources, Inc. (“UWR”) and United Water Illinois, Inc. (“UWI”), a public 

utility, filed a petition seeking alternatively, either a declaratory ruling by the Commission 

that approval was not required or a Commission ruling granting approval of the 

transaction under Section 7-204, for a February 1999 transaction pursuant to which 

UWI was shifted from being a wholly-owned fourth-tier subsidiary of UWR to being a 

wholly-owned second tier subsidiary of UWR.  (Docket No. 99-0642, Order, January 26, 

2000)  On November 25, 2002, Commonwealth Edison Company (“ComEd”) filed a 

petition requesting that the Commission reopen Docket 00-0078 and modify the 
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Commission's Order to reflect ComEd's agreement to pay a $ 900,000 fee, as required 

by Section 6-102 of the Act, on a financing completed by ComEd two years earlier on 

September 14, 2000.  (Docket No. 00-0078, Order, December 4, 2002)  In yet another 

instance, on September 16, 2002, Illinois Gas Company (“Illinois Gas”) filed a petition 

pursuant to Section 6-102(b) of the Act seeking an order authorizing indebtedness of $ 

32,781.24 aggregate principal amount of promissory notes, that were entered into on 

December 6, 2001 to finance the purchase of a vehicle used for supervision of 

engineering and construction jobs.  (Docket No. 02-0603, Petition, Exhibit A, and Order, 

November 20, 2002)  Thus, although in each of the above instances the utility had 

already completed the transaction at the time it filed its petition seeking Commission 

approval, the Commission appropriately exercised its authority to review and approve 

the transaction. 

 11. Staff is unaware of, and the Company has failed to provide information, 

documentation or evidence of the Commission ever approving the Mortgage Note with 

the new maturity date or the transfer of the Mortgage Note to DAME Co as required by 

the Commission’s Order in Docket Nos. 79-0673/79-0675 Cons. (Exhibit A, pp. 14 and 

17) 

 12. The failure of New Landing to seek Commission approval for the change 

in the Mortgage Note’s maturity date and holder pursuant to the Commission’s Order 

(Exhibit A) can be analogized to the facts in Metro Utility Company v. Illinois Commerce 

Commission, 262 Ill. App. 3d 266, 634 N.E. 2d 377, (1994).  In the Metro case, the 

public utility appealed from a Commission Order excluding, from test year expenses in a 
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rate case, expenses that originated from unapproved contracts between the utility and 

an affiliate..  (See Metro, p. 270, 380)  The Commission order stated:   

...The Commission is of the opinion that an unapproved affiliated 
interest contract is void and the Commission is not required to recognize 
in a rate case the expenses pertaining to such an unapproved transaction. 
This is especially true in a case such as this where Metro has a history of 
failing to obtain approval of affiliated interest contracts.  Id., at 273, 381 

 
In affirming the Commission’s decision, the Illinois Appellate Court concluded that 

under Section 7-101 of the Act, the Commission was required to disallow Metro's 

unapproved affiliated interest contracts in Metro's ratemaking case because the plain 

language of Section 7-101(3) provides that every public utility contract or arrangement 

with an affiliated interest not approved by the Commission shall not be effective and is 

void. Further, it held that since the unapproved contracts were of no effect and void, 

they could not serve as the basis for test year expenses.  (Id., at 274, 382) 

 
The Illinois Appellate Court supported its finding with a discussion of public policy and 

legislative intent: 

We also conclude that reading the statute as a whole favors this 
interpretation of section 7-101. If a public utility could fail to seek approval 
for contracts with affiliates, as required by section 7-101, and still rely on 
those contracts in ratemaking proceedings, the utility would, to a great 
extent, be allowed to circumvent section 7-101 rendering it a nullity. 

Metro's argument that it is being penalized twice is unpersuasive 
because it could have avoided any double penalty by simply doing what 
section 7-101 required it to do--seek approval for the contracts--before it 
sought its rate increases. 

In sum, the plain language of section 7-101 shows a clear 
legislative intent that public utilities obtain Commission approval for any 
contract with an affiliated interest. Under section 7-101 if approval is not 
obtained, then the contract is void and ineffective. (Id., at 274-275, 382-
283) 
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In Metro, the Commission was required to disallow Metro's unapproved 

affiliated interest contracts in the ratemaking case because the contracts were 

rendered void when Metro failed to obtain Commission approval of the contracts.  

In the current proceeding, New Landing’s failure to obtain Commission approval 

for changes to the Mortgage Note rendered the Mortgage Note void under 

Section 6-104 of the Act.  As a result, in this rate case, New Landing cannot now 

rely on the Mortgage Note as a component of its capital structure. Permitting 

New Landing to use the Mortgage Note, as a component of its capital structure, 

would allow it to circumvent the Commission’s explicit Orders in Docket Nos. 79-

0673/79-0675 Cons. (Exhibit A) and Section 6-104 of the Act. 

Further, the plain language of Section 6-104 of the Act shows a clear 

legislative intent that all notes not payable within 12 months issued with the 

Commission’s authorization but not conforming in its provisions with the 

provisions required by the Commission’s authorization are void.  For New 

Landing to avoid a finding that the Mortgage Note is void, New Landing must 

provide evidence that changes to the Mortgage Note were submitted to and 

approved by the Commission in compliance with the Commission’s Order in 

Docket Nos. 79-0673/79-0675 (Exhibit A). 

 13. Cost of debt and percentage of debt are components of New Landing’s 

capital structure.  New Landing failed to seek Commission approval to change the 

maturity date of the Mortgage Note or to transfer of the Mortgage Note to Dame Co. 

pursuant to the Order in Docket Nos. 79-0673/0675 Cons. (Exhibit A) Pursuant to 

Section 6-104 of the Act, New Landing’s failure to obtain Commission approval 
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rendered the Mortgage Note void.  Thus, the Mortgage Note has no relevance to New 

Landing’s capital structure and all references to it should be stricken.   

II. CONCLUSION 

 WHEREFORE, for the foregoing reasons Staff respectfully requests the 

Commission to: 

 1. Strike the last two paragraphs on page 8 and the first paragraph on page 

9 of the direct testimony of Gene L. Armstrong; 

 The Mortgage Note- Principle. The Commission authorized NLU 
to issue its Mortgage Note in the principal amount of $170,534.  Semi-
annual installments due were never paid.  Instead, they were accrued.  As 
the balance due recorded for the Mortgage Note decreased, the amount 
due as Accounts Payable to associated Companies increased by like 
amount.  As such, the entire principal amount due remains unpaid. 
 
 The Mortgage Note – Interest:.  For the same reason, substantially 
all of the interest that became due on the Mortgage Note was not paid.  
Instead, it was accrued.  As of December 31, 2003, this accrued interest 
due totaled $430,273.; 
 

 2. On  NLU Exhibit ISA – 1, strike the entire line for Account 427 under the 

heading Expenses:  Interest Expense for years 2001, 2002 and 2003; 

3. On NLU Exhibit ISA – 2, strike: 

(a)  the entire line for Account 427 under the heading Expenses on 

pages 1, 2 and 3,  for the years 2004 through 2012; and 

(b)  under the heading Other Payments, strike the entire lines for  

Long-Term Debt Pymts and for Accrued Interest Pymts for the 

years 2004 through 2012; 

 4.  On  NLU Exhibit CBS, pages 1 and 2, strike: 
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(a)  the entire line for Account 233, Accts Pay. Assoc. Co., for years 

2000 through 2003;  

(b)  the entire line for Account 237 Accrued Interest for the years 

2000 through 2003; and 

(c)  the entire line for Total Current/Accrued Liabilities;  

 5. Order Respondent, New Landing Utility to refile the affected 

schedules after they have been corrected to remove any effects from the stricken 

material; and 

 6. Allow such other and further relief as this Commission deems appropriate. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
Janis E. Von Qualen 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 
(217)785-3402 
(217)524-8928 (Fax) 

Carla Scarsella 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 
(312) 793-2877 
(312) 793-1556 
 

 
December 17, 2004 

Counsel for the Staff of the  
Illinois Commerce Commission 
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