STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

New Landing Utility, Inc. : ICC Docket No. 04-0610

Proposed general increase in
water and sewer rates.

REVISED
MOTION TO STRIKE PORTIONS OF ARMSTRONG
DIRECT TESTIMONY

NOW COMES the Staff of the lllinois Commerce Commission (“Staff’), through
its undersigned counsel, and pursuant to 83 Ill. Adm. Code Sec. 200.190, moves to
strike portions of the direct testimony and schedules of New Landing Utility, Inc., (“New
Landing,” “Company” or “NLU”) withess Gene L. Armstrong (“Mr. Armstrong “ or

“‘Armstrong”). In support of this motion, Staff states as follows:

1. Introduction and Background

1. On September 3, 2004, New Landing Utility, Inc. filed tariffs for a
proposed general increase in rates pursuant to Section 9-201 of the Public Utilities Act
(“Act”). (220 ILCS 5/9-201) The lllinois Commerce Commission (“Commission”)
entered an Order suspending the tariffs and initiating this proceeding, Docket No. 04-
0610, on October 6, 2004.

2. Staff filed a Motion to Strike Portions of Armstrong Direct Testimony
(“Motion”) on December 6, 2004. In less than three hours after having received the
Motion, at a status hearing the same day, the Administrative Law Judge (“ALJ")
summarily denied Staff's Motion without briefing or argument. The ALJ granted leave to

refile a revised Motion, but instructed Staff to make specific reference to the statutory
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language relied upon." The ALJ also instructed Staff to attach a copy of the order in
Docket Nos. 79-0673 and 79-0675 consolidated.? Finally, the ALJ directed Staff to cite
to specific language in the mortgage note attached to the Motion to Strike.

3. In his direct testimony and schedules, Mr. Armstrong referred to a
Mortgage Note, principal and interest, (“Mortgage Note”) that was previously approved
by the lllinois Commerce Commission (“Commission”) in Docket Nos. 79-0673 and 70-
0675 consolidated (Final Order entered January 14, 1981). (See Order in Docket Nos.
79-0673 and 70-0675 Cons. attached as Exhibit A; Mortgage Note attached as Exhibit
B) Staff objects to the inclusion and use in this proceeding of these portions of the
direct testimony and schedules of Mr. Armstrong filed on September 24, 2004.

4. Staff is moving to strike those portions of the direct testimony and
schedules of Mr. Armstrong that make reference to and incorporate the Mortgage Note
because, since the Commission’s Order in Docket Nos. 79-0673/79-0675 Cons. (Exhibit
A), the holder and a term of the Mortgage Note have changed and for which New
Landing never sought or obtained Commission approval of such changes.

5. New Landing is seeking to include in its capital structure a Mortgage Note,
with a principal amount of $170,534 and accrued interest through December 31, 2003 of
$430,273. (Armstrong Direct Testimony, p. 8) However, in its Order, the Commission
approved a Mortgage Note that was “... payable 15 years from date...”. (Exhibit A, p.
14) Further, according to the Mortgage Note dated January 26, 1981, “... the final

payment of principal and interest, if not sooner paid, shall be due on the 1% day of

! In its original Motion to Strike Staff had cited to, rather than quoted, the statutory provision.
% The order was attached to the original Motion to Strike as Exhibit A.
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November, 1995”. (Exhibit B, p. 1) As such, the Mortgage Note that New Landing now
seeks to include in this filing should have been paid more than nine years ago.

6. The testimony states that “...Semi-annual installments due were never
paid. Instead they were accrued...” (Armstrong Direct Testimony, p. 8) The Mortgage
Note approved by the Commission in Docket Nos. 79-0673/79-0675 Cons. matured on
November 1, 1995. Since the Mortgage Note is still on New Landing’s balance sheet
and accruing interest, the Mortgage Note, namely the maturity date, has been altered,
i.e., without Commission approval, from what the Commission previously approved in
Docket Nos. 79-0673/79-0675 Cons. (Exhibit A)

7. In addition, the Commission’s Order in Docket Nos. 79-0673/79-0675
Cons. (“Order”) (Exhibit A, p. 19) provided:

IT IS FURTHER ORDERED that the consent, authority and approval of

this Commission be, and are hereby granted, pursuant to 8a of the Public

Utilities Act, to ...

(5) ... and the issuance and delivery to AMI [Associated Mortgage

Investors] of its long-term debt security (Note) to the aggregate principal

amount of not more than $170,534 and the granting to AMI of a first

mortgage and security agreement-chattel mortgage intended to secure
payment of said Note, all of which shall be subject to the terms and
conditions heretofore set forth...
In Ordering Paragraph 18 of the Order, the Commission found “... said Note should not
be transferable without prior Commission approval...”. (Exhibit A, p. 17) The Company
testimony in the present docket states that the Mortgage Note is due to Associated
Companies. (Armstrong Direct Testimony, p. 8) Associated Companies refers to

DAME Co., the current owner of all common stock issued by New Landing. (See

attached Exhibit C, Applicant’'s Response to Staff DR FD-7). Thus, the current holder of
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the Mortgage Note is contrary to and in violation of the approval granted in Docket Nos.
79-0673/79-0675 Cons.
8. Section 6-104 of the Act provides in pertinent part:

“

. all stock and every stock certificate, and every bond, note or other
evidence of indebtedness of a public utility not payable within 12 months,
issued with the authorization of the Commission, but not conforming in its
provisions to the provisions, if any, which it is required by the order of
authorization of the Commission to contain, shall be void;...”. (220 ILCS
5/6-104, formerly Ill. Rev. Stat. 1983, ch. 111 2/3, par. 23)

9. The Mortgage Note currently on New Landing’s balance sheet fails to
conform with the Commission’s Order in Docket Nos. 79-0673/79-0675 Cons. in two
respects: the maturity date has been extended beyond 15 years and the holder of the
Mortgage Note is no longer AMI.

10.  Although the transfer of the note was completed prior to the filing of the
current proceeding, New Landing must seek Commission approval regarding this
transfer. Prior Commission decisions clearly establish the principle that the
Commission’s authority to review and approve the transaction is not affected by the fact
that the transaction had already been consummated. For example, in November 1999,
United Water Resources, Inc. (“UWR?”) and United Water lllinois, Inc. (“UWI”), a public
utility, filed a petition seeking alternatively, either a declaratory ruling by the Commission
that approval was not required or a Commission ruling granting approval of the
transaction under Section 7-204, for a February 1999 transaction pursuant to which
UWI was shifted from being a wholly-owned fourth-tier subsidiary of UWR to being a
wholly-owned second tier subsidiary of UWR. (Docket No. 99-0642, Order, January 26,
2000) On November 25, 2002, Commonwealth Edison Company (“ComEd”) filed a

petition requesting that the Commission reopen Docket 00-0078 and modify the
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Commission's Order to reflect ComEd's agreement to pay a $ 900,000 fee, as required
by Section 6-102 of the Act, on a financing completed by ComEd two years earlier on
September 14, 2000. (Docket No. 00-0078, Order, December 4, 2002) In yet another
instance, on September 16, 2002, lllinois Gas Company (“lllinois Gas”) filed a petition
pursuant to Section 6-102(b) of the Act seeking an order authorizing indebtedness of $
32,781.24 aggregate principal amount of promissory notes, that were entered into on
December 6, 2001 to finance the purchase of a vehicle used for supervision of
engineering and construction jobs. (Docket No. 02-0603, Petition, Exhibit A, and Order,
November 20, 2002) Thus, although in each of the above instances the utility had
already completed the transaction at the time it filed its petition seeking Commission
approval, the Commission appropriately exercised its authority to review and approve
the transaction.

11.  Staff is unaware of, and the Company has failed to provide information,
documentation or evidence of the Commission ever approving the Mortgage Note with
the new maturity date or the transfer of the Mortgage Note to DAME Co as required by
the Commission’s Order in Docket Nos. 79-0673/79-0675 Cons. (Exhibit A, pp. 14 and
17)

12.  The failure of New Landing to seek Commission approval for the change
in the Mortgage Note’s maturity date and holder pursuant to the Commission’s Order

(Exhibit A) can be analogized to the facts in Metro Utility Company v. lllinois Commerce

Commission, 262 Ill. App. 3d 266, 634 N.E. 2d 377, (1994). In the Metro case, the

public utility appealed from a Commission Order excluding, from test year expenses in a
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rate case, expenses that originated from unapproved contracts between the utility and
an affiliate.. (See Metro, p. 270, 380) The Commission order stated:

...The Commission is of the opinion that an unapproved affiliated
interest contract is void and the Commission is not required to recognize
in a rate case the expenses pertaining to such an unapproved transaction.
This is especially true in a case such as this where Metro has a history of
failing to obtain approval of affiliated interest contracts. Id., at 273, 381

In affirming the Commission’s decision, the lllinois Appellate Court concluded that
under Section 7-101 of the Act, the Commission was required to disallow Metro's
unapproved affiliated interest contracts in Metro's ratemaking case because the plain
language of Section 7-101(3) provides that every public utility contract or arrangement
with an affiliated interest not approved by the Commission shall not be effective and is
void. Further, it held that since the unapproved contracts were of no effect and void,

they could not serve as the basis for test year expenses. (ld., at 274, 382)

The lllinois Appellate Court supported its finding with a discussion of public policy and

legislative intent:

We also conclude that reading the statute as a whole favors this
interpretation of section 7-101. If a public utility could fail to seek approval
for contracts with affiliates, as required by section 7-101, and still rely on
those contracts in ratemaking proceedings, the utility would, to a great
extent, be allowed to circumvent section 7-101 rendering it a nullity.

Metro's argument that it is being penalized twice is unpersuasive
because it could have avoided any double penalty by simply doing what
section 7-101 required it to do--seek approval for the contracts--before it
sought its rate increases.

In sum, the plain language of section 7-101 shows a clear
legislative intent that public utilities obtain Commission approval for any
contract with an affiliated interest. Under section 7-101 if approval is not
obtained, then the contract is void and ineffective. (Id., at 274-275, 382-
283)
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In Metro, the Commission was required to disallow Metro's unapproved
affiliated interest contracts in the ratemaking case because the contracts were
rendered void when Metro failed to obtain Commission approval of the contracts.
In the current proceeding, New Landing’s failure to obtain Commission approval
for changes to the Mortgage Note rendered the Mortgage Note void under
Section 6-104 of the Act. As a result, in this rate case, New Landing cannot now
rely on the Mortgage Note as a component of its capital structure. Permitting
New Landing to use the Mortgage Note, as a component of its capital structure,
would allow it to circumvent the Commission’s explicit Orders in Docket Nos. 79-

0673/79-0675 Cons. (Exhibit A) and Section 6-104 of the Act.

Further, the plain language of Section 6-104 of the Act shows a clear
legislative intent that all notes not payable within 12 months issued with the
Commission’s authorization but not conforming in its provisions with the
provisions required by the Commission’s authorization are void. For New
Landing to avoid a finding that the Mortgage Note is void, New Landing must
provide evidence that changes to the Mortgage Note were submitted to and
approved by the Commission in compliance with the Commission’s Order in
Docket Nos. 79-0673/79-0675 (Exhibit A).

13. Cost of debt and percentage of debt are components of New Landing’s
capital structure. New Landing failed to seek Commission approval to change the
maturity date of the Mortgage Note or to transfer of the Mortgage Note to Dame Co.
pursuant to the Order in Docket Nos. 79-0673/0675 Cons. (Exhibit A) Pursuant to

Section 6-104 of the Act, New Landing’s failure to obtain Commission approval
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rendered the Mortgage Note void. Thus, the Mortgage Note has no relevance to New

Landing’s capital structure and all references to it should be stricken.

Il CONCLUSION

WHEREFORE, for the foregoing reasons Staff respectfully requests the
Commission to:
1. Strike the last two paragraphs on page 8 and the first paragraph on page
9 of the direct testimony of Gene L. Armstrong;
The Mortgage Note- Principle. =~ The Commission authorized NLU
to issue its Mortgage Note in the principal amount of $170,534. Semi-
annual installments due were never paid. Instead, they were accrued. As
the balance due recorded for the Mortgage Note decreased, the amount
due as Accounts Payable to associated Companies increased by like
amount. As such, the entire principal amount due remains unpaid.
The Mortgage Note — Interest.. For the same reason, substantially
all of the interest that became due on the Mortgage Note was not paid.
Instead, it was accrued. As of December 31, 2003, this accrued interest
due totaled $430,273.;
2. On NLU Exhibit ISA — 1, strike the entire line for Account 427 under the
heading Expenses: Interest Expense for years 2001, 2002 and 2003;
3. On NLU Exhibit ISA — 2, strike:
(a) the entire line for Account 427 under the heading Expenses on
pages 1, 2 and 3, for the years 2004 through 2012; and
(b) under the heading Other Payments, strike the entire lines for
Long-Term Debt Pymts and for Accrued Interest Pymts for the

years 2004 through 2012;

4. On NLU Exhibit CBS, pages 1 and 2, strike:
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(a) the entire line for Account 233, Accts Pay. Assoc. Co., for years
2000 through 2003;
(b) the entire line for Account 237 Accrued Interest for the years
2000 through 2003; and
(c) the entire line for Total Current/Accrued Liabilities;

5. Order Respondent, New Landing Utility to refile the affected

schedules after they have been corrected to remove any effects from the stricken

material; and

6. Allow such other and further relief as this Commission deems appropriate.

Janis E. Von Qualen

Office of General Counsel
lllinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701
(217)785-3402

(217)524-8928 (Fax)

December 17, 2004

Respectfully submitted,

Carla Scarsella

Office of General Counsel
Illinois Commerce Commission
160 North LaSalle Street

Suite C-800

Chicago, lllinois 60601

(312) 793-2877

(312) 793-1556

Counsel for the Staff of the
lllinois Commerce Commission
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VERIFICATION
I, Janis E. Von Qualen, being first duly sworn, depose and state that { am
an attorney for the Staff of the lilinois Commerce Commission; that | have read the
foregoing Revised Motion to Strike and know the contents thereof; and that the
statements contained in the Motion are true, correct to the best of my knowledge,

information and belief.

< . ( /_.-' I/;\. |;

" -
%hﬂ\,\ud- - —~ N\ e

Janis E. Von Qualen
Ilinois Commerce Commission

Subscribed and sworn to before me

' OFFICIAL SEAL ™™
this 17th day of pecember, 2004. LisA BOWMAI\lf

NOTARY PUBLIC, STATE OF I
) FLALIC, LINGIS
MISSIOM EXPIRES 12.5-2007
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;'{/f:r /;-' _/{'}.‘i-ﬁ/’?// (2
7 ( Notary Public
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EXHIBIT A
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STATE OF ILLINQIS

ILLINOIS COMMERCE COMMISSION

NEW LANDING UTILITY, INC.

Petition for consent to and : 79-0673
approval of certain trans-
actions and contractual
arrangements.

Cons.

NEW LANDING UTILITY, INC.

Application for an Crder
authorizing the issuance of

7 .ree hundred Thousand Dollars
{5300,000.00) of its Common
Stock and certain long-term
debt securities, approving a
firsi mortgage, and a security:
aqreem=nt-chattel mortgage :
approving an agreement to re-
pay advances in aid of con-
struction, and determining the
original cost of certain
utility facilities and
property.

LR TR

1 79-0675

LU T TP

ORDER
By the Commission: '

On November 30, 1979, New Landing Utility, Inc. ("Petiticner"},
filed its verified petition for consent to and approval of certain
transactions and contractual arrangements with Associated Mortgaae
Investors ("AMI"™), an affiliated interest within the meaning of
Section 8a of the Illinois Public Utilities Act. This case,

Docket No. 79-0673, will be referred to as the "affiliated interest
case.” On the same date, Petitioner filed its verified application
in which it seeks authority to igsue common stock and long-~term
debt securities, approval of a first mortgage and an agreement

to repay advances in aid of construction, and a determination of
the original cost of certain utility facilities and property. This
case, Docket No. 79-0675, will be referred to as the "securities
case.” Amended applications were filed in the affiliated interest
case and in the securities case on April 10 and 14, 1980, respec~

tively.

On June 18, 1980, a Petition for Leave to Intervene was
filed by counsel on bchalf of the Lost Nation Property Owners
. Association ("Intervenor"). Said agsociation represents collectively
owners of real estate and residents of a portion of Respondent’s
dervice area, Intervenor participated in all stages of these
proccedings and its petition was granted by the Commission in con-

ference on July 16, 1980.

Pursuant to notice as required by the rules and regulations
of the Commission, the first hearinc was held in these matters
beofore a duly authorized Hearing Examiner of the Commission at its
Chicage offices on June 18, 1%80. At that time, the Examiner
consclidated these cascs for purposes of hearings. Additional
hearings were held on July 2 and 9, 1980. Appearances at these
various hearings were entered by counsel for Petitioner and Inter-
venor and by members of the Staff of the Accounts and Finance
and the wWater Engineering Sections of the Commission. Two wit-
nesses testified and presented various exhibits in support of these
two pctitions. Intervencr prescnted several exhibits in opposi-
tion to the pelliticns. Commission Stzff glse tcostifiecd and mrde - —-—
certain recommendations regarding the matters that are the subject
of these two cases. At the conclusicn of the hearing on July
9, 1980, the matter was marked "Heard and Taken.™ Briefs were
filed by counsel for Petitioner and Intervenor.



e

B3~y ©
79~-0673
cons.

79-0675

Cn “ts own motion, the Commigsion, in conference on July 16,
1990, cornsolidated the affiliated interest case and the securities
case for purposes of hearings and a single order.

HISTORY AND BACKGRCUND

New Landing Utility, Inc. was incorpeorated on December 28,
1972. A Certificate of Public Convenience and Necessity was granted
to Petitioner by Commission Order dated November 14, 1973, under
Docket No, 57952, Said certificate authorized the constructicn,
operation and maintenance of a public water supply and distribution
svstem and a public sanitary sewage collection and trecatment system
for a recreational land development located in an unincorporated
area of Ogle County, Illinois, known as The New Landing for the
Delta Queen. The certificated area consists of approxinately
2,900 lots. The testimony given in the certificate hearings in-

. icated that the projected cost of the gewer and water facilitiea
would be not less than $2,913,380 and that the Developer wouwld
contribute to the Utility $2,183,370 of that amount as contribu-
tions in aid of construction. A series of appeals flowed from
the Comnission's Order based on the prohibition of availability

charges. St

on April 3, 1975, New Landing Utility, Inc. filed with this
Commission its application for an order agthorizing the issuance
of §600,000 in common stock. On June 11, 1975, the Commission
authorized the issuance of 1,000 shares of common stock for
$600,000 and in its order under Docket No. 59717 found that the
Developer of the Utllity's certificated arca had expended funds in
excess of $5600,000 for which it is entitled to recimbursement for
the acquisition of property or the construction, extension or
improvement of additions to Petit’oner's facilities.

On June 27, 1972, the Developer secured mortgage loan financ-
ing for the entire devolopment through Associated Mortgage Investors
("AMI") for §6,300,000 under a loan agreement admitted in evidence
as Intervener's Exhibit 1, The Beverly Bank of Chicago acquired a
participating interest in the AMI-Developer loan. In 1974, the
Developer defaulted on its loan. On April 17, 1975, AMI filed
its foreclosure complaint with the Circuit Court for the Fifteenth
Judicial Circuit, Ogle County, Illinois. On February 11, 1976, in
anticipation of the foreclosure proceedings, two agreements were
made, the first an Agreement (Petitioner's Exhibit 3C) hetween
AMI, certain creditors of the Developer and the Develcper and the
second, a Settlement Agreement (Petitioner's Exhibit D) between
AMI, the Developer and certain individuals associated with the
Developer, whereby for certain considerations, AMI acquired all
of the Developer's interest in the project, including ownership
of all outstanding shares of Petiticner's common stock. On
December 9, 1976, AMI was awarded a decree of Foreclosure vesting
Title in Mortgagee by the Ogle County Circuit Court, granting
title of the Developer's intereat in the subject development,
including ownership of Petiticner's common stock, to AMI. The
Court states in Paragraph 17 of said decrece that no obligation is
imposed on AMI to complete or construct any amenities and further
that there is no legal or equitable lien or charge imposed upon
the premises to provide funds for the completion cf construction
of any amenities as described in the Declaration of Covenants,

Conditions and Restrictions,

Because AMI now owns all of the outstanding common stock
issued by New Landing Utility, Inc., and because persons employed
by AMI scrve as officers and directors of Petitioner, AMl exercises
substantial influence over the policies and actions of Petitioner.
As such, AMI is an "affiliated interest®” of New Landing mtility,
Inc., as that term is defined by Section 8a of the Public Utilities

Act.

Prom 1974 to 1978, Petitioner and the Commizsion ware involved — -
in court proceedings regarding the November 14, 1973 Commisaion

-2 -
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Certificate Order in Docket No. 57952, Said protracted litigaticon
concarnad the legality and propriety of availability charges.

Oon March 19, 1979, at the conclusion of the court proceedings
concerning the availability rates, Petitloner filed its original
rate achedules. Said rates were suspended pending hearings concern-
ing the propriety and reasonableness of the proposed rates. By
Commisaion Order antered February 6, 1980 in Docket No. 79-0195, Pe-~
titioner wag directed to file a revised schedule of rates and the
rate issues heretofore raised were resolved. 1In said Order, the
Commission referred to the filing of the two instant cases and
deferred a finding as to the original cost of the utility plant

in service. g
BAL"NCE SHEET AS OF DECEMBER 31, 1978

A Balance Sheet an of December 31, 1979 and December 31, 1978,
was <ubmitted by the Utility as Exhibit 4A. The President of the
Utility testified that Accumulated Provision for Depreciation
includer depreciation on contributed plant: the witness further
stated that the Utility is aware that depreciation on contributed
plant is not allowed as an expense for rate-making purposes and
thus intends to segregate depreciation on contributions from
depreciation on other plant assets. The Commission's Order under
Docket No. 79-0195 disallowed depreciation on contributed plant

as an expense.

ASSETS
. 1978
: Per Company
Water Sewcrage Total

PROPERTY, PLANT AND
EQUIPMENT, at cost
(Note 2B)

Source of supply
plant
Land and land - .
rights S 14,230 $ - $ 14,230
Structurs and
improvements
Collecting and
impounding 36,849 - 36,0849
Wells and springs 44,041 - 44,043
Pumping plant
Electrical pumping
equipment 15,225 - 15,225
Other pumping
equipment ’ 3,332 3,332
Treatment plants
Structure and
improvements 8,184 320,842 329,026
Water treatment :
equipment 1,092 - 1,092
Transmission and .
digtribution mains
Structure and
improvements 2,832
Diatribution
reservoirs and
standpipes 46,014 - 46,814
Tranamigaion and -
distribution
mainsg
Plant materials
and operating
supplies 60,819 1,027 62,646
Services -
© Total propecky,
plant and
equipment $773,017

I
BT

4,578 - 4,578

- 2,832

535,019 165,814 300,833

$688,483  §1,461,500




LESS-ACCUMULATED
DEPRECIATION
(Note 2A)

Source of supply
plant
Pumping plant
Treatment plants
Transmigalion and
distribution
mains
Total
accumulited
depreciation

NET PROPERTY, PLANT
AND EQUIPMENT

RESTRICTED FUNDS
{Hote 3)

CTHER ASSETS
Organization
costs, net of
accumulated amortization
of 59,903 and $3,767

TOTAL ASSETS

SHAREHOLDERS' EQUITY Aﬂﬁ.LIABiLITIES

SHAREHOLDERS' EQOITY
Common stock, astated
value $600 per share;
authorized, issued and
outstanding 1,000
shares
(Deficit)
Total shareholderg’
equity

LONG=-TERM DEBT
Other llabilities due

inveastors (Note 4)
Total capitalization

CURRENT LIABILITIES
Accrued real estate
taxes
Accounts payable
Total current
liabilitien

CONTRIBUTIONS IN AID OF
CONSTRUCTION (Note 5)

TOTAL SHAREHOLDERS' EQUITY
AND LIABILITIES

1978

.~ Per Company

5

o

$§ 600,000
(155,510

444,490

064,340
I:SEElﬂji

1,360

1,360

206,568

s1,716. 758

MATTERS PRESENTED IN THE CONSOLIDATED CASES

79-0673
Cons,
79-0675
" 1978
Per Ccmpany
Water Sewerage Total
7127000 - 7,127
1,717 - 1,717
. 606 24,437 29,043
. __59,107 . __29,466 88,573
. ‘ -
68,557 ° .o 57,903 126,460
$704,460 '$630,580 $1,335,040
327,000

54,718

31,716,758

Several matters have been presented by the Utility for Coumis-

sion approval and authorization.

The central issue upon which most

of these proposals depend is the determination and resolution of
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the proper accounting treatment of certain expenditures made by

AMI for the congtruction of utiliey plant facilities, namely whethex
such monlies should be classified as unreimbursed capital expendi-
tures against which stock and debt may ba issued or as contributed
plant. The amount which the Utility seeks permission to reclassify
is $1,064,340 presently carried on its books as "Other liabilities
due investors.” This amount includes $327,000 in an escrow

account at Beverly Bank of Chicago,

The amount to be reclassified excludea $600,000 of common
stock issued pursuant to the Commiasion's Order in Docket No.
59717, contributicons in ald of construction in the amount of
$206,568 and $155,510 shown as . a deficit in the Utility's earned

surplus account,

The Utility proposes to reclassify the $1,064,340 as followa:
$300,000 in additional common stock, $300,000 as a long~term mort-
gage note, $300,000 as advances in aid of construction and
5164,340 as additional contributions in aid of construction.

i

The specific matters presented in these two dockets are as
follows:

A, Securities Case, 79-0675

1. The Utility seeks a determinatien of the original coat
of its sewer and water utility p.ant in service. As
part of this determination, the Utility alsoc seeks
recognition and approval of the appropriate provision
for accumulated depreciation and approval of proposed
entries to its books which will rxeflect its plant
accountg and depreciation accounts. The Commiasion's
Accounting Staff, after concluding its investigation,
testified that the original cost of plant in service as
of December 31, 1978, is not less than 51,461,500.
Intervenors do not contest this figure. Staff offered
no opinion as to what portion of plant may have been
contributed, stating that this was a legal guestion.

2, The Utility also seeks approval of an overall capital
gtructure and the financing arrangements which will
affect that capital structure. 1In that connection
the Utility speclfically asks permisslon and authority
for the following;

a. The lssuance and sale of not more than 500 shares
of its common stock, no par value, in the amount
of $300,000, which proceeds are to be applied
for the reimbursement of funds advanced to or
for the Utility, which funds were used for purposes
of construction and/or acquisition of utility
property and facilicles and/or the expansion and
lmprovement thereof.

b. The iasuance and delivery of certain long-term
debt securities to the aggregate principal amount
of not more than $300,000 payable not more than
15 years from date, with interest at prevailing
prime rate as determined by market conditions from
time to time, in the form of Exhibit A attached to
the petition in Docket No. 79-0675. Thc propoaed
Note 1s to evidence loans in principal amounts
egual thereto, which loans were made for the same
purposes as described in paragraph A2.a herein-

 above.

c. Approval of & first mortgage, in the form
attached to the petition in Docket No. 79-0675
as Exhibit B in order to secure repayment of
the Note heretofore described.
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Approval of a2 mecurity agreement - chattel
mortgage, in the form of Exhibit B-1, attached to
the petition in Docket No. 79-0675, alasc to secure
repayment of the Note. Togcther, the mortgage and
securlty agreement will encumber all.of the Utility's
facilities, plant and properties.

Approval of a lLetter Agreement dated November 26,
1979, between AMI and the Utility {("Agreement”)
whereby certain funds advanced:;to or for Petitloner
by its stockholders are to ba treated as advances
in aid of construction, subject t0 repayment upon
certain conditions, all of which are described in
the copy of said Agreement attached to the petition
in Docket No. 79-0675 as Exhibit C (and attached
to the petition in Docket No. 79-0673 as Exhibit
A). Petitioner states that, by .the terms of the
Agreement, the Utility is obligated to repay up to
$300,000 of funds which were advanced for purposes
of conatruction and/or acquisition of utility
property and facilities and/or the expansion or
improvement thereof under the following circum—
stances and at the following rates:; Upon the
completion of any houBe connected to Petitioner's
water and/or sewer mains after January 1, 1981,
Potitioner shall repay $2, 000 00 to AMI, or its
successor or nominee. R

Thig Letter Agreement also reflects a commitment
by AMI to contribute to the Utility $164,340, this
amount being the difference after subtracting the
above described advances in aid of conatruction,
common s8tock and debt securities from the amount
of 51,064,340 presently treated on the Utility's
books as other liabilitias due investors.

In the event the obligation to repay advances
expires before $300,000 has been repaid (January
1, 2000), the remaining advances would thereafter
be treated as contributions in aid of conatruction
and carried on its books as such. In addition,
AMI agrees that any additional sums, other than
monies heretofore deposited. in escrow at Beverly
Bank of Chicago as required by Ogle County for the
construction of certain utility facilities, shall
be contributed to the Utility. Bowever, the
letter states that this agreement is not to be
construed as a commitment hy AMI to complete said
conatruction and installation.

It should be noted that the Commission's General
order 24, Revised, effective January 1, 1975, Rule
21 (2) requires a maximum refund period of not
more than ten years on advances made for main

extenslons.

Commission direction to record the exact amount as
determined herein, as of Decembwer 31, 1978, on its
books, and to make appropriate journal entries to
reflect and clasgsify said amount in the manner requested
by General Order 183, Revised.

Affiliated Interest Case - 79-0673

Letter Agreement with an affiliated interest, described
heretofore on Page 6 of this Order, Paragraph 2e.

Menagement Services Agreement, a copy of which is
attached to the petition as Exhibit B, whereby AMI will
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provide to the Utility certain management services and
assistance. Under said agreement, AMI is to provide
personnel for engineering, coperating, accounting,

legal, billing and custamer relations, and supervisory
construction. Ip addition, AMI is to provide executive
personnel to assist and advise the Utility in respect
of corporate, financieal, operating, engxneerlng, organi-
zation, regulatory and other matters.

The Agreement provides that no profit to AMI will be
included in any charges or services rendered to the
Utility. The Agreement further states that, whenever
practicable, services shall be billed directly to the
Utility and that a.l costs, including salaries and
other expenses, incurred in connection with services
rendered to or for the Utility shall be charged directly
to the Utility to the extent reasonably possible, In
regard to construction, AMI will furnish toc the Utility
such information as shall be necessary to permit the
allocation of charges for such services to particular
work orders, and any and all information related to any
gervices performed under the Agreemant as may be
required by any governmental authority having jurisdic-

tion over the Utility. x e

3. A conveyance by which AMI qultclain to the Utility
certain real property (including easements) situated
within the Utility's certificated service territory.
A copy of said deed is attached to the petition as

Exhibit C.

Bill of Sale, a copY of which is attached to the petition
am Exhibit P, pursuant to which AMI quitclaims to the
Utility certain sewer and water utility facilities
heratofore constructed or installed {including any and
all items or inventories held for future construction,
installation, repair or maintenance), within OUtility's
certificated gservice territory.

5. Consent and approval to issue securities as heretofore
requested to AMI as followa:

a. 500 shares of its common stock, no par value, for
a consideration egqual in value to $300,000.
. LR
b. Long-term debt (Note) to the aggregate principal
amount of not more than $300,000.

First Mortgage and Security Agreement - Chattel
Mortgage intended to secure repayment of said

note.

In addition to those monies expended for the construc-
tion and/or acqguisition of utility plant, advances were
made by asscociated companies to the Utility to meet its
operating and maintenance expenses. Amounts advanced
for these purposes have been reflectea as a deficit in
the Utility's earned surplus account. ,%“e Utility does
not seek permission to issuc securities against monies
advanced for operating and maintenance expenses.

PROPER ACCOUNTING TREATMENT OF CERTAIN
EXPENRDITURES MADE BY AMI FOR CONSTRUCTION
OF UTILITY PLANT FACILITIES

The Utility proposes that certain expenditures made by AMI
in the amount of §1,064,340 for tha ceonstruction and/or acquisi-
tion of utility property and facilities and/or the expansion and
improvement thereof, be reclassified to permit partial reimburse-
ment to AMI. The amount to be reclassified includes the Daeverly
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Bank escrow account and 1= now shown on the Utility's books as
“0O+her liapilities due investors, plus 554,718 shown on its
L..ance Sheet as "Organization costs, net of accumulated smortiza-
tion.® The Ttility proposcs to reclassify the $1,064,340 am
follows: $300,000 in additional common stock, $300,000 as a
long~term mortgage note, $300,000 as advances in aid of construc-
tion and $164,340 as additional contributions in aid of construc-

tlon.
The amount to be reclasggified excludes $600,000 of common
stock issued pursuant to the Commission's Order in Docket No.

59717, contributions in aid& of construction in the amount of
$206,568 and $155,510 shawn as a deficit 1n the: Utility '-earned

surplus account. LT R T e i ,,1uqu

The Utility contends that the amount to ba reclagsified has
been svent to reimburge those who actually paid the bills sub-
mitte. to the Utllity by contractora who constructed and installed
the Utlility's sewer and water plant and equipment. In its brief,
the Utility sets forth the issue as follows: What shall bhe the
capital structure for New Landing Utility? BRI ;

e £ e 3
The Accounting Staff has verified that'éhé?sfiginai Cost of
Plant in Service as of December 31, 1978, is not less than.
$1,461,500. No adjustment was made for Accumulated Depreciation.
Neither the Water Engineering Staff nor the Intervenor contests
the Criginal Cost of Plant.

The Commission's Chief Water Engineer oppo. :8 the Utility's
proposal on the grounds that it is not financially able to incur
the additional debt, and that approval of the Utility's financial
propesals would result in exhorbitant rates for the customers.
This witness further states that, undeir Docket No. 59717, the
Developar had asked to lssue $600,000 of stock in exchange for
the entire water and/or sewer facilitiesm to be installed in all
of the varlous asecticns of the certificated area, and that no
long-term debt was contemplated at the time the’ Utility was

granted a certificate in Docket No. 57952.my 41

A representative of the Commission's Accounts and Finance
Section stated that the proposal in question was a legal questicn
and therefore made no recommendation as to its treatment. The
witness also stated that, if the Commission should approve the
,reclassification, the securities should be entirely in the form
/of stock since the interest expense incurred on-long-term debt
would place too great a'burden on the Utility.

Intervenor's Brief gtates the ilssue as "Should the Utility
be permitted to enter intc a financial arrangement with AMI the
end result of which would be the payment and satisfaction of an

indebtedness reflected on Utility's bcocoks and financial state-

ments as 'advances from Associated Companies'?® Intervenor states

that testimony in the Certificate case shows that the original ) N

developer was going to contribute $2,183,370 to the Utility based

on an estimated cost of $2,913,380. Intervenor further arguss

that, since the loan agreement wasg batween AMI and the Developer,
and not between AMI and the Utility,-the Utility was induced by

AMI to acknowledge that it was indebted to AMI, an action prohibited
by Section 27(f) of the Public Utilities Act. The section stateas
that, without first obtaining the consent and approval of the
Commission, no public utility may directly or indirectly guarantee
the performance of any contract or other cbligation of any other

person, flrm or corporation.

Intervenor alsc contends that there 1s no further need. to
ma.;e AMI "whole," as the Utility's petition allegedly would do,
gince AMI had already received payments on the loan of $2,901,432.48
before foreclosure, and also received $5600,000 in utility stock
and approximately $1,800,000 in other property as part of the




79-0673
cons.
79-0675

foreclosur:> proceedinga. Intervenor contends thei: any moniesa
racovered on tho total loan to the Develope- ghould be apportioned
30 that the amount expended for utility facilities would reflect

such repayment.

The first lsaue tc be resolved is whether the mortgagee,
AMI, is obligated by the promise of the Developer to contribute a
large portion of the utility facilitieg. Such a statement was
made by the Developer in the original. certificate case, but the
cortificate order does not indicate that the Commission granted
the certificate in reliance on this atatement; nor does the
Cormmigsion's order in Docket No, 59717 indicate that the Utiliey
was authorized to issue $600,000 in common stock con the condition C
that the remaining costa of the utility would be contributed by :
the Developor. The Poreclosure Decree does not create an obligation
or liability on the part of AMI to construct the utility facilities
fre : of charge. The Commission is of the opinion that the DeveloPor s
statements concerning contribution of utility facilities is not
legally binding on AMI, and as an oral promise,: could not be
enforced under any rulen of contract law, . . s L

The second isgue raised by Intervenor is whether the Public
Utilities Act permits the issuance of securities againsat the
monies expended by AMI. The evidence clearly establishes that
AMI provided the funds for the construction and/or acquisition of
tha Utility s plant. How this account was carried on the Utility's
books in prior years is not conclusive as to how such oonies
should be clasgsified, but isg, in fact, the i: ue to be resolved
by these proceedings. Section 21 of'the Public Utilities Act
specifically allows a utility to lgsue securities for the lawful
refunding of ita obligations. Intervenor contends that, since
the Cormission has never recognized “his expenditure as a debt of
the Utility, authorization to repay such funds would permit the
Utility to assume the debt of another, in contravention of
Section 27 of the Public Utilities Act. The Cormmission finda
this reasoning to be circular since, by these petition., the
Utility is Beeking recognition of such expenditures a.; long-term
debt owed to AMI. The Utility facilities were constr.icted for
the Utility and are owned by the Utility. Because the queation
of ownership of said facilitles was raised in the rate case under
Docket No. 79-0195,. the Quit Claim Deed and Quit Claim Bill of
Sale were executed, not to tranafer said property, but to resolve

any doubts as to ownarship. ] ,_,h_ﬂ“

The question has been raised whether AMI has already recovered
certain expenditures made for utility plant because of payments
made by the Developer under the loan agreement and as a reault of
the Foreclosure Decree. This subject was addressed at great
length in the Utility's rate case, Docket No. 79-0195 ard in the
present case. The first matter to be gsettled is who owns the
utility facilities. Conatruction of the sewer and water facilities
was accomplished by contract between the Utility and the building
contractors. In such a case, the parties are commconly referred
to as the "Owner" and the "Contractor." 1In this caase, when the
facilitlies were completed, they became the property of the Utility.
The argument that fundg were loaned to the owner by others does

not effect a change in ownership.

There is claim by the Intervenors that, based cn the Utility's
appraisal, the present value of the unsold lots is approximately
51,800,000, The Utility, however, argues that a value of approxi-
mately $300,000 should be assessed over a fifteen year period of
time to allow for the actual sale of said lots and recovery of R
capital and alao to.recoanize the -time walue of money, dince the e
lots are not earning any raturn on investment. '

An evaluation by the Commission of the properties fcceived
by AMI in foreclosure proceedings does not resolve the isaue hefore
the Commiscion. Utility facilities were constructed with funds
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provided elther by the developer and/or AMI. The obligation of
the Utility to pay for the construction of its facllities remains;
vhatover ceimburaement would be due the developer is now due AMI
because in this respect AMI succeeded to the developer's position
23 a result of the foreclosure and related settlements.
pufialainiy =

.

RPN - LV et =48

Intervenor claims that a portion of'the;lhnn repaymenta
should be credited against expenditures made on utility facilities.
The testimony indicateg that no guch allocztion was made during
the period of payments (before default), The record in the
Certificate case also indicates that no utility faclilities were
conatructed prior to Juna 14, 1973. The Decree of Foreclosure
indicatea that the Developer defaulted on his loan as of July 1,
1974. The Utility argues that nearly a million dollars has been
expended for utility facilities since December, .1974.. .

In rebutting the contention that it could not financially
suwtain the propesed debt expenses, the Utility presented testimony
and exhibits showing that its pro forma income will increase from
$80,000 in 1980 to $98,600 in 1985 ap pewer and water utility
facilities are completed in the platted areas of the New Landing
subdivision. {This area is to be provided service financed, in
part, by the escrow account at Beverly Bank.'and,.in part, by the
contribution of such construction costs pursuant to the Letter
Agreement heretofore described in Paragraph 2e on Page 6 herein.)
The testimony further indicates that during this same period,
normalized expenses will increase from $61,800 to §72,300. As
such, operating income for 1980 will be $18,770 and cperating
income will increase to $26,300 in 1985, Whea noncash expenae
items, primarily depreciation, are added to operating ineome,
cash flow available to Petitioner will be 542,200 in 1980 and
will increase to slighuly more than $50,000 in 19%85. pDuring this
same perlod, estimated debt service expense on the proposed Note
will decrease from $56,000 in 1981 to $46,400. in 1985. The
Evidence indicates that the Utility could be financially able to
pay the interest on the proposed long term debt. In order to
protect the financial position of vhe Utility, the proposed Note
to an affiliated interest, i1f appruved, should not be transferable

without prior Cormission approval.

et

Taking into consideration the above.evidence and arguments,
and the Utility's proposal that only $600,000 of the $1,064,340
expended for utility facilities be classified as presently reim—
burgable for the issuance of securities, the Commiession is of the
copinion that the balance of plant costs subject to reimhursement
{as set forth in the following section of this order on Page 8)
is rcasonable and represents funda which have been advancad by
AMY for utility facilities for which AMI has not previcualy been
reimbursed and for which the Utillty should be authorized to
ismue securities. . ..l

At this time, it is also appropriate to give notice to the
Utility and AMI, and their reapective future assigns, that the
Letter Agreement (Exhibit A in Docket 79-0673, wherein AMI and
the Utility agree that any additional sums which may be spent to
complete utility facilities in presently platted areas of the Neaw
Landing for the Delta Queen subdivision, other than money heretofore
depoaited in the escrow established at Beverly Bank of Chicago,
shall be contributed to the Utility) is a condition of the
authorization for the lssuance of sacuritlea grantaed herein and
shall be binding to the extent of $7%4,395. This amount is the
cost costimate to complete present sewer main systems in said
platted areas as set forth as Appendlx 1 to Exhibit A, 79-0673.
~ S5aid Letter Agreement and the commitmeént made therein iz a considera-

tion in the Commissicn's determination of the capital structure
Jf the Utility and shall be binding on the Utility, AMI and their
future agsigns. The Letter Agreement also indicates a further
contribution to be made by AMI for construction and/or acquisition
of utility facilities in the amount of $164,340. Thils Letter
Agreement shall be a part of the documentation in the Utillty’s

1A
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present and future Annual Reporte until such time 23 the amount
of $794,395 has been expended for utility plant znd recorded as a

contribution.

STATENMCNT OF UNREIMBURSED CAPITAL EXPENDITURES
AS OF DECEMBER 31, 1978. :

A summary of the Utility's Statement.of. Unreimbursed Capital
Expanditures as of Deccmber 31, 1978, together with Commission

adjustments for Accumulated Depreciation and additional Contribu-
tions in Ald of Construction to be made per Letter Agreement, ia

gat forth below:

Per Company par i As Adjuated
1., VESTMENT .
Utility plant, at cost §1,461,500 _ . 581,461,500
QOrganizatiocn Expenses 54,718 oy . 0 0
Restricted Funds 327,000 CTe 327,000
1,843,218 1,788,500
LESS:

Accumulated Provision

for Depreciation 126,460
NET INVESTMENT IN PLANT 31 343 213 51,662,040

DEDUCT:
Common Stock Previously . )
Issued 600,000 600,000
Contributions in Afid of
Construction :
Previously Recorded 206,568 206,568
Contributions in Ald of
Construction per Letter
Agreement {Docket
79-0673 = Ex. A}
Alvances in aid of
Conatruction, subject
to reclassification
Lpon total or partial

refund
300,000 300,000

$1,106,568 $1,191,506

UNREIMBURSED EXPENDITURES 2 BTN

AS OF DECEMBER 11, 1978

representing amcunt of

additional gpecurities which

can be authorized $_ 736,650 $ 470,534

~

Regtricted funds represent monies required to be placed in
eacrow by the Developer pursuant ta the requirements of Cgla
County., These funds are deposited in the Beverly Bank of Chicago
and are restricted for the purpose of construction of sewer and
water facilities for certain recorded plats in the Utility's
certificated area. These areas are shown on Utility's Exhibit 9
in Docket 79-0195. Interest on these funds has been used for the
payment of utility expenses in prior years and is reflected in a
reduction of the deficit in earned surplus, This accounting
procedure is shown in the Utility Annual Reports.

Advances in Aid of Construction, in the amount af §300 480 - - —-—
which is eubject tc refund under the terms of the Letter Agrae—
ment described on Page 6 cof this order, Paragraph A2e, is subject
to later classification as unreimbursed capital to the extent of
repayments, and/or contributions in aid of construction to the
extent the advances ara not repaid at the end of the determined

time period.

- 1 -
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Tha Conmisaion hau made threa adjuatmenta to the Utility's
Statement of Unreimbursad Capital Expenditures: (1) disallowance
of capitallization of organization expenses; (2} deduction for
accurnulated depreciation and (3) deduction for Contributiona in
Ald of Construction por Letter Agreement between the Utility and
;AI, in the manner set forth below.

In Petitioner's Exhiblt 4A, a compilation of financial
statements prepared by an independent accounting firm, Organiza-
tion Costs ara described as including rate case eapenditures,
stating that sald costs are baing amortized onia:straight line
basis, 2% rate for organization costs and;a?33-1/3% rate for rate
casa expendltures. The item as described.is’an expensa and does
not qualify as a capital expenditure. Tie amount of 554,718 has
accordingly been deducted from plant investment.

Net Investment in Plant must reflect the depreciated invest-—
ment value, PFetlitioner has not made such an adjustment in its
S:tatement of Unreimbursed Expenditures. The Commission is of the
cpinion that $126,460, a figure stated by the Utility, reprasents
depreciation on plant and, as such, is a proper adjaatment in
determin;ng Net Utility Plant. b )

Pursuant to the terms of its Letter Agreement with the
Utility, AMI has agreed to contribute $164,340 of the $1,064,340
presently racorded as other liabilities dus:investors. Unreim-
bursed Cap;tal Expenditures must be reduced by accumulated

depreciation in the amount of $126,460, '$79,402 of which is applicable

to neoncontributed plant. Since po rates were 'in effect to

recover sald $79,402 at the time such depreciation occurred, this
contribution should ke charged against depreciation on noncontri-
buted plant and the remainder reclas:ified for purposes of deter-

mining unreimbursed Expendituree as follows- S

$164,340 Proposed Contrihution in Aid of Construction
79,402 Accumulated Depreclation on Noncontributed Plant
[ 53,935 Contribution in Aid of Construction for purposes
of Unreimbursed Expenditures

The Commission finds that the Utility's Unreimburged Expendi-
tures against which gsecurities may preaantly be isBued amounts to
$470,534., The Utility is seeking to issue $600,000 in securities,
$300,000 in common stock and $300,000 in long term debt. The
Utility's petition should be denied as to the amount of smecurities

sought to be issued.

The Utility has shown that, based on the installation of
facilities in certain platted portions of its certificated area,
its projected revenues are sufficlent to issue additional debt at
thig time. The Commission 1s of the opinicn «that the Utility
should be authorized to issue $300,000 in common stock and
§170,534 in long-term debt, resulting in a total security issuance
Petitioner's proposed Note and related mortgage and

of . $470,534,

sacurity agreements should be mcdified to reflect the above

stated figures. B TN (T !c' ]
.-l\.r'u-\-r--" LT ﬁa Tk

The Utility's Dalance Sheet as of December 31, 1978, adjusted
for the roclassification of $1,064,340 in accordance with this
Order should be stated as follows:

-12 -



Balance Shect

Decenber 31, 1878

Adjusted per this Order

ASSETS AND

COTHER DEBITS PER_BCCX

Utility

Plant

Lesg:
Accumulated
Provigion
for
Depreciation

$1,461,500

126,460
5
Special Funds 327,000
Deferred
Debits:
Organization
ExpLnse 54,718

Total Assgets
and Other

Debits $1,716,758

LIABILITIES
AND OTHER
CREDITS

Commaon ’
Stock 5 600,000
Earned Surplus (155,510}
Total
Proprietary
Capital
Long Term
Debt -
Advances from
Associated
Companies

444,490

1,064,340

Accrued Taxes 1,360
Advances for
Construction -
Contributions in

Atd of Consatruc-

tion 206,568

Total Liabili-
tieg and Other

Creditsa 51:7165758

79-0673
Cons.
79-0675
ADJUSTHENTS AS ADJUSTED
51,461,500

126,460
1,335,040

327,000

54,718

$1,716,758

. (b)$300,000 5 900,000

~.;; 35 G (155,510)

744,490

(d) 170,534 170,534

{a) (8164,340) (e) 129,466 129,466
{b) ($300,000)
{c) ($300,000)
(d) ($170,534)

(e} (5129,466) .

. 1,360

{c) 300,000 300,000

(a) 164,340 370,908

~0- -0- $1,716,758

{a) Reclassify advances to contributions in aid of construction

- 5164,240
(b}
{c)

$300,000
(d)
(e)

Reclassify advances to long term debt - $170,534
Balance of advances not subject to relzbusscso

Reclasgify advances to common stock — $300,000
Reclassify advances from associated companies to advances
for construction subject to refund per Letter Agreemeat -

— -
Lt

$120, 466 - -



2

79-0673
Cons.
79-0675

The Commisgion having considered the entire record herein
and being fully advised in the premises is-.of the opinion and
finds that:

(1

{2

(3)

(47

(5)

(8)

{7)

(8)

Petitioner is a corperation duly organized and existing
under and by virtue of the laws of the State of Illi-
nois, duly authorized toc engage in the business of pro-
viding water and sewer service in that certain area

of Ogle County, Illinois, known as The New Landing for
the Delta Qucen Subdivision (including the “Lost Nation™
area) and is a public utility within the meaning of an
Act entitled "An Act concerning public util;t;es,' ag

rzended;

the Commission has jurisdiction over Petitioner and of
the subject matter herein;

Petitionaer presently has ocutstanding no stocks, honds,

notes, or other evidences of indebtedness, except 1,000
shares of its commdn stock, no par.value, issued for a

ctated value of $600,000 pursuant to authority granted

in Ili. C.C., No. 59717; ‘

Petitioner seeks authority to issue not to exceed 500
shares of ita common stock, ne par value, for a stated
value of $300,000, and to apply the procecds thereof to
the purpcoases hereinafter set forth;

Petitioner also seeks authority to issue and deliver
certain long-term debt securities to the aggregate
principal amount of not moie than $300,000, payable 15
years from date, with interest at prevailing prime rate
ag determined by market conditions -from time to time,

in form and tenor substantially the same as’ the Note
admitted into evidence in No. 79-0675 as Petitioner's
Exhibit A; in connection with the issuance of paid

Note, Petitioner alsc seeks approval of a first mortgage,
in the form of Exhibit B-admitted into evidence in ¥o,
79=0675 which it proposes to grant in order to secure
ropayment of the Note; Petitioner alsc seeks approval

of a security agreement - chattel mortgage, in the form
of Exhibit B-1 admitted intc evidence in Wo. 79=0675,
which it proposes to grant in order to secure repayment
of the Note; if such authority is granted, Petiticner
proposes to execute said mortgage and said security
agreement—chattel mertgage and, further, proposes to
isgue and deliver the said long-term debt mecurities on
the basis of the face value thereof to evidence loans

in principal amounts equal thereto and apply the proceceds
thereof, not more than §$30¢,000, to the purposes herein-

after set forth; C s

Petitioner atates that the proceeds to he realized from
the isguance.and sale of the aforesaid common stock
($300,000) and the issuance and delivery of the afore-
said Note (not more than $300,000) shall he applied for
the reimbursement of funds advanced tc or for Peti-
tioner, which funds were used for purposes of construc-
ticn and/or acquisition of Utility property and facilities
and/or the expansion and improvement thereof;

such application of said proceeds, to the extent herein-
after authorized, is ressonably required for the
purposes of constructicn and/or acquisition of utilicy -
fasilicics angd property and not for maintenance of
service, replacements or substitutions, and such purpoae
is not, in whole, or in part, reasconably chargeable to

operating expenses or to income;

the Commission does not deem it necessary to make a
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physical Vqluat;on of the property of Petiticoner:

{9) Petitioner analyzed its books and records in order to
deternmine the original cost of its utility plant in-
stalled ams of December 31, 1978, the accumulated provi-
sion for depreciation properly allocable thereto, and
the proper clasgification of said utility plant by the
primary accounts prescribed by the Commission's General

Order 183;)

{10} the Accuunts and Finance Staff member reviewed Peti-
tioner's analysis and examined the records which support
the journal entries Petiticner propoges to make in
order to properly reflect on its books of account the
original cost of its utility plant installed as of
December 31, 1978; the staff raepresentative accepted
the original cost figure as determined by Petitioner,
made no adjustments for provision.for accumulated
depreciation, but agreed that $126,460.was.a correct
calculation based on amount of plant;’ ™ AT

(11} the evidence establishes that the original cost of
Utility Plant in Service as of December 31, 1578, is
$1,461,500; the Accumulated Provision for Depreciation
properly allocable thereto as of =aid date is $§126,460,
regsulting in a Net Utility Plant \.lued at $1,335,040;

(12) the amount of $1,064,034, presently carried on the
Utility's books as "Cther liabilities due investors,”
subject to the adjustments to Unreimbursed Capital
Expenditures set forth in Findings. (14). and (15),
represents funds which- -have been advanced by AMI for
the construction snd/or acquisition of utility property
and facilities and/or the expansion or improvement
thereof, for which AMI has not previously been reim-
bursed and for which the Utility ghould be authorized
to issue securities and/or long term debt;

(13) the following adjustments should be made to the Utility's
Statement of Unreimbursed Capital. Expenditures as of
December 31 1978:

(a) Utllity's method of determining Unreimbursed
Capital Expenditures, i.e., based on undepre-
ciated gross plant rather than Net Utility
Plant after depreclation, is not consistent
with past practices of the Commission as they
have heen applied to other utilities and
fails to take into conaideration that the
purpose of such a determination is to establish
thosze company investments which can be funded

by the sale of securities and issuance of

debt;

(b) Crganization Costs as described in Utility's
Exhibit 4A is an item of expense and does not
qualify as a capital expenditure; the amount
of $54,718 should he excluded from a determina-~
tion of Unreimbursed Capital Expenditures;

{c} purasuant to the terms of its Letter Agreement

with the Utility, AMI has agreed to contribute
$164,24C0 of-tho $1,064,340 presently recorded™ = 777
as other liabilities dun investors; unreimbursed
Capital Expenditures must be reduced by

accurmilated depreciation in the amount of

$126,460, $79,402 of which is applicable to
noncontributed plant; since no rates were in

affect to recover gaid $79,402 at the time

such depreciation cccurred, this contribution

i
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should he charged against depreciation on
noncontributed plant and the remainder reclassi-~
fied for purposes of determining Unreimbursed
Expenditures as follows:

$164,340 Proposed Contribution in Aid of
- Construction
79,402 Accumulated. Depreciation on Noncon-
tributed Plant 28 1o Tl
384,538 contribution in Ald ‘of -Construction

i for purposes of Unreimbursed
Expenditures

{(14) $300,000 of the §1,064,340 advanced for the construction
of utility facilities should be classified as Advances
in Aid of Construction, subject to reclassification
upcen total or partial rafund, pursuant to the terms of
the Letter Agreement dated November 26, 1979, between
the Utility and AMI, attached.to.the.Petition as
Exhibit C in Docket No. 79-0675,7 except ‘that.the expira-
tion date for the repayment of. Buch advances should be
no later than January 1, 199%1; a ten year pericd of re-
payment is more reasonable in that it encourages a more
rapid development of the subdivision and is in keeping
with the repayment policies set forth in the Commission's
General Order 24; the subject Lettev Agreement should
be modified accordingly and an execated copy of same
sent to the Commission for inclusicon in the case file
for the pubject dockets; .

{15} taking into account the afuoresaid adjustments, the Net
Utility Plant should be $1,335,040 and Restricted Funds .
$327,000; after deducting $206,568 representing Contri-
bated Plant, $600,000 for stock previously authorized ’
and imsued, $84,938 as contribution’ per Letter Agreement,
and reclaaaification of $300,000 of the-$1,064,340 "due
invegtors® to” Advances in Adid of Construction, the
total amount of Applicant's "nreimbursed Capital Expendi-
tures as of December 31, 1978, is $470,534:

{16) the total amount of common stock and long-term debt
propesad to be issued by the Utlility is $600,000 and,
if approved, would rasult in an overfunding of Unreim-
bursed Capltal Expenditures of $129,466; the Utility's
petition should be denied as to the aggregate amount of
securities and long-tarm debt to bea lssued; ,

{17} sBubject to the terms and conditions provided in this
Order, the application for authority to issue common
stock may be reasonably granted to the extent of, and
in the amount of $300,000, and the public will be
convenlenced theraby: Petitioner should be authorized
to issue and sell, in the manner and for the purposea
set forth herein, not to exceed 500 shares of its
common stock, no par value, in the amount of $300,000
to AMI and to take such other action as is apprapriate,
reasonable and proper to accamplxsh the issuance and

gale thereof;

{18) sBubject to the terms and conditions provided in this
Order, New Landing Utility, Inc. ghould ba authorized
to modify those long-term debt securities described in
Finding (5) herein sc that all evidences of such debt
will reflect an amount not to exceed $170,534, in .
conformance with the baldrce of Unreimbursed Capital R
Expenditures determined herein, and to issue and deliver
sald modified long~term debt securities in the manner
and for the purposes hereipabove set forth, and to take
such other action as is appropriate, reasonable and

- 1£ _
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proper to accomplish the purposes set forth in this
Order; said Note should not be transferable without
prior Commission approval; executed coples of said
modified documents should be sent to the Commission for
inclugion in the case file of the subject dockets;:

the conditions of the Letter Agreement, wherein AMI and
the Utility agree that any additicnal sums which may be
spent te complete utility facilities in presently
platted areas of the New Landing for the Delta Queen
subdivigion, other than money heretofore deposited in
escrow cstablished at Beverly Bank of Chicago, shall be
contributed to the Utility, is a condition of the
authorization for the issuance of common stock and
long-term debt granted herein.and shall be binding to
the extent of $794,355 on the Utility and AMI, and
their respective future assaigns; sald Letter Agreement
shall be recorded in the Utility's present.and future
Annual Reports until such time as the amcunt of $794,395
has been expended for utility plant and recorded as a

contribution;

Petitioner should be required to classify by primary
plant accounts the total of $1,461,500 hereinabove

found to have been expended for utility plant installed
as of December 31, 1978, and the tc .al amount of $126,460
as the accumulated provision for depreciation properly

allocable theretos

Petitioner should be authorsized: to enter into a Managemant
Sexvices Agrecement, a copy ofwhich is attached to the
petition in Docket No. 79-0673 as Exhibit B, whereby

AMI will provide to the Utility certain management
sexvices and assistance heretofore described in the
prefatory portion of this Order; in the event that

certain charges cannot be made-directly to the Utility,
AMI shall maintain records indlcating the number of

hours each of its employees has spent in providing

pervice to the Utility, the title of said employee and

the hourly rate being charged for said service, as well

as a detailed allocation of AMI's equipment and supplies
used for the.benefit of the Utility; the arrangements
stated in the Management Services Agreement are reasonable,
unaffected by the affiliation.ocf interests and ln the
public intereat, and Commimsion approval should be

granted for same;

subject to the terms and conditions provided in this
order, the Letter Agreenent in the form of Exhipit C in
Docket No. 79-0675, the Quitclazim Deed in the form of
Exhibit € in Docket No. 79-0673 and the Bill of Sale in
the form of Exhibit D in Docket No. 79-0673, are
reasonable and proper, unaffected by the affiliation of
Iinterests and in the public interest and Commission
approval should be granted for same;

any objections and motions made in these proceedings
which remain undisposed of should be considered disposed
of in a manner consistent with the ultimate conclusions

herein contained, :

IT IS THEREFORE ORDERED that:

A,

The Commission's consent,.authority and approval be,

and are herehy granted to and of (1) the issuance and sale by
Petitioner of 500 shares of its common stock, no par value, for a
stated value of $300,000; (2) the issuance and delivery by
Petitioner of its long-term debt securities as descrihed in
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rinding (5) herein to the aggregate principal amount of not more
than $170,534; and (3} the application of the procseds of the
issuance and sale of paid common stock and the issuznce and
delivery of said long-term debt securities to the purposes set

forth in Pinding (6) herein.

B. The authority granted herein teo Petitioner to isgsue and
sell said common stock and to issue and deliver said'long—term
debt securities be, and is heraby, granted ‘on’ the following con=-
ditions and not otheruise: s

(1) that Petitioner shall apply the proceeds of the issunnce
and sale of said common stock and issuance and delivery
of said long-term debt securities to the purposes set

forth in Pinding {(6) herein;

(2) that before the iasuance of any. notes, mortgages and/or
necurity agreement-chattel mortgage;-said ‘documents '
shall be conformed to reflect indebtedness. of not more
than $170,534 and, further, that said conformed copiea
shall be filed with the Commigsion under thase docket
numbers upon execution of same;

(3) that before the issuance of any certificates representing
the common stock herein authorized to be issued, .
Patitioner gphall cause to be placed upon the face of
such certificate the following:

ILLINOIS COMMERCE COMMISSION
) Identificat101 No. 5216
{4} that before the isﬂunnca of any notes representing the
long-term debt securities herein authorized to be

issued, Petiticner shall cause to he placed upon the
face of each Buch note the following-

ILLINOIS COMMERCE COHHISSION
"Identification No. 5217

{5) that without order of this Commission none of said
common stock herein authorized to be issued and none of
said long-term debt securities herein authorized to be
isgued shall be issued subseqguent to July 31, 1981;

(6) that the contributlions set forth in the Letter Agree-
ment and the conditions set forth in Finding (15} and
(20) herein are binding on the parties to said agree-
ment and/or their respective future assigns.

C. Petitioner shall keep separate, true and accurate
accounts showing the issuance and disposition of the common gtock
herein authorized to be issued and the issuance and disposition
of the long~term debt securities herein authorized to be issued,
and shall file reports with the Commission as required by tha
Commis=sion's General Order 129, as amended, relative to the
issuance and disposition of said common stock and -long-term debt
securities and the application of the proceeds thereof.

D. Petitioner be, and "is hereby, charged an amount egqual
to five cents (5¢) for every Cne Hundred Dollars ($100.00) of tha
stated value of the common Btock herein authorized to be isasued,
in the aggregate stated value of $300,000, said charge amounting
to One Hundred Fifty Dollars ($150.00 Jand an amount equal to ten
cents (10¢) for every One Hundred Dollars ($100.00) of the total
aggregate amount of the long-term debt gecurities herein authorized
to be issucd, $170,534, said charge amounting to Cne Hundred and
Seventy-Cne ($171,00) and that said charges shall be paid into

- 1§ =
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the State Treasury before any of said common stock or any of said
long-term debt securities shall be issued.

E. Approval of the Commission is hereby granted to Applicant
to do any and all things not contrary to law, or the rules and
regulations of the Commission, incidental, necessary or appropriate
to the performance of any and all. acts specificaliy ﬂuthorized in

this Qrder.
IT IS FURTRER CRDERED that New Landing Utility, Inc., be,
and is hereby, authorized to enter into the Letter Agreement

attached to the petition as Exhibit C in Docket No. 79-0675
subject to the conditions set forth Ln Findi gs (14) and (19)

herein.

IT IS FURTHER ORDERED that:

he New Landing Utility, Inc. record in its primary plant
accounts as expenditures made as of December 31, 1978, for construc-
tion or acguisition of utility plant the aggregate sum of $1,461,500
and as the accumulated provisicn for depreciation accrued on said
utility plant as of the date the aggregate sum of $126,460.

G. The original cost of Petitioner's utility plant installed
as of December 31, 1978, is hereby determ;ned to be $1,461,500.

H. Petitioner shall proceed to classify the amount expended
for its utility plant as of December 31,71978,-in accordance with
the classification set out in the Unlform System of-Accounts.

IT IS FURTHER ORDERED that the consent, authority and approval
of this Commission be, and are hereby granted, pursuant to
section 8a of the Public Utilities Act, to (l) the Letter Agree-—
ment admitted in evidence in Docket No. 73-0675 as Petitioner's
Exhibit C, in the form herctofore approved in this Order; (2) the
Management Services Agreement in the form of Petitioner's Exhibit
B in Docket No. 79-067S5S Bubject to the conditions set forth in
Finding {21} herein; (3) the conveyance of the Quitclaim Deed in
the form of Petitioner's Exhibit C in Docket No. 79-0673; (4) the
811l of Sale in the form of Petitiocner's Exhibit D in Docket No.
79-0673; and (5) the issuance and sale to-AMI of S00 shares of
its common stock for a consideration eqgual in:value to $300,000,
and the issuance and delivery to AMI of .its'long-term debt
security (Note) to the aggregate principal-amount of not more
than $170,534 and the granting to AMI of a first mortgage and
security agreement-chattel mortgage intended to secure payment of
said Note, all of which shall be subject to the terms and con-
diticns heretcfore set forth and in the form of Petitiocner's
Exhibits E, F and F-1, respectively in Docket No. 79-0675.

. IT I5 FURTHER ORDERED that any objections or motions made in
these proceedings which remain undisposed of be considered
disposed of in a manner consistent with the ultimate conclusions

contained herein.
By Order of the Commission this 14th day of Januaxy, 1381.
o 7
{(S5IGNED} MICHAEL V. HASTEN

Chairman
(S EAL) .






04-0610
Revised Motion to Strike

EXHIBIT B



MURTGAGE HOTE

ILLINOIS COMMERCE COMMISSION
IDENTIFICATION NO. 5217

$170,534.00 Chicago, Illipois
January 26, 1981

FOR VALUE RECEIVED, NEW LANDING UTILITY, INC., a corporation
duly organized and existring under and by virtue of the laws of trhe
State of Illinois, hereby promises to pay to the order of ASSOCIATED
MORTGAGE INVESTORS, a Massachusetts Business Trust, in the manner
hereinafter provided, the principal sum of ONE HUNDRED SEVENTY
THOUSAND FIVE HUNDRED THIRTY FOUR and NO/100 DOLLARS (8170,534.00)
and interest from the date hereof on the balance of principal ve-
maining from time to time unpaid at the Prime Interest Rate as
defined herein in installments as follows: FIVE THOUSAND SEVEN
HUNDRED and NO/100 DOLLARS (5$5,700.00) of principal plus accrued
cand unpaid interest on the lst day of May and the lst day of
November, 1981, and on the lst day of May and the lst day of
November of each year thereafter until this Note is fully paid,
except that the final payment of principal and interest, if not
sooner paid, shall be due on the lst day of NWovember, 1995.. all
such payments on account of the indebtednéss evidenced by this
Note shall be first applied to interest on the unpaid principal
balance and the remainder to principal.

"Prime Interest Rate' shall mean the prime interest rate
charged from time to time by the First Rational Bank of Chicago
to its most credit worthy bortowers. Interest heveuuder shall

e computed each calendar month on all amounts hereunder out-

standing at the rate of the Prime Interest Rate on the 15th day
»f any such calendar month together with penalties or late pay-
nent charges, if any, as set forth herein.

The principal eof each of said installments unless paid
then due shall bear interest after maturity at the Prime Rate of
nterest, as defined herein, plus two percent per amnum. Said
iayments are to be made atr such place as the legal holders of

his Note way, from time to time, in writing appoint, and in the



absence of such appointment, then at the office of Associated
Mortgage Investors, 95 Merrick Way, Suite 103, Coral Gables;
Florida 33134.

Upon 30 days prior written notice, prepayment of the .
principal due under this Note may be made in whole or in part
by paying in multiples of $1,000, without penalty; provided
cuch prepaymente shall be first applied against accrued interest
then due and owing, and thereafter against the last maturing
installments of principal due hereunder. Prepayments shall not
relieve the obligation of the maker to pay installments of :
principal and interest when due hereunder.

Maker warrants and agrees that this instrument and the
rights and obligaticns of all parties herecunder shall be governed
by and construed under the laws of the State of Illinois. .. ¢

The parties hereto intend and believe that each provision
in this Note comports with all applicable local, state and Federal
laws and judicial decisions. However, if any provision or pro-
visions, or if any portion of any provision or provisions, in this
Note or said Mortgage is found by a court of law to be in wviolation
of any applicable local, state or Federal ordinance, statute, law, -
administrative or judicial decision, or public policy, and if
such court should declare such portion, provision or provisions
of this Note or said Mortgage to be illegal, inmvalid, unlawful,
void or unenforceable as written, then it is the intent of all
parties heretec that such portion, provision or provisions shall
be given force to the fullest possible extent that they are legal,
valid and enforceable, that the remainder of this Note and said
Mortgage ,shall be comnstiued as if such illegal, invalid, unlawful,
void or unenforceable portion, provision or provisions were not
contained therein, and that the fights, obligations and interest
of Maker and holder hereof under the remainder of this Note shall
continue in full force and effect. All agreements herein are
expressly limited so that in no contingency or event whatsoever,
whether by reason of advancement of the proceeds hereof, accler-
ation of maturity of the unpaid principal balance hereof, or

otherwise, shall the amount paid or agreed to be paid to the



holders hereof for the use, forebearance or detention of the
money to be advanced hereunder exceed the highest lawtul rate
permissible under applicable usury laws. 1If, from any circum-
stances whatscever, fulfillment of any provision hereof, or of
the Mortgage, at the time performance of such provision shall
be due, shall involve transcending the limit of wvalidity pre-
scribed by law which a court of competent jurisdiction may’ deem
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illed shall be reduced to the limit of such validity and if
from any circumstance the holder héreof shall ever receive as
interest an amount which would exceed the highest lawful rate,
such amount which would be excessive interest shall be applied to
the reduction of the umpaid principal balance due hereunder and
not to the payment of interest.

The payment of this Note is secured by a mortgage, bearing
even date herewith, to Associated Mortgage Investors, Mortgagee,
on certain real estate in the County of Ogle, Illinois. 1t is
agreed that at the election of the holder or holders hereof and
without notice, the principal sum remaining unpaid hereoni together
with accrued interest thereon, shall become at once due and payable
at the place of payment aforesaid in case ofldefault for ten (10)
days in the paymeéent of principal or interest when due in accord-
ance with the terms hereor or in case at any time hereatter the .
right to foreclose the said mortgage shall accrue to the legal
holders heféof under any of Lhe provisions contained in said
mortgage.
All parties hercto severally waive prescentment for payment,

notice of dishonor, protest and notice of protest.

NEW LANDING UTILITY, INC.
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New Landing Utility, Inc. Application for General Rate Increase
il1.C.C. Docket No. 04-0321

Applicant’s Response to Staff Data Request

Staff Data Request FD-7

Mr. Armstrong's Direct Testimony states, “As the balance due recorded for the Mortgage Note
decreased, the amount due as Accounts Payable to Associated Companies increased by like
amount.” To which Associated Companies does Mr. Armstrong's testimony refer? Is the
ownership interest in NLU identical to the ownership interest in the Associated Companies to
which NLU is indebted for payments on the mortgage note? If the answer is no, please list who
ultimately owns the Associated Companies in question and their percentage of ownership.

Response:

“Associated Companies” in Mr. Armstrong’s direct testimony refers to DAME Co.
DAME Co. owns all common stock issued by NLU. DAME Co. holds the Mortgage Note issued
by NLU. Mr. Armstrong owns all common stock 1ssued by DAME Co.

The person responsible for this response, who is also the witness who will be responsible
for the answering of cross-examination questions pertaining to both the request and the response,
is: Gene L. Armstrong, President, New Landing Ultility, Inc., P.O. Box 168, Oak Park, IL 60303,
tel, 708-848-4241, or 708-386-8400 ext, 4.
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