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JUDGE CASEY: Pursuant to the authority and
direction of the Illinois Conrerce Conm ssion, | now
call Docket No. 00-0361. Commonweal th Edi son
Conpany, petition for approval of a revised
deconmi ssi oni ng expense adjustnent rider.

Appear ances for the record, please.

MR HANZLI K: Paul Hanzlik and Robert Fel dneier
Hopki ns and Sutter on behalf of Commonweal th Edi son
Conmpany.

JUDGE CASEY: Anybody el se want to state an
appear ance for the record?

MR FEELEY: Steven G Revethis and John C
Feel ey appeari ng on behalf of the staff of the
Il'linois Commerce Conmi ssion, M. Exam ner

M5. NORI NGTON:  Karen Norington, Gtizens UWility
Board, 208 South LaSalle, Chicago 60604.

MR JOLLY: On behalf of the Gty of Chicago,
Conrad Reddi ck and Ronald Jolly 30 North LaSalle
Street, Suite 900, Chicago, Illinois 60602.

MR WARREN: R Lawence Warren and Martin
Kam nski for the Attorney Ceneral's office, 100 West

Randol ph, 12th Fl oor, Chicago 60601 on behal f of the
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people of the State of Illinois.

M5. DOSS: Leijuana Doss, Mtch Levine and Marie
Spi cuzza appearing on behal f of the People of Cook
County, Cook County State's Attorney's office, 69
West Washi ngt on, 60602

VR ROSENBLUM  Dan Rosenbl um Environnmental Law
and Policy Center, 35 East Wacker, Suite 1300,
Chicago, Illinois 60601

VR ROBERTSON: Eric Rober tson, Leuders
Robert son and Konzen, P.QO. box 735, 1939 Del nar
Ganite Gty, Illinois 60240 on behal f of the
Illinois Industrial Energy Consultors.

MR TOMSEND: On behalf of Cl TGO Petrol eum
Corporation, CGeneral MIIls, Inc., R R Donnelley
and Sons Conmpany and the Metropolitan Chicago health
Care Council collectively, the Chicago Area
Industrial Health Care Custoner Coalition. The |aw
firmof Piper, Marbury, Rudnick and Wl fe by
Chri stopher J. Townsend and David |I. Fein, 203 North
LaSall e, Suite 1800, Chicago, Illinois 60601

JUDGE CASEY: Any further appearances? Let the

record reflect that there are no further
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appear ances.

Before we go any further, are there any
petitions to intervene that have not yet been rul ed
upon? Wth respect to Commonweal th Edi son's
petition, that motion is granted. That next brings
us to Citizen's Uility Board and the Gty of
Chicago's notion to conpel and a notion for
extension of tine.

Wth respect to that notion, please
direct any inquires directly to Examiner H lli ard.

JUDGE HI LLIARD: |'ve read the notion and I've
read the revised notion and |'ve read the response.
Does anyone have any comments they want to make?
Excuse nme, one other conment, | was not able to
retrieve the AGs response to the notion because the
phone center is not one that is easy to access
through our system Go ahead, Counsel.

M5. NORI NGTON:  Good norning. Wth respect to
the notion to conpel, | just wanted to address three
i ssues that were raised. | also have a statenent
that was received via fax just a few nonents ago to

the City of Chicago's office from Robert |vanauskas
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who was previous counsel on this case, and | can
provide -- unfortunately | have one copy, but I
woul d be certainly glad to provide that at this
time.

JUDGE HI LLI ARD: We've got a copy machi ne out
around the bend there if you would Iike to nake
copies. Basically our notion addresses three
particul ar issues. Nunmber one is confidentiality,
nunber two to commonness and nunber three is
prejudice to us, to the Gty of Chicago and CUB
given the delay in our receipt of docunents from
Commonweal t h Edi son

First, in Combnwealth's Edison's

response they claimthat confidential nmaterials were

returned to them that is correct. However, none

of

those materials pertained to the discovery questions

that were propounded on July 10th and July 13th.
And furthernore not all of the responses that we
received in response to the data request were
confidential materials. So those nonconfidenti al
items shoul d have been provided to us in a tinely

f ashi on.

68



It was originally agreed by Conmonweal th

Edi son, suggested by Commonweal t h Edi son, that we
woul d receive those materials on or before August
2nd, and August 7th. Sonme of the materials we
recei ved yesterday evening at 4:30 p.m and 4:00,
between the Cty and CUB. Sone of other docunents
we received Tuesday evening, and others were
revi ewed Monday evening and then provided to us
Tuesday norni ng.

JUDGE HI LLI ARD: Tuesday what date?

M5. NORI NGTON: Sorry, Tuesday of this past week,
that is the 22nd.

JUDGE HI LLI ARD: So what's the status of
production as of right now?

M5. NORI NGTON:  As of this nonent we have
recei ved everything that was originally promsed to
us. W have received it kind of in pieceneal fashion
t hr oughout this week, from Monday through yesterday
evening. Qur witness is in the process of flying in
at this nonment, sone of the docunents that were
recei ved yesterday evening are going to be used

today for cross exam nation of w tnesses. This
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|l eaves us, if we did not sleep last night, 17 hours
to prepare for testinony today.

And we feel that we have been hampered
and that our preparation has certainly been hi ndered
as a result of not having received these documents.
Certainly it cannot be the position of the
Conmission that it is okay to provide docunents the
day before a hearing or even the week of a hearing.
It severely hanpers our ability to prepare, and nore
inmportantly it hanpers our witness' ability to
provi de conpl ete testinony.

Certainly the direct testinony at this
point is going to have to be either supplenented or
rebuttal testinony will need to be filed because of
the docunents that have been received just this
week.

JUDGE HI LLI ARD: Have all the materials that you
requested to which the respondent or the applicant
obj ected been produced to you?

MR JOLLY: No. The second item Item 32 has not
been responded to. And gi ven Edison's response,

think we accept their response that their objection
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is appropriate. The study that was requested in
Item 32, Edison had just objected to wthout
expl ai ni ng what the basis for their objection was,
only that they were objecting on attorney/client
privil ege grounds and work product grounds.

When in their response in which they
explain the study we are requesting, that it is a
consul tant report that Edison used to analyze the
deconmi ssioning studies that they already have had
done. W agreed that that's an appropriate
objection. So with respect to 32, | believe that
that's no | onger an issue.

However, as Ms. Norington was saying,
think in addition to the two itens that we were
asked for responses to, there have been plenty of
| ate responses, part of which have been very | ast
m nute, part of which and I can show you exanpl es,
that major portions of have been redacted that we
sinmply have not had tine to review and then to
approach Edi son regarding the bases for t heir
redactions. And these redactions go to the very

heart of this case. And we just sinply have not had
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tine to do it.

For example, we received this stack of
docunents on Tuesday, we were allowed to review them
at Hopkins and Sutter's office on Monday. W
receive this stacked of docunents on Tuesday. Wile
we were preparing for our case, preparing cross
exam nation, preparing our w tnesses, review ng
ot her discovery, we had to reviewthis, to | ook at
the redactions that they had, and when | nmet -- when
we revi ewed these docunents at Hopkins and Sutter's
of fice Monday M. Fel neier suggested if we had any
problenms with specific r edacti ons we shoul d cont act
them Well, we just sinply have not had enough tine
to do that.

JUDGE HI LLI ARD: Wen did you request the
docunent s?

M5. NORI NGTON: The documents were requested July
10th and July 13th respectively, the fifth and sixth
data requests.

JUDGE HI LLI ARD: We're troubled by the fact that
you didn't bring these problens to our attention

until yesterday. | understand that you have fil ed
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an initial nmotion to conpel on the 18th, but we
never got a copy of it, and we were not notified
that a copy have had been filed. W didn't
physically get a copy, we didn't get an el ectronic
copy.

As to the revised notion we did get that
yesterday, and we | ooked it over and that's why we
are entertaining this right now. But we are not --
we're not pleased by the fact that you bring this to
us at the very last nonment. | understand you
recei ved the docunents recently, but when you didn't
recei ve the docunents in a tinely manner, that's the
time to bring that to the attention of the hearing
exam ners.

MR JOLLY: If | may, your Honor, there were
ongoi ng di scussions at the time, and had we received
some of these documents maybe a week ago, maybe that
woul d have provided sufficient tine. But again,
this stack was provided on Tuesday. W received, as
Ms. Norington just said, with respect to Item67B, |
received that at 4:30 yesterday giving us 17 hours

before M. MDonal d takes the stand to conprehend
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that, to go through this technical docunent, to talk
about it with our wtnesses, and prepare for cross
exam nati on.

Anot her exanple is we received responses
on Tuesday and two of the responses to the sixth
data request suggested that Edison -- they asked for
studies regarding life extensions, any life
ext ensi on studi es Edi son has done. Edison said they
provi ded us one such study which we do have, and
they said additional materials were avail abl e and
that we should contact themto determne a nutually
agreeable tinme at which we could review those
docunent s.

And I'mnot certain how on Tuesday, when
heari ngs are on Thursday we can -- there can be a
mutual |y agreeable time to review docunents which
goes to one of the major issues in this case.

JUDGE HI LLIARD: | agree with you, subject to
what counsel has to say, it appears that they have
been dilatory in presenting some of these docunents
It does not nay say the fact that you bringing this

matter to the attenti on has not been as pronpt as it
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m ght have been. Wen you realized that there was
all -- alot of outstanding material, that's the
time to bring it to our attention, not at the
heari ng.

Counsel, do you have conments you woul d
like to nake?

MR HANZLIK: Yes, we do. M. Feldneier wll
address those.

MR, FELDMEIER To put a little context on t he
comments counsel nade, we have been -- we have
recei ved eight sets of data requests fromthe Gty
and CUB. The argunents of counsel are directed at
only two of those sets. The remaining six sets were
all responded to a long tinme ago and there is no
issue with respect to that discovery.

Wth respect to the fifth and sixth set,
I think a big piece of the puzzle here that is not
reflected by counsel's comments and it was not
reflected in their papers, it was reflected in our
response is that the timng of our production of
these materials was to a |l arge extent driven by the

departure of M. Ivanauskas of CUB.
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Wth respect to the fifth and sixth sets,
I made arrangenents with M. I|vanauskas to produce
very confidential materials in early August. These
materials invol ved board of director deliberations
about the pending merger, deconmm ssion costs,
Iicense extension and other confidential things. W
were preparing to produce those in early August.

On August 3rd | received a letter that
attached to ny response from M. |vanauskas sayi ng
in effect 1'mleaving CUB, CUB has no further use of
Com Ed confidential materials, I'mreturning those
that I have and that CUB will contact you once a new
| awyer gets on the case. Under those circunstances
I did not produce the additional confidentia
mat eri al s because the confidential materials had
just come back to ne.

| listened to his letter and | waited for
Ms. Norington to call me. Wen she called ne | sent
to her by nmessenger a confidentiality agreenent and
| said | need to receive this and then I wll
produce documents. The day | receive it, | produced

the docunents in the sixth set of data requests that
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M. Ivanauskas and | had di scussed woul d be the
subject of our initial production.

Four days |l ater, your Honor, | produced
the board of directors mnutes to themin ny office
to review They then raised certain additiona
requests that were beyond the scope of what
M. lvanauskas and | di scussed and said they wanted
an extension to get those requests, | said it was
not subject of our agreement. But to make sure we
did not have a delay in the hearings, four days
later |1 responded to those additional requests. CQur
production at this point in time is conplete.

M. Jolly indicated that he received a
response yesterday. That was a response to one
subpart out of the 225 they've directed to us. It
was a subject of their nmotion to conmpel. W sent it
to themto resolve issues. Qur production is
conmpl ete, their explanation of how the timng of
this unfol ded skips major elenments involving
M. lvanauskas' departure. W' ve work very
diligently to provide themwith these materi al s.

If there there has been a delay, it's
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been caused by M. |vanauskas' departure and the

i nvol vemrent of new counsel on the case. Under the
ci rcunstances, we do not think that a continuance is
appropriate. One final point, M. Jolly said he
recei ved responses yesterday saying that we woul d
produce documents at a nutually agreeable tineg,

| i cense extension docunments. Those were the witten
responses to requests. They reflected a production
that had actually occurred, as | informed

Ms. Norington this norning.

No additional docunments need to be
produced. Everything has been produced to them It
was the produced at the time it was produced because
of M. Ivanauskas' departure from CUB and the
confidential nature of the nmaterials involved.

One final point, Ms. Norington has
alluded to the fact that there were certain
responses that were not confidential, that's really
the tail of the dog here. Mbst of these materials
were board of director materials, deliberations
i nvol ving wei ghty issues and very confidentia

techni cal reports regarding |icense extension to the
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nucl ear units, all things that the conpany treats in
a very confidential way.

MR, NORI NGTON:  Brief rebuttal, your Honor. For
the record, the board of directors m nutes pertained
only to Items No. 57 through 62. | called Walter
Hazl et of Hopkins and Sutter on August 9th, which is
the day that, nunber one, M. I|vanauskas departed
CUB and also the day | inherited the case.

| called and asked themif this was done
and | was told that M. Feldnei er was handling
those. | contacted -- and | was told that he was
wor ki ng on that and that they would get to ne soon
That Friday, August 11th, | contacted M. Fel dneier
heari ng no response | called himagain on Monday
August 14th. At that tine he said, Ch, I'"'mdoing a
revi ew of the documents for privilege, therefore
those docunents coul d not have been ready to deliver
to M. lvanauskas on August 2nd, the date that they
were due to be delivered if he was still review ng
themfor privilege on Monday, August 15th.

Also at that tinme he said |I have here on

my desk a copy of the confidentiality agreement with
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your nanme on it. | said please send it over, 'l
be happy to signit, I will be out of the office for
the remainder of the this afternoon. Wen | cane in
on Tuesday nmorning | signed the docunent and I
returned it.

However, production was not even
initiated until August 17th when | called again
demanding the fifth and sixth sets of requests, and
we really didn't even actually have an opportunity
to view the docunents until after |I said | was going
to have to file a notion to conpel if | didn't
receive them

M. Ivanauskas was in the office on
August 2nd, he was in the office on August 7th,
those were the dates by Com Ed's own admission in
their docunments provided to the court that they
woul d produce the docunents on August 2nd and August
7th. He was there, he was avail able, he was
wor Ki ng.

Hs letter to themwas on August 3rd
returning confidential materials that were not

al ready produced subject to the fifth and sixth data
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requests. Those t hings were not responded to at the
time that he returned the confidential naterials.
And he returned them pursuant to the confidentiality
agreenment with them

In ot her words, | couldn't | ook at those
docunents because | had yet to receive a
confidentiality agreenment, nor was | actively
wor ki ng on the case at the tinme. Also, the
docunents that M. Jolly was referring to were the
docunents that he saw on Monday. | guess counsel
said, mstakenly, that this nmorning we did have a
conversation where | was aski ng about specific
responses that stated that documents woul d be
avai |l abl e, additional docunments woul d be avail abl e
at a mutually agreeable tinme. M. Jolly was not
ref erencing the docunents that were t he subject of
the discussion that | had with M. Feldneier this
morni ng. He was referenci ng docunents that were
provi ded to us Tuesday norni ng.

Additionally, M. Feldneier continues to
termthese requests as additional requests. W are

simply asking for full production of the docunents
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that were requested in the fifth and sixth set. He
has read his conversations with M. Ivanauskas to
mean that Com Ed was going to have to give a limted
response to the original request. And according to
the statenent provided here by M. Ilvanauskas |I'm
not certain, I didn't see M. Jolly cone up and hand
you a copy.

JUDGE HI LLIARD: | do have a copy, but | haven't
had a chance to read it.

MR NORI NGTON:  But his statenent is that he
never agreed to limt the disclosure, and that in
his view his conversations wit h M. Feldneier and
M. Anderson who signed, | believe, the July 13th
letter in the record, his conversations sinply
tal ked about the nethod of disclosure, in that
certain items were going to be produced by a
particular -- in a particular fashion. That's not
saying that the disclosure was conmpletely |Iimted.

In any case, the issue here before us is
that we have not received appropriate adequate tine
to prepare fully for the proceedings. And that

there was a delay, a delay that coul d have been
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avoi ded, and a delay that is not fully our
responsibility. | understand that M. I|vanauskas
left the office, however he was in the office on the
dates that the docunments were due to be delivered

JUDGE HI LLIARD: Did you or M. Ivanauskas inform
the applicant that you were taking over his
responsibilities in this case prior to the time he
left?

MR, NORI NGTON:  That that was his final day? The
week prior I was at the NARUK conference. Wen I
returned to the office he was avail abl e on Tuesday,
there was no nention that he was |leaving. On
Wednesday | appeared on anot her case, a status
heari ng i n anot her case, one of his docketed cases,
and when | returned to the office | | earned that
that was his last official day.

JUDGE HI LLIARD: He quit with no notice to the
of fice?

MR NORI NGTON: W were uncertain as to his fina
date. W were told initially that he would be
avai | abl e through August 15th, but on August 9th we

were told that August 9th was the | ast date.
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JUDGE HI LLI ARD: And when were you told that he
m ght be avail able through the 15th?

MR, NORI NGTON:  The week prior to the week that |
was at the NARUK conference, so approximately on or
about July 29th or 30th.

JUDGE HI LLI ARD: And were any arrangenents made
at that tinme for someone to succeed himin this
matter?

MR, NORINGTON: It was the understanding that M.
I vanauskas and | would work together to transition
into his new docket, but that didn't occur because |
was at the conference for that week and once |
returned to the office that was the week that it was
di scl osed that he was | eaving that week, on that
particul ar day.

JUDGE HI LLI ARD: So your answer is no, there
wasn't any transition nmade -- you didn't informthe
appl i cant that you were taking over his
responsibilities, didn't informthat you were taking
over responsibilities and you didn't add your name
to the service list; is that right?

MR, NORI NGTON:  Your Honor, | was told on August

84



9th that I would have responsibility for the case.
On August 9th I contacted the applicant. Wth
respect to the service list, | received a cal
yesterday saying that | was not included on the
service list. Al the other parties were aware,
however, that | was participating in the case at
that time. They were notified on or about August
9th or 10t h.

MR JOLLY: | just want to respond to one thing
M. Feldneier said. Wth respect to itens that M.
Fel dnmei er says were the formal responses regarding
docunents that CUB had alr eady had access to, that
is true with respect to Itens 57 through 62 which
deal with board of directors neetings and notes from
there and documents that were provided to the board
of directors.

However, what | was referring to were
Itens 55 and 56 which ask for copies of anal yses,
assessnents, eval uations, studies prepared by Com
Ed. And in their response, Com Ed says, Com Ed has
al ready provided materials in this description in

CUB data request 72, which we have. However, they
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al so say additional materials will be produced at a
mutual ly agreeable time. And it's a simlar
response for 56

Now, maybe that is what -- that is what
was referring to, I just want to make cl ear that
that's what M. Feldneier is referring to, because
recogni ze it was 57 through 62, these were the late
filed formal responses, but with 55 and 56 there is
an indication they provided just one response -- one
set of docunments that's responsive to these two
questions, but they also indicate there are
additional materials avail abl e.

MR NORINGTON: | just want to reiterate the
point that M. Ilvanauskas was in the office on
August 2nd, the day the docunents were due to the
delivered, August 3rd was the day that he returned
other confidential materials. He was avail able and
there for the tinmes that production should have been
conmplied wth.

JUDGE HI LLI ARD: Counsel .

MR FELDMEIER If | could just be brief. First

I"lI'l address M. Jolly's initial point. The
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materials for 55 and 56 were nade avail able to them
They al so fell under the scope of 57 and 62. And
when | said additional materials, those are the
materials that | was referring to and you have
received those material s.

Very briefly Ms. Norington's argunents
are prem sed on the assunption that on August 3rd
shoul d have sent over a | arge anmount of extrenely
confidential docunents to a | awyer who had j ust
returned the confidential docunents he had
previously received to ne. Contrary to his
instructions that | should wait for CUB to contact
me if a new |l awer was going to be appointed to the
case. That's exactly what | did.

She received the materials that were the
subj ect of these requests within dates after we got
back in touch, at a lot of effort by ComEd counse
and enpl oyees. | won't go any further, but | think
our response has been diligent.

JUDGE HI LLIARD: Let ne read the letter. And
discuss this. The materials you' ve received very

recently, do you know whi ch w tnesses those
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materials pertain to?
MR NORINGTON: M. Schlissel -- for us or thenf
JUDGE HI LLI ARD:  For you.
MR JOLLY: M. Speck, M. Berdell.

JUDGE HI LLIARD: So all three of the conpany

Wi t nesses.
MR, NORINGITON: | mght note that sonme of the
docunents -- sone of the responses were in response

to requests that specifically referenced various
lines of their testinony and docunents that were
referenced within the direct testinony that the
wi t nesses had provi ded.

MR JOLLY: And | guess | would al so point out
that we neglected to nention this, there is a
seventh CUB data request that is outstanding that
asks questions regardi ng vari ous Edi son witnesses,
and | guess the responses aren't due until Monday,
and sonme of the questions go to M. Speck's
testinmony, so unclear how --

JUDGE HI LLI ARD: That's one you just served on
hi n?

MR, FELDMEIER It was served several days ago.
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It was served by mail on the 21st.

MR NORINGTON: Right, it was served on Mnday.
And at the sane tinme, mght | add, we received a
second set of date requests from ComEd, so | think
we are even on that score.

MR HANZLIK:  If | mght just say that as we all
appreci ate there has been a cascading flow of data
requests in this case, and that's one of the
characteristics of an administrative hearing,
especially an Illinois Conmerce Conmi ssion hearing.

And when M. Feldneier states we
responded to over 350 date requests and subparts
that is no snmall task. W are really down to a very
smal|l piece of material here. M. Berdell will not
be on the stand until Monday, and | submit that even
t hough they may want to question M. MDonal d and
M. Speck about these materials, that the
appropriate person is going to end up being
M. Berdell.

And therefore there is sufficient tine
with respect to the very small packet of information

that is all that is in dispute here for themto
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prepare a cross exam nation of M. Ber dell on
Monday. |If they find that the tine between now and
Monday is insufficient, we can take it up at that
time. But to continue that case for that reason, |
think, would be unfair to all the parties here, as
wel |l as to the Conmi ssion.

JUDGE HI LLI ARD: Can you nake McDonal d and Speck
avai |l abl e on Monday if need be?

MR HANZLIK: M. Speck i s only avail abl e t oday.
He has a previous commtnent out of this country,
and that's why it was schedul ed today for himto go
on. M. MbDonald s schedule | do not know, but I
know he has sonme scheduling problenms as well. But I
thi nk when we get into the cross of
M. MDonald, his testinmony is very short direct
testinmony, nine pages. It islimted to the power
pur chase agreemnent.

And | think we are going to find in cross
exam nation that it's M. Berdell who is the
appropriate person who has whatever information that
they wi sh to cross exam ne on.

MR JOLLY: Well, a couple of things. One, this

90



is not the only thing that we received at |ast
m nute, there is another study which is 65 pages,
there are additional naterials that were received
over the last few days. These are the board of
director materi als that we received, and | was just
pointing out that there are major redactions in here
whi ch we have not had an opportunity to discuss with
Edi son as to the bases for these redactions. And
some of these things go to the very heart of this
case. And we just haven't had the tine.
Secondly, | guess I'mnot certainit's

M. Hanzlik's job to tell us who we should be cross
exam ning. W may choose to cross exam ne whatever
wi t ness we choose to cross exam ne, based on what
they testify. So | would just like to point that
out .

JUDGE HI LLI ARD: Wen is Speck back in the
country?

MR HANZLIK: | believe about three weeks, the
18t h of Septenber.

JUDGE H LLIARD: M. MDonald s available; is

that right?
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MR HANZLIK: M. MDonald is here today, yes.

JUDGE HI LLIARD: And if they want to bring him
back next week, is that possible?

MR HANZLIK: | don't know his schedule, but I
believe if he's in town. Certainly we would nmake
hi m avai |l abl e, if necessary.

JUDGE HI LLIARD: It's our conclusion that the
motion to extend the tine for this hearing should be
deni ed, subject to the applicant's efforts to make a
pertinent witness available to respond to the
questions that may be posed after anal ysis of these
docunent s.

We decline to continue the hearing or
extend the hearing because of M. -- | nean
everybody has been aware for a couple of nonths that
M. Speck is not available after today, and it
appears to me and to M. Casey that it is not
appropriate to delay this proceedi ng on the basis of
the notion that has been presented to us. So that's
our ruling.

MR, JOLLY: Thank you.

JUDGE HI LLI ARD: Are there any other notions?
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MR HANZLIK:  No, sir, | would just briefly
review the order of witnesses this norning, if that
woul d be appropriate, and this afternoon

JUDGE HI LLI ARD: Ckay.

MR, HANZLI K:  We have consulted with the parties
in this proceeding, and | believe that we have the
order of w tnesses which is acceptable, based upon
all the scheduling problens that occur for various
Wi t nesses, especially those coming in fromout of
t own.

Today M. MDonald will be the first
wi tness, followed by M. Speck, followed by
M. Manshio, and then if necessary, Ms. Ebery from
the Il1l1inois Comerce Comm ssion. Although I
believe staff has attenpted to obtain agreenment from
the parties with respect to cross examnation. It
may not be necessary for her to appear

MR REVETH S: That's correct. |It's our
under standing that there is no cross exam nation of
Ms. Ebery, unl ess anyone has any thoughts that are
inconflict with that. W would submt M. Ebery's

testinmony by affidavit if that's agreeable, unless

93



the exam ners have any cross for her.

JUDGE HI LLI ARD: How about cross exam nation, how
much ti ne are we going to take with these peopl e?

JUDGE CASEY: Well, before we get to cross,
direct exam I'mjust trying to get a tine frane, we
don't have a great deal of w tnesses, but we are
just trying to figure out time frames on the
Wi t nesses subject to the rule of doubling when it
comes to cross. Because | know everyone tells us 10
mnutes and it's always nore than tw ce that.

MR HANZLIK: Wth respect to the w tnesses
t oday?

JUDGE CASEY: Sure.

MR HANZLIK: W have heard only from some of the
parties with estimtes of cross exam nation tine for
the witnesses, so | cannot give you for each of the
Wit nesses today a total estimate.

JUDGE CASEY: Well, just so we know for future
days in this hearing, we would would kind of like to
have a tine frane for the witnesses. Wth respect
for today's hearing M. MDonald s direct examis

goi ng to take how | ong?
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MR HANZLI K:  Two mi nutes.

JUDGE CASEY: Two minutes, I'mgoing to hold you
to that M. Hanzlik. And the prelimnary
information that you got with respect to cross is
how | ong?

MR HANZLIK: | think -- it was very sketchy, and
I do not want to speak for the parties, but | think
it was a total of 60 to 75 mnutes. But we did not
hear fromall parties.

MR JOLLY: One party that they did not hear from
is the Gty. At this point we did not have any
cross exam nation subject to the ruling to give an
opportunity to reviewthe late filed discovery
responses.

MR NORI NGTON:  And CUB woul d second that.

JUDGE CASEY: |'msorry?

M5. NORI NGTON:  CUB woul d state the sane.

MR, FEELEY: M. Exami ner, previously we did not
provide an estimate for M. MDonal d, but we woul d
have around 5 mnutes for him

MR ROBERTSON: | have not seen the material that

has been referred to, although I think we did ask
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for copies of whatever was provided to CUB
M. Townsend showed ne a letter that is dated August
the 22nd advising the parties that they had a right
to come and | ook at the documents at the Gty and
i nspect them Monday or Tuesday.

I"m 300 mles south of here, | don't
renmenber receiving the letter, it's possible that I
did or if they sent it regular mail which nmeans
haven't received it, which neans | haven't had the
opportunity to review the material that | asked to
be provided to me in order to prepare for cross. So
there is no way to cure that, unless M. MDonald is
made avail able for cross examination next week so
that | can |look at the materials and see if | have
any cross for himwith regard to the material that's
been produced. | do have a little bit of cross for
hi m t oday.

Al 't hough, | would al so point out that as
far as this hearing is concerned, there is no
deadl ine for determ nation of this case, no
statutory deadline. There is no conpelling reason

why the hearing couldn't be continued to all ow
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parties to properly prepare for cross based on the
data that's been presented, after M. Speck has
returned from his vacation, or whatever business he
has out of the country.

Absent statutory deadline, and given the
circunstances, parties should be permtted to
prepare properly for cross, based on the materials
that are tinmely provided, regardless of the
circunstances that led up to the situation, that's
the situation that we're faced wth.

MR TOMNSEND: Wth regard to the letter that M.
Robertson referred to, we did receive that
yesterday, |less than 24 hours prior to this hearing
i ndicating that Edi son would be willing to establish
a mutually agreeable time for us to view that
material. W have not been able to have tine to
even contact themto try to establish a nutually
agreeabl e tine.

But, again, subject to being able to
revi ew t hose additional docunents, we do have cross
exam nation for M. MDonald, and | believe the

estimate that | provided previously in the range of
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hal f an hour to 45 mi nutes.

JUDGE HI LLI ARD: Was M. Townsend's cross
i ncluded in your estimates?

MR HANZLI K:  Yes.

JUDGE CASEY: | take it M. Robertson -- your
motion to reconsider our ruling is denied.

MR, ROBERTSON: | thought it mght be

MR ROSENBLUM | will have no cr oss of
M. MDonal d.

MR WARREN: If we received the letter today, it
hasn't worked it's way around to ny office yet. W
have some cross that is, nmy guess, it's probably
going to be maybe 15, 20 minutes that we have
al ready prepared for today.

JUDGE HI LLIARD: Is that sonething you told
counsel about? |Is that included in his estimate?

MR HANZLIK: Yes, | have that in the estinate.

M5. DOSS:  And Cook County has no cross.

JUDGE CASEY: Well, at this tinme --

M. Hanzlik, do you want to call your first wtness,
pl ease.

MR HANZLIK:  Yes, if | could, just one nore
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housekeeping matter, and that is nention the order
of witnesses in the event that sonme people here
m ght not have that in mnd for the next three days,
that woul d be hel pful to sonme parties, but if
somet hi ng changes with r espect to one of the staff
Wi t nesses.
Tomorrow, Friday, M. Riley would appear,
M. Schlissel, M. LaGuardia and M. Stevens. On
Monday, M. Thayer would be first, M. Callan,
M. Effron and M. Berdell. On Tuesday,
M. O Connor, M. Bodnmer and M. Biewald. And then
if we mght have just two minutes |I'Il change over
and we will bring M. MDonald in.
JUDGE CASEY: W will give you five mnutes.

(Wher eupon, there was

a short break taken.)

(Wher eupon Edi son

Exhibit No. 3 was

marked for identification

as of this date.)

MR HANZLIK:  Sir, would you pl ease stand and

rai se your right hand for the exam ners.
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(Wtness sworn.)
ROBERT K. M:cDONALD,
called as a witness herein, having been first duly
sworn, was examined and testified as foll ows:
DI RECT EXAM NATI ON
BY
MR HANZLI K:
Q Sir, would you please state your full nane
spel ling your |ast nane?
A Robert K. McDonal d. Last name is spelled
M-c-D-0-n-a-| -d.
Q M. MDonal d, by whom are you enpl oy ed?
A By Commonweal t h Edi son or Uni com
Cor por ati on.
Q VWhat is your position with Commonweal t h
Edi son?
A I amthe vice president of strategic
pl anning for the conpany.
Q M. MDonald | show you a docunent that has
been marked as Edison Exhibit 3 for identification
by the court reporter. It has a cover page with a

caption of this case. It states direct testinony
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submitted by Robert K MDonlad. It is in type
witten formand consists of question and answer
testimony for nine pages, plus an Exhibit A attached
to that testinony which is identified in the cover
page to Exhibit A as power purchase agreenent .
First, is that testinony which you have
prepared for subm ssion in this proceeding today?

A Yes.

Q Are there any changes, corrections or
addi ti ons which you wi sh to make in your prepared
testi nmony?

A No.

Q If I were to ask you these questions today,
as they appear here in Exhibit 3, would your answers
be the sane as stated in Exhibit 3?

A Yes, they woul d be.

Q And woul d you pl ease | ook at Exhibit Ato
Exhibit 3, the power purchase agreenent.

A Yes.

Q Is that a true and correct copy of the power
purchase agreenent which is described in your

testi nmony?
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A Yes, it is.

MR HANZLIK: At this point I would ask that M.
McDonal d's prepared testinmony, Exhibit 3, including
Exhibit Ato that testinmony, be admtted into
evidence. M. MDonald would be avail able for cross
exam nati on.

JUDGE HI LLI ARD: Any objection? The testinony
and exhibit will be admtted.

(Wher eupon Edi son
Exhibit No. 3 was
admtted into evidence.)

JUDGE CASEY: Any cross exam nation --
M. Hanzlik, there was no additional direct?

MR HANZLIK: That is correct.

JUDGE CASEY: Cross exam nation? Does anybody
want to cross exam ne M. MDonal d?

MR TOMSEND: | believe that staff --

MR FEELEY: They can go first. [I'Il go.

JUDGE CASEY: Staff, please proceed with your
Cross exam nation.

CRCSS EXAM NATI ON

BY
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MR FEELEY:

Q CGood norning, M. MDonald, nmy name is John
Feeley and ' mone of the attorneys representing
staff. | just have a very brief question for you.
On your Exhibit 3, Page 6, direct your attention to
Li nes 273 through 276. Do you see that?

A Yes.

Q You refer there to ComEd's costs of service
associ ated with the nuclear units, correct?

A Yes.

Q And in your reference to that, in the
previous question and answer, you state that the
PPA, the energy prices for the initial termon the
month by month basis, they are being detern ned
based upon Com Ed's cost of service associated with
the nuclear units; is that correct?

A Yes, that is correct.

Q For -- when you refer to Com Ed's cost of
service associated with the nuclear units, does that
cost of service include any cost of decomm ssioni ng?

A No.

Q So it's excluded?
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A Ri ght.
MR, FEELEY: That's all 1 have, thank you
JUDGE CASEY: M. Townsend.
CRCSS EXAM NATI ON
BY
MR TOANSEND:
Q Good norning, M. MDonal d
A CGood nor ni ng.
Q Chris Townsend appearing on behal f of the
Chicago Area Industrial and Health Care Custoner

Coalition. M. MDonald, did you perform any

anal ysis regarding the inpact that Edison's proposa

woul d have upon the angle rates paid by typica
ratepayers in various custoner classes?

A No, | did not.

Q Did anyone at Edison try to estinmate the
i npact that the proposal woul d have upon, say, a
typi cal manufacturing customner?

A I amnot aware of any cal cul ation

Q Are you aware of any cal cul ation that was
done by anyone at Edison or Unicomto try to

estimate the inpact a proposal woul d have upon a
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typi cal hospital ?

A I am not aware of such a cal cul ation.

Q Are you aware for sone |arge custoners
Edi son's proposal would increase their electrical

bills by a quarter mllion dollars per year?

A I was not aware of that.
Q In your testinony going from pages one to
two, you refer to the billion dollars of savings

asserted by Edison, do you see that?

A Yes.

Q Did you actually cal cul ate the all eged
savings to custoners?

A No, | did not.

Q Did you prepare or rely upon any work

papers?
A | relied upon M. Berdell's testinony.
Q That $1 billion is on a nom nal basi s, that

is, there is no present value adjustnment; is that
correct?

A | would refer to M. Berdell.

Q So you don't know whether or not that

i ncl udes any present val ue adjustnent?
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A | did not performthe cal culation, and M.
Berdell would be able to answer that.

JUDGE HI LLIARD: Sir, could you nove the
m crophone a little closer to yourself.

BY MR TOANSEND:

Q I would like to turn your attention to Page
4 of your testinmony, specifically in ny copy it's
lines 157 to 159. There you state that generation
organi zation will focus on maxi m zing the generation
and sales of |ow cost energy into the whol esal e
market. Do you see that?

A Yes, | do.

Q It's your testinony that the generation
organi zation will sell power at |ow costs, is it?

A No, not necessarily, it depends on market
forces.

Q Whul d you agree that the focus of the
generati on organi zation would be to inprove the
profitability of Unicon®

A ["msorry, it will be to inprove, overall,
the profitability of Exel on.

JUDGE HI LLI ARD: Excuse ne, sir, | didn't hear
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your answer.

THE WTNESS: |'msorry. The answer is ultimately
the purpose is to inprove the profitability of
Exel on going forward, which would be the conbi nation
of PECO and Uni com
BY MR TOMNNSEND:

Q Referring to Page 7, Lines 302 through 305
this is why you discuss the prices that woul d be
paid by Edison for the generation fromthe Genco; is
that correct?

A Yes.

Q You state that the prices are not intended
to reflect the market prices that Com Ed woul d
ot herwi se face during the initial term but rather
to keep it whole in ternms of the costs it would have
faced if it would have continued to own the
generation; is that right?

A Coul d you rephrase that question

Q During the initial termof the power
purchase agreenent, and from what | understand,
there is a difference in the way that the prices

woul d be calculated for that initial termversus
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after the initial term is that correct?

A That is correct.

Q And during the initial term the prices are
not intended to reflect the market prices that Com
Ed woul d have otherw se faced; is that correct?

MR HANZLIK:  I'msorry, otherw se faced, what
does the otherw se refer to?

BY MR TOANSEND:

Q O herwi se, absent the PPA, and again this is
right out of your testinony on Page 7, the prices
during the initial termare not intended to reflect
mar ket prices that Com Ed woul d have paid during the
initial termabsent the PPA correct?

MR HANZLIK:  Well, wait a mnute, t he problem]l
have with the question is absent the PPA the
generation is with ComEd, so it doesn't pay narket
prices for this power. 1 don't understand the
questi on.

JUDGE CASEY: M. Townsend, are you assum ng that
there was already a transfer?

MR TOMSEND: That's correct.

JUDGE CASEY: So if there wasn't a PPA and there
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was already a transfer, does this reflect PPA

MR, TOANSEND: And again, | believe that's the
assunption that is contained within that statenent
within his testinony. But you are correct,

M. Exam ner, that is part of the assunption as well
that there is a transfer of the assets to Genco.
BY MR. TOANSEND:

Q The prices that are not intended to reflect
the market prices that Com Ed woul d pay; is that
correct?

A That is correct. It is not intended to
reflect market prices for output fromthe nucl ears
or coal plants or gas plants that the conpany had
previ ously owned. (Change of
reporters.)

Q Instead during the initial term the price
i s based upon the cost that Edison would have
otherwi se faced if it would have owned this
generation; is that correct?

A Yes, for the nobst part, that is correct.

There is a small assessnment of power that

may be needed above and beyond the nucl ear, coa
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unit and gas units that Commonweal th Edi son used to
own that is reflected here, but it's an extrenely
smal | piece and just goes beyond what is avail able
from the generation that the nuclears that we
currently have and those that have been sold to

Edi son M chi gan.

Q Exactly. So it's to assume that Edi son had
the sane generation portfolio?

A Yes.

Q On the whol e do you anticipate Edi son's cost
of generation would have been | ower than the market
price that Edi son woul d have faced?

A Are you assum ng absent a transfer?

Q Assum ng that the transfer takes place --

A Ckay.

Q -- on the whol e do you anticipate that
Edi son's cost of generation would be | ower than the
mar ket price that Edi son woul d have faced, assum ng
that the --

A Assum ng the pricing of the PPA?

On the whole, ny estimat e woul d be t hat

the pricing fromthe PPA would be | ess than
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Conmonweal t h Edi son woul d face in an open narket.

Q So from Edi son's perspective it's better to
buy fromthe PPA during this initial termthan to
just go out on the spot narket?

A Yes, that is true.

Q Now, | ooking beyond the initial term under
the PPA, let ne try to understand how this would
work. And perhaps it's best to |look at a
hypot heti cal exanpl e.

Assune that after the initial termin the
PPA that the market index indicates the market price
for power in Illinois is 3.5 cents per kW. Ckay?

A Ckay.

Q Assume that Genco's cost to generate is
2 cents per kWwh.

A Ckay.

Q Al else being equal, what rate would you
anticipate the Genco would charge after this initia
period?

A | can't tell fromthose assunptions

Q VWhat additional information would you need?

A I would really need a better assessment of
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the market val ue of base |oad generation at that
time.

Q W' re assunmi ng again that the market val ue
of electricity is 3.5 cent s per kWh; and let's
assunme that that is the market value for base | oad
capacity.

A That is different than the way it was stated
originally where you said the assunption is based
fromthe utility or the market val ue index you
arrived at a three and a half cent.

This is a different value than you woul d
get for a base | oad.

Q There may be various different types of in
indices. Let's assune for your purposes for this
hypot heti cal question that the base load -- we're
tal ki ng about a base | oad index, and t he base | oad
i ndex indicates a price of 3.5 cents and the Genco's
cost to generate is 2 cents.

A If --

Q Al else being equal, what rate would you
antici pate the Genco woul d charge?

A If there is a market value for the kind of
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out put you get fromnuclear plants t hat is avail able
at that tine and it says that the value is three and
a half cents, and if that is sonething that FERC
woul d approve, then that is -- could well be the
price that is negoti ated.

Q You woul d anticipate that the Genco woul d
seek to charge the market price?

A That is the intention.

Q Assune the sane facts but further assume
that Genco could sell into the Wsconsin narket
wi t hout incurring any additional charges, and the
market price in Wsconsin is 4.5 cents per kWh.

Al'l else being equal, would you expect

that Genco would sell into the Wsconsin nmarket or
the Illinois narket?
A I"msorry, it depends on whether -- how the

negoti ation for that power purchase agreenent
bet ween Genco and ConEd goes at that time.

If you're asking whether once there's an
agreenment whether they would sell in the Wsconsin
mar ket, obviously they're going to foll ow what ever

the agreenent requires.
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If you' re asking what is the result of
the negoti ati on between ConkEd and Genco at that
time, that | can't foretell.

Q Under the terns of the PPA after the initia
termGenco is free to sell inside Illinois or
outside of Illinois under the terns of the PPA
isn'"t that correct?

A That is correct.

Q And if Genco saw a financial profit to sel
into the Wsconsin market versus the Illinois
market, all else being equal, under the terns of the
PPA, you woul d expect Genco to sell into the
Wsconsin market; is that correct?

A There has to be a negotiation at the tine
after the initial termand we have --

Q Assum ng the contracts are the sane in

W sconsin versus Il1linois.
A Under -- ny struggle is under your set of
assunptions, | can't envision a hypothetical where

the market prices are that different.
You have said there's no cost to

transfer, no cost to sell. If the assunption then
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is that the market price within the into-Conkd area
is the four and a half cent, then that could be the
basi s of negotiation for the PPA

Q If someone in -- if a conpany in Wsconsin
was willing to pay nore for the output fromthe
generati on conpany than Conkd, all else being equal,
woul d you anticipate that the conmpany in Wsconsin
woul d have a contract with Genco?

A Mar ket prices will go to what conpetition
says they will.

If there are people in Wsconsin that
want to pay four and a half cents, the market price
is likely to seek that price.

Q So your answer was yes?

A Your hypothetical is assuming that there is
a different market price in a different area with no
cost of transm ssion or anything el se to get there,
it's different than what is in Illinois.

Under that hypothetical, Genco would have
an incentive to try and seek a hi gher market price.

Q Even if it's outside the state?

A In the absence of a PPA, yes.
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Q And this PPA wouldn't preclude that after
the initial tern?

MR HANZLIK:  |I'msorry, what do you nmean by the
initial tern®
BY MR TONNSEND:

Q That's defined in the PPA isn't it?

A The initial term if we're all defining it
as through 2004, that is ny assunption of the
initial term

I"msorry, what was the | ast question?

MR TOMSEND: Could | have that back?

JUDGE CASEY: Sure.

(Wher eupon, the record was
read as requested.)
BY MR TONSEND:

Q The PPA woul d not preclude selling to
Wsconsin after the initial term i s that correct?

A That is correct. In the absence of a
renewal of the PPA or a new PPA after that initia
term Genco would be free to sell.

Q How i s the power purchase agreenent

negot i at ed?

116



A I"msorry, during the initial termor post
the initial tern?

Q The attachnent to your testinony, the power
pur chase agreenent --

A Yes.

Q -- how was it negoti ated?

A At this point there is no negotiation.
There is no Genco. There is no ConEd.

This is a power purchase agreenent that
was derived within the conpany, within Conkd at this
point in tine.

Q So this is Edison's offer for a power
purchase agreenent? It isn't necessarily what
Exel on Genco woul d agree to?

A No, it is the PPA that we intend to
establi sh with the Genco when it is established.

Q Are there going to be additional
negotiations with regards to the PPA?

A No.

Q VWat |evel of detail was paid to draf ting
t he PPA?

A | don't understand the question.
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Q VWell, how did this docunent cone into being?
If it wasn't negotiated, it appeared sonehow. |
just want to know the process that brought that
docunent about .

A It was sinply an assessnent of what woul d be
a reasonable PPA to allow this restructuring and to
satisfy requirenments and concerns that we felt the
Conmi ssion m ght have in ternms of financial
viability and reliability.

Q From Edi son' s perspective?

A Yes.

Q Does this agreenent refer to the nucl ear

deconmi ssi oni ng trust fund?

A It has a reference to that, | believe.

Q Do you know where?

A In the power purchase agreenent itself?

Q Yes.

A O fhand, | cannot cite a specific passage.
Actually, | don't believe it does.

Q Does it refer in any way to the collection
of deconmi ssioni ng expenses?

A At this point intime, | don't have a
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specific cite for you

Q So the prices contained in the PPA are not
conti ngent upon Exel on Genco receiving a certain
| evel of deconmi ssioning paynents; is that correct?

A The prices thensel ves do not contenpl ate
assunpti ons about deconm ssioning coll ections.

Q The PPA has default provisions in it,
doesn't it?

A Yes.

Q So it contenplates that the Genco m ght
default underneath the PPA; is that correct?

A As any contract, it provides sone
protections for default on either side.

Q And one of the ways in which Genco m ght
default underneath this contract, according to the
terns of the contract, is that Genco could go
bankrupt; is that correct?

A Yes.

Q Why is that provision in the PPA?

A I think that is asking a | egal question in
terms of contracts.

That's, | would assune, a standard
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provision in nost contracts.

Q That provi des Edi son sone remedy if Genco
goes bankrupt; is that correct?

A | believe it provides the opportunity for
the term nation of the agreenent, and then provides
for the opportunity, whatever is governed by
contract lawin terns of renedies.

Q Do you know what recourse Edi son woul d have
agai nst Genco if Genco were to decl are bankruptcy?

MR HANZLIK: 1'mgoing to object to that
question as calling for a I egal conclusion

I think that is a question that has now
taken us into this realm

MR TOMNSEND: Actually t his witness is here to
describe the PPA

MR, HANZLI K:  The question asked for a nuch
broader answer than what is provided for under the
PPA.

JUDGE HI LLI ARD: | think he can answer the
question if he knows the answer.

THE WTNESS: Could you repeat the question

pl ease?
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BY MR TONNSEND:

Q Do you know what recourse Edi son woul d have
agai nst Genco if Genco were to decl are bankruptcy?

A Recourse -- ny struggle is recourse for
what ?

Q What woul d Edison do if Genco decl ared
bankr upt cy?

A If Genco decl ared bankruptcy? W woul d have
to lay out a scenario where that occurs.

ConEd woul d still have to acquire the
power, Genco might well still be producing the
powver .

I can't foretell what woul d happen in the
bankruptcy proceeding with Genco. The plants wll
still physically be there.

Q VWhat recourse woul d ratepayers have if Genco
were to decl are bankruptcy underneath the terns of
t he PPA?

MR HANZLIK: Cbject to that question as well.

First of all, it goes beyond the scope of
the testinony and the PPA

Second, it calls for legal conclusions or
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interpretations of ratepayers' rights under the
Public Wilities Act.

It is beyond the scope of his testinony,
calls for a legal conclusion.

MR, TOMNSEND: Actually | asked for within the
scope of the PPA and, again, he's here to describe
the PPA and how it operates.

I"mjust trying to understand from a

rat epayers' perspective how that's going to operate.

JUDGE H LLIARD: | think if the PPA doesn't
address this, he can state that answer. |[If it does
address it, | think he's asking what the PPA says on

this issue.

THE WTNESS: | don't believe the PPA addresses
that particul ar issue.
BY MR TOANSEND:

Q As a matter of fact, the PPA says that the
agreement is intended solely for the benefit of the
parties and their successors and assigns and does
not confer any rights or benefits on any third party
not a signatory hereto; isn't that correct?

If you like you can refer to
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Par agraph 18 of the power purchase agreenent.

A That is what that says.

Q So under the terns of the agreenent
ratepayers don't have any recourse agai nst Genco for
any defaul t?

A | can't provide a |legal opinion as to
whet her there are some ot her means where ratepayers
have recourse

This PPA doesn't address that explicitly.

Q It does explicitly say that parties other
than those who signed this and their assigns doesn't
have any rights underneath the PPA; isn't that
correct?

The only people who are going to sign
this according to Page 20, the signature page, are
Commonweal t h Edi son and Genco, correct?

A It says that it does not confer any rights
or benefits on any third party not a signatory
her et 0.

Q What recourse woul d the Conm ssion have
under the terms of the PPA against Genco if Genco

were to defaul t?
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MR, HANZLI K:  Agai n, sane objection that | have
made earlier to specul ating about what rights the
Commi ssi on woul d have.

JUDGE HI LLIARD: | think he can answer the
question if he knows the answer. |If he doesn't know
the answer, what the docunent states, then he
doesn't have to answer.

THE WTNESS: | don't believe the PPA addresses
the Conmission's rights under that scenario.

BY MR TOANSEND:

Q And, in fact, again, the fact that it says
that no one other than the signatories have any
rights under the agreenent suggests that the
Conmi ssion doesn't have any rights to go after the
Genco in the case of default underneath the terns of
the PPA; isn't that correct?

MR HANZLIK: Cbject to the formof the question.
As to what is suggest ed, that's
M. Townsend's concl usion. Docunent speaks for
itself.

MR TOMNSEND: 1' m aski ng hi mwhet her he agrees

with that or not.
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JUDGE HI LLI ARD: You agree with the statenent,
sir.
THE WTNESS: The paragraph says what it says.
MR, TOMNSEND: No further questions.
JUDGE CASEY: Any additional cross?
M. Robertson.
CRCSS - EXAM NATI ON
BY
MR, ROBERTSON:
M. Good norning, M. MDonal d.
CGood nor ni ng.
Ni ce to see you again.

Ni ce to see you.

o »>» O > O

I wanted to ask you about Paragr aph 9-C of
t he power purchase agreenent which is attached to
your testinony as, what, Exhibit A?
Do you have that before you?

A Yes, | do.

Q Now, woul d you agree or disagree that it is
unlikely that ConEd and Genco wi |l disagree on the
price to be established under the power purchase

agreenment for 2005 and 20067
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A I's the question whether we will have a

negoti ated PPA at that point in tinme?

Q Yes.
A I can't speculate on how that negotiation is
goi ng to go.

Q Do you have a copy of Commonweal th Edi son's
response to I EC s second set of data requests, Item
No. 147

A | don't have it in front of ne.

MR HANZLIK: Is there a particul ar nunber, Eric,
that you're | ooking at?

MR, ROBERTSON: | got a copy. | have to do this
fromnmenory so you'll have to tell me if I'mright.
BY MR ROBERTSON:

Q As | understand Paragraph 9-C it allows
Genco or ConEd to term nate the agreenent if a price
can't be agreed upon; is that correct?

A Yes.

Q And in I EC s second set of data requests,
Item No. 14, was the conpany asked about the
inplications for custoners if the agreenment was

term nated under Section 9-C?
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A Yes, that was the request.

Q And did the request indicate that -- the
response to that request indicated that it was the
position of the company that it was highly unlikely
that that would occur -- and | don't have it right
in front of me -- but the inplication was that it
was very likely they would agree on a price?

A I"msorry, could you restate that?

MR, ROBERTSON: Could you read it back, please

(Wher eupon, the record was
read as requested.)

THE WTNESS: That is what -- the response

BY MR ROBERTSON

Q I made a fair characterization of the
response?
A You nade a fair characterization

Q Thank you.

A I"msorry, the response suggests that it
would go to arbitration.

Q Ckay. Now, in your discussion with
M. Townsend, you indicate, or if | understood

correctly, you indicated that the purpose -- the

127



ultimate purpose of this transaction is to maxim ze
profits for Exelon, the new nmerged entity; is that
correct?

A The goal of any corporation should be to
maxi m ze profits.

Q | don't disagree with that considering who
my clients are, so | don't have a phil osophica
di sput e about that .

But that is the purpose, correct?

A The purpose of this whole restructuring is
to put portions of the business in a better position
to create profits.

Q Now, when the restructuring is conpleted
Exelon will be the owner either directly or through
its subsidiaries of generation, transm ssion and
distribution; is that correct?

A Through its subsidiaries, that is correct.

Q So the effect of the conpany's proposal is
not to nove generation to an entity that is
unrelated to Exelon; is that correct?

A That is correct.

Q Whul d you turn to Page 6 of your testinony.
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Now, you had sone of this discussion with
staff and M. Townsend but | would like to ask you
with regard to your testinony at the bottom of Page
6, beginning at Line 271, your discussion of the
devel opnent of the prices that are reflected in the
PPA.

A Yes.

Q What were the el enents of cost that were
included in that price?

A For the purposes of the PPA, we had to | ook
at cost fromdifferent kinds of sources, the nuclear
pl ants, the Edi son M ssion, coal and gas plants and
possi bly sone nmarket sources, if those sources
weren't enough to cover | oad.

For the nucl ear plants, what was
refl ected here was a price for purposes of this
anal ysis of $28 per negawatt hour, which was in the
range of the prices we thought were -- the prices
that we thought were reasonabl e given the range of
our forecast for base |load prices of 26 to $32.

Q I'"'msorry, did you say 26 to $32 or hours?

A I"msorry, dollars per negawatt hour
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Q Thank you.

Now, what elenents of cost does Genco
expect to recover through that price?

A It effectively will recover through that
price its &M and its capital costs for the nucl ear
pl ants.

Q And by capital costs, you nean rate of
return?

A Effectively, yes.

Q | don't know if this is subject to
confidentiality or what, but | would like to know
what that rate of return is.

M. Hanzlik, can he state that on the
record?

MR HANZLI K:  No, we cannot.

Moreover, | do not believe that that is
relevant to the issues that are before us as
presented in our petition, so we would resist that
on two grounds:

One, confidentiality, it's sensitive
busi ness information as to that assunption

But, number two, | would resist on the
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grounds of relevance to both his testinony and to
thi s proceedi ng.

MR ROBERTSON: I'mwilling to deal with the
first point first.

As far as confidentiality is concerned,
we can wait until the end of this cross-exam nation,
put this in a redacted or seal ed portion of the
transcript so the reporter has got sone organi zed
pl ace for this. W have done that in other
hearings. | don't see that as a probl em

Wth regard to the rel evancy, the conpany
has made the representation that Genco is taking a
lot of risk in this deal, and many of its w tnesses
have suggested that it is inportant for the
Conmi ssion to assure that there is adequate funding
for nucl ear deconm ssioning. That's why they want
us to pay $121 mllion per year

I would respectfully suggest that it
woul d be inportant for the Comm ssion to know, at
| east in sone way, the capability of Genco to pay
deconmi ssioning costs if it has to do so.

To the extent it has not included
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deconmi ssioning costs in its cost recovery price,
the PPA, it's going to have to conme up with that
money sonewhere. It's got to make a profit.

I think we're entitled to know and the
record shoul d be advi sed of what that potential
profit is so we can judge whether or not they really
do have the capability to pay this extra billion
dollars that they say custonmers are going to save
that has to cone from sonewhere.

MR HANZLIK:  No, | disagree with
M. Robertson's characterization

The question of whether there will be
adequat e nmoni es for decomm ssioning funds is
ultimately an NRC question. It goes far into the
future, that is until 2027 or beyond.

Al'l we're tal king about here is an
initial four years and an initial six-year PPA.

The profit margin cal cul ated for the
first year of the Genco's existence will have
not hi ng what soever to do with whether these tr ust
funds are going to be adequately funded up and

t hrough 2027 or beyond. That's another question.
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And it's a question that is relevant to the NRC and
not relevant to the Illinois Conmrerce Conmi ssion as
we reach out into the future

MR, ROBERTSON: We're going to have to strike a
substantial portion of the conpany's testinony
because they're the ones that have raised this
issue. | didn't.

I think I'"'mentitled to inquire what
underlies the opinion that they believe Exel on Genco
is going to be able to do all these things.

It relates directly to the issues in this
case. | think it's a fair question. And |I'mnore
than willing to have it put in the record on a
confidential basis.

MR HANZLIK:  We're confusing two things. The
NRC has approved the transfer of the |icenses and
makes the determination as to whether there is
suf ficient assurance to deconmi ssion these stations.
That is an NRC issue.

W have subnitted the cost studies
through M. LaGuardia' s testinony whi ch established

the basis for the cost to deconm ssion these
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stations and the estinmates of those costs that
support our Rider 31 proposal

That's what this is about, not some
specul ative calculation of a profit margin. The
profits will be whatever they will be there. That
makes no difference with respect to ultinmately what
goes on with respect to these deconm ssioning funds
and the particul ar request here.

That should be based on M. LaGuardia's
testi nony.

MR, ROBERTSON: The conpany has asked the
Conmi ssion to assess whether this is a good deal

The testinmony of the company is replete
with statenments about the obligations of custoners
to nmake paynents to ensure that there is adequate
fundi ng for decomm ssi oni ng.

Al'l of these issues the conpany has
presented, | don't see how it harns the record to
put this information in on a confidential basis and
the Exami ners can give it whatever weight they
determine i s appropriate.

MR HANZLIK: The final matter I wll say, just
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the last issue here on this is that the rates are
frozen that are going to be charged to custoners.
The rates, the retail -- the rates to retail
customers are frozen in Illinois. Regardless of

what is going on with the Genco, those rates that we
charge custoners, our retail rates are frozen.

Those rates cannot be changed at any
point in the future without the Illinois Comerce
Conmi ssion review and approval .

So the inpact on residential custoners of
whatever is going on with the Genco is, in terns of
the retail ratepayers, up to the Comm ssion and
cannot change until the Comm ssion approves any
change.

MR, ROBERTSON: The deconmi ssi oni ng charge i s not
frozen. That's what we're here to tal k about.
There's lots of noney here at stake. | think it
should be in the record and you can give it whatever
wei ght you thi nk.

I don't see how it harns the conpany to
have it in the record and let people argue it if

they w sh.
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MR HANZLIK:  Well, it is highly confidenti al
i nformati on because of conpetition in the generation
busi ness. That's what the harmis. And it is not
relevant to this particular proceedi ng.

MR, ROBERTSON: They're not selling to anybody
el se but Commonweal t h Edi son, according to them for
six years in this case, so | don't see howit hurts
them conpetitively.

JUDGE HI LLI ARD: Are any intervenors conpetitors
to Conkd?

MR HANZLIK: | believe that certain parties in
this roomrepresent an intervenor that could very
well be -- at |east one could be a competitor of
ConEd, yes, of the CGenco.

JUDGE HI LLI ARD: W is that?

MR HANZLI K:  Pardon?

JUDGE HI LLI ARD: W is that?

MR, HANZLI K:  That woul d be Enron Corporation.

MR TOMNSEND: We're not here appearing on behal f
of Enron Corporation. | don't know if there is
anot her attorney here representing Enron

Cor por ati on.
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MR, HANZLI K:  Enron has appeared in a nunber of
proceedings with the very same counsel that is
sitting here at this table today representing a
coalition. That is sensitive information

MR TOMSEND: Coalition of industrial and health
care customers.

JUDGE CASEY: Wiat about New Energy, is that
party -- they're obviously a conpetitor

MR HANZLIK: Correct, and they | don't
bel i eve --

JUDGE CASEY: They have intervened. |Isn't that
who Dr. O Connor has filed testinony on be hal f.

MR, ROBERTSON: | wouldn't call them an adversary
of the conpany in this instance.

MR HANZLI K:  This question goes beyond that
intervention or that issue.

JUDGE CASEY: Just so I'mclear, has Enron
intervened in this matter? | don't recall. If they
have, have they signed -- have there been
confidentiality agreenments?

I mean, we have heard it with CUB, we

have heard it with the city but --
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MR, ROBERTSON: | have signed -- | think the
company will confirmthis, | have signed one and so
has my consul tant.

MR HANZLIK:  We believe they have intervened and
their intervention has not been w thdrawn, Enron's
has not been w t hdr awn.

MR, TOMNSEND: | believe that they are a party to
the case but not an active party to the case as
those are defined within the Conm ssion's rules.

MR HANZLIK: | mean, the power purchase
agreenment is what it is.

It states out -- it states the prices
Charges to custoners are fixed for the first four
years because of the rate freeze.

The question leads to nothing that is
rel evant or can be productive in this case.

The NRC has jurisdiction over whether
funding is appropriate.

If the NRC determ nes at various points
intine it isn't, it is upto the NRCto order the
Genco or the responsible party to fund the

decomm ssi oni ng trusts adequately.
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That's the risk, one of the risks that
the Genco is taking here.

JUDGE CASEY: So we're clear then, the financial
viability of the Genco is of no consequence or of no
rel evance in the proceedings.

MR HANZLIK: It will be of no relevance to the
Il'linois Commerce Conmission. It is of relevance to
the NRC which has the responsibility to assure
radi ol ogi cal deconm ssioning and requires financi al
assurance requirenents.

And t hose have been met by the Genco
because the NRC has approved the transfer of the
licenses to the Genco assum ng we have resol ution of
deconmi ssioning in this proceeding and a creation
of -- the proceeding with the nmerger and a creation
of the Genco and a transfer of the assets.

MR, ROBERTSON: Well, as usual, | respectfully
disagree with M. Hanzlik in the context of the
heari ng here.

I think ConEd Wtness Manshi o tal ks about
the policy of the Commi ssion to ensure adequate

deconmi ssi oning funding. Oher wtnesses of the
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wi t ness of the conpany do al so.

I don't think the conpany can come in
here and ask customers to pay $121 nmillion or a 45
increase in the current charge and say don't worry
about the fact that the Genco may or may not be able
to pay these deconmm ssioning costs. And by the way,
we prom se we'll never cone back and ask you for any
deconmi ssi oni ng costs.

I"d like to explore the validity of that
prom se and the likelihood of it being as part of
the deal here, the likelihood of it being kept, and
I don't think you can nmake that judgnent w thout at
| east taking some | ook at the other side of this
transacti on.

The conpany has raised the issue. They
have offered never to cone back. | think the
agreenment provides for term nation under certain
circunstances; it provides for what happens in the
event of bankruptcy.

I think the Conmission would be remss in
not at |east giving sone consideration to the

argunents that relate to this issue and then
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deci di ng whether or not they're worthy, not to cut
it off at the very beginning on the basis of a
rel evancy objection when clearly there is sone
rel evancy to this issue.

MR HANZLIK: Let's be clear on what's being
asked for.

It's a projection of a rate of return
that was used for cal cul ations apparently in some
regard which was with respect to the PPAs. That's
what ' s bei ng asked.

It's a snapshot. It's a estimate. It's
a projection. For one year, for two years, not
forever obviously. W don't know what the rate of
earnings is going to be by the Genco. No one can
project that until we actually get in business, if
they ever get in business.

But all this talk about bankruptcy, the
CGenco, if it is allowed to get into operation, wll
have resources available to it, both generating
resources and nmarket resources that are unavail abl e
to Conkd, and thereby provide further protections to

ConEd' s custoners because there's all of these
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resources that the Genco nust avail itself of to
meet ConEd custoner needs in the first four years of
this particul ar agreenent.

MR ROBERTSON: If M. Hanzlik is right, then
think all of M. MDonald' s testinmony should be
stricken because the PPA has no rel evance.

The terns of PPA have no rel evance and
the prices that he describes and spends sone tinme in
di scussi ng here have no relevance if we're not going
to be allowed, on the basis of relevancy, to explore
about the el enents of those prices, how they were
det erm ned, and what conponents are included within
the price.

JUDGE HI LLI ARD: Counsel, is there sonething you
want to say.

MR REDDICK: Yes, if | may speak on the issue.

I have to agree with M. Robertson

| do believe the material that he's
asking about or the information he's asking about is
rel evant.

The Comm ssion has a broad public

responsibility. And M. Robertson's questions to
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M. MDonal d have established that the Conmi ssion
and ratepayers woul d have no resource what soever.
Under the PPA the Comm ssion gets one chance and one
chance only to get this right.

The plants are built and reside in
Illinois, they will be in Illinois no matter what
happens to the Comonweal th Edi son, no nmatter what
happens to Genco, and the people of Illinois can't
wal k away fromthem

If Genco goes under, sonebody is going to
have to deconm ssion those plants. Mst likel y it's
going to be the people of Illinois. So | think its
rel evant for that purpose.

It's also relevant in another respect. A
great deal of the company's case rest s on the
proposition that this is a fair resolution of the
deconmi ssi oni ng expense i ssue because Genco is
itself taking on substantial risks in this
process -- in this proposal .

If, in fact, Genco, this -- we assune the
opposite of what M. Robertson's questions assune,

not bankruptcy, but rather high profit, the issue of
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the risk, the substantial risks that Genco is taking
on evaporates. There is no real economc risk if
Genco expects to nake very substantial profits.

So | do think there is relevancy here and
it's woven throughout the case.

MR HANZLIK: One correct -- last bite.

It is absolutely incorrect -- it's an
incorrect statement of the law to say that ConEd
custonmers and the people in Illinois are going to be
responsi bl e for deconm ssioning these stations.

That is totally incorrect.

Under the structure that is being
created, it is Exelon, it is Exelon that ultimately,
because it is the parent of the Genco subsidiary
that is being created, that is the entity that wll
have to step up to the mark, that corporate entity,
whi ch is not regul ated by the Comm ssion and cannot
come to the Illinois custonmers for any
decomm ssi oni ng charges beyond what we have
requested in this proceedi ng.

That's the entity to which the NRC will

look to for reasonabl e assurance in the event that
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Genco cannot neet its obligations to decomm ssion

MR, REDDI CK: W have seen no documents that put
the onus on Exel on

MR HANZLIK: That's an NRC nmatter. That's the
NRC. That's what the NRC | ooks to.

JUDGE HI LLI ARD: Is there anybody in the room who
hasn't signed the confidentiality agr eenent? 1'd
have to ask you to | eave the room

And the objection is overrul ed.

MR HANZLIK: Do | understand that this portion
of the transcript will be marked i n canera?

JUDGE HI LLI ARD:  Yes.

MR, HANZLI K:  Thank you

(Wher eupon, further proceedings

were had in canera.)
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( Wher eupon, end of in
canera proceedi ngs.)

JUDGE CASEY: WI I Robertson, do you have any
ot her cross-examni nation

MR, ROBERTSON: Yes, | do, M. Examiner, very
briefly.

BY MR ROBERTSON:

Q Can you turn to Page 7 of your direct
testinmony, M. MDonal d.

A Yes.

Q And at t he top of the page there on
Li ne 282, you reference an 85 percent capacity
factor that was one of the assunptions that was used
in developing a price for the PPA; is that correct?

A That is correct.

Q Based on your experience at Conmonweal th
Edi son and your observation of the inprovenent in
the operation of Edison's nuclear fleet and the
experience of PECO in the operation of nuclear
units, what's your expectation that the 85 percent
capacity factor is reasonable on a going-forward

basi s?
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A | believe and the conpany believes that that
capacity factor is certainly achievable.

Q And, of course, the conmpany had enough
confidence in that to make that assunption in

devel oping price --

A Yes.
Q -- for the PPA?
A Yes.

Q And if the conmpany was incorrect in that
assunption, then that could affect the profitability
of Exelon Genco; is that correct?

A That is correct.

Q And it, in turn, could be a detrinment to
maxi m zing or increasing the profits for Exel on
overall; is that correct?

A Certainly there is a risk of operation on
the Genco side.

Q Now, do you anticipate that the capacity
factors for the nuclear fleet could be better than
85 percent?

A It is our intention to get themas high as

possi bl e and we believe they can -- can be better
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than 85 percent.

Q Did the conmpany have a maxi numrange for
capacity factors in its analysis for the units?

A A maxi numrange, no. W did this analysis
assum ng 85 percent capacity factor. W believe we
can do better in both. W don't have a set range
for this PPA.

Q Now, also at Page 7, Lines 307 to 308 --
strike that -- 313 to 316.

How -- could you explain to ne howit is
that the feature that you discuss here affords Conkd
significant protection for its return on equity?

A Sinply that it's only going to pay for power
that it actually needs. There are no separate
capacity fixed cost kind of paynents that it woul d
have. Regardl ess of whatever load it has, it wll
pay for the amount of energy that it needs.

Therefore if there is significant
custoner switching, presumably its | oad demand will
decrease and its paynents to the Genco wll
decr ease.

Q Absent that feature, how could the return on
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equity be adversely affected?

A If there was a significant fixed capacity
paynment to be nade to the Genco, and an additiona
energy charge, if your |oad goes down, that fixed
paynment woul d not decrease, presumably your revenues
woul d have decreased however and therefore your RCE
woul d be di m ni shed.

Q Last question

A Ckay.

Q And you're not an attorney so you may not be
abl e to answer this.

But am 1 correct in ny understandi ng that
the Illinois Commerce Conmission will have no
jurisdiction over this agreenment once this
transaction is conpleted other than the opportunity
to determ ne whether or not t he prices in the
agreenment are reasonable in conparison to other
al ternatives avail able to Commonweal th Edison, if
you know?

A I don't know specifically what |egal
authority the Commi ssion has as it relates to the

prices in the PPA
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MR ROBERTSON: Thanks, M. MDonal d
JUDGE HI LLI ARD: Any further cross?
Any redirect?
Dd you want to cross this w tness?

MR, KAM NSKI: Yes.

JUDGE HI LLIARD: |'m sorry.

MR KAM NSKI: | apol ogize for that. Good
morning M. McDonal d, ny name is Mark Kam nski from
the AGs office. Couple questions for you

CRCSS - EXAM NATI ON
BY
MR KAM NSKI :

Q Referring to Page 5 of the power purchase
agreenment, specifically Section 3-B, little i, 1,
single little i.

A Yes.

Q It requires Conkd to buy all of its power
from Genco at the prices set out in the appendi xes A
and B through the end of 2004, correct?

A It doesn't say that it's all of its power
from Genco. There are sonme small distributed

generation plants that may be in the service
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territory for reliability reasons and there may be
some other small environnmentally-related | andfil
gas plants that ConkEd may still be required to own
but the vast nmajority of everything that it needs
will conme from Genco.

Q Such that the capacity equal to the anount

required by ConEd to nmeet its service obligations --

A Yes.
Q -- to retail whol esal e customners?
A Yes.

Q Under the power purchase agreenent, the
prices for 2005 and 2006 depend upon CGenco and ConEd
agreeing to a market -based price, correct?

A That is correct.

Q And if there is no agreenent on market price
then the power purchase agreement nmay not be in
effect for the years 2005 or 20067?

A That is -- yes, that is possible.

Q kay. M. Robertson touched on this, but
addi ti onal question on Page 7 of your direct
testi nmony, you state the Conkd will benefit fromthe

transfer of the nuclear plants to Genco because
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ConEd will no | onger have t o pay fixed power supply
costs; rather ConkEd will only be required to pay for
the energy that its custoners need, correct?

A Correct.

Q Now, does this go into effect as soon as the
PPA goes into effect?

A Yes.

Q And will this benefit to ConkEd result in
lower retail electricity rates for customers?

A Qur retail rates are frozen for custoners
t hr ough 2004.

Q What about for 2005 and 20067?

A At this point | can't specul ate on what the
result of a Conm ssion proceedi ng woul d be in 2005
Q Regarding the 85 percent capacity factor
di scussed with M. Robertson, is that the capacity

factor now?

A Is it the capacity factor today? | think
for this year, the capacity factor is at |east that
anount, maybe a little bit higher

Q Ckay. And with respect to the six-year term

of the power purchase agreenment, does that six years
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represent a period that the plants will be dedicated
to public service?

A ["msorry, I'"mnot sure what you mean
exactly by dedicated to public service.

Q Public utility.

Such that dedicated public service --
what | nmean by that is that they would be a public
utility?

A A public utility for SEC purposes or for
state regul atory purposes?

Q State regul atory purposes.

A It is ny understanding that it would not be
a utility for state regul atory purposes.

Q Then for SEC purposes?

A SEC purposes, it would be a utility.

Q Does the six-year period represent a period
where the plants are owned by an Illinois public
utility?

A I"msorry. They will not be owned by ConEd
or PECO

Q kay. Thank you. And isn't it possible

that Illinois's -- I"'msorry, Illinois custoners
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will receive power and energy fromthose plants

out side the six years represented by the PPA?

A It is possible.
MR, KAM NSKI: Thank you. | have no further
questi ons.

JUDGE CASEY: Any other cross-exani nation?

Redirect ?

MR HANZLI K= Just two questi ons.

REDI RECT EXAM NATI ON
BY
MR HANZLI K:

Q M. MDonald, is there a risk that the
capacity, the 85 percent capacity factor for the
nucl ear stations could be |l ess than 85 percent?

Let ne restate it.

Is there a risk that the 85 percent
capacity factor nunber used in the power purchase
agreenment cal culation could actually turn out to be
| ower than 85 percent in terms of actual operation
of the nuclear stations?

A There is an operating risks and it is

possi bl e that the capacity factor for the nuclear
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stations could be |less than 85 percent.

Q And, in fact, in the past has the capacity
factor on an average annual basis been | ess than 85
per cent ?

A As stated in ny testinony, historically the
capacity factors averaged sonething |l ess than that,
more |ike 69 percent.

MR, HANZLI K:  Thank you, no further questions.

JUDCGE CASEY: Recross?

JUDGE HI LLI ARD: Subject to -- M. MbDonald, can
you tell us whether or not you're avail abl e next
week if sonmeone has a question based upon the
docunents that have been produced nost recently?

THE WTNESS: | have a full schedule but ['I]
make nyself available if need be.

JUDGE HI LLI ARD: Counsel, should it cone to pass
that you determne that there are questions you want
to ask of M. MDonald, will you give himas much
noti ce as you can by Mnday nor ning.

Let's -- we'll reconvene about 1:00
o' cl ock?

MR HANZLIK:  Can M. MDonald step down off the

158



stand?
JUDGE HI LLI ARD:  Yes.
(Wher eupon, Contd
Exhibits 4, 7 and 12 were marked
for identification.)
(Wher eupon, further proceedings in
the above-entitled natter were
conti nued to August 24, 2000, at
1: 00 p.m)
(Afternoon session.)
JUDGE CASEY: GCkay. W will get underway. Let's
go back on the record.
M. Feldneier, are you going to be
conducti ng the exam nation?
MR ROGERS: |'m John Rogers, your Honor. | will
be this afternoon.
Qur first witness this afternoon is
Randal | Speck.
JUDGE CASEY: M. Speck, do you want to stand to
be sworn.
(Wtness sworn.)

RANDALL SPECK,
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called as a witness herein, having been first duly

sworn, was examined and testified as foll ows:
DI RECT EXAM NATI ON
BY
MR ROGERS
MR ROGERS: Q Wuld you state your full nane,
pl ease.
A Randal I L. Speck
Q M. Speck, I'd like you to | ook at Conkd

Exhibits 4, 7, and 12.

Is this direct, supplemental direct, and

rebuttal testinony that you have prepared for
submi ssion in this proceedi ng?

A Yes, it is.

Q And with respect to your rebuttal testinony,

Exhibit 12, you have attached, have you not, 13
exhibits that are also part of your testinony?

A Yes, RLS 1 through RLS 13.

Q Are there any additions, corrections, or
changes that you would like to make on Exhibits 4,
7, or 127

A On Exhibit 4, ny direct testinony at Page
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15, one small change. On line 20, | would change
the words "nore than" to "about."

JUDGE CASEY: Wiat page was that?

THE W TNESS: Page 15, line 20, change "nore
than" to "about."

I have no ot her changes.

MR ROGERS: Q M. Speck, if | were to ask you
the questions set forth on these exhibits, would
your answers be the sane as you've included in the
witten docunents.

A Yes, they woul d.

MR ROGERS: | nove the introduction of Conkd
Exhibits 4, 7, and 12, and the witness is available
for cross-exanination.

JUDGE CASEY: Any objection?

MR, FEELEY: No objection subject to cross.

JUDGE CASEY: One at a tine.

MR, FEELEY: No objection subject to cross.

JUDGE CASEY: Counsel ?

MR WARREN: Yes, your Honor, we have an
objection to the adm ssion of this testinmony on t wo

grounds.
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One, we don't believe that he's qualified
as an expert to have testinony that could further
the know edge of the Commission. He is a --
admttedly in his direct testinmony he has a English
and, | believe, a government undergraduate degree,
and, of course, he went to |aw school

He has no technical background what soever
other than the fact that he's been a |lawer, and I'm
certain a very excellent |awer, for some 20 or 30
odd years; | can't recall when he graduated from
Harvard. But that in itself does not qualify himto
speak to the issues that he is testifying to.

A cursory look at his testinmony wi || show
that he is commenting -- he's offering | ega
opi nions and | egal concl usions and comenting on
other witnesses' testinony. That's the first
obj ecti on.

The other basis for the objection is the
fact that also in his direct testinony he admtted
that he is the attorney, at |east one of the
attorneys for ConEd in the current 1999 Rider 31

case, which still open. There has yet to be an
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order issued in that case.

As |'msure t he Hearing Exam ners know,
the record in that case has been made a part of the
record in this case. Therefore, what we have is an
attorney for essentially a case that he's an
advocate for, he's acting as a witness for now

O course, that brings up rule 3.7 of the
ethics code. That brings up the federal attorney
witness rule that our courts have adopted, whi ch
says that you can't do both. It's just -- in fact,
actually I have a quote, if I could, on what the
advocate witness rule. 1Is this is out of the United
States versus Johnston found at 690 F 2d 638. It's
a 1982 Seventh Circuit case.

The advocate wi tness rul e which
articul ates the professional inpropriety of assum ng
the dual role of advocate witness in single
proceedi ngs has deep roots in American | aw

Today the rule is reflected in the ABA
codes of professional responsibility which states as
an ethical consideration -- that's in quotes -- the

rol es of an advocate and of a witness are in
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inconsistent. The function of an advocate is to
advance or argue the cause of another, while that of
awtness is to state facts objectively, and that's
found at Page 642.

The advocate witness rule has been spoken
to favorably by our courts, specifically the Fifth
District and 611 NE 2nd, 1374 in the case People
versus Qulley.

And it's referred to again in -- there's
a Wle, Freiberg, and Thomas versus Sara Lee, which
is found at 577 NE 2d, 1344. It's a First District
1991 case.

If you look at all the testinmony of
M. Speck, you'll see that that's exactly what it
is. He is comenting, giving | egal conclusions.
He's basi ng not hing nore than what he expects that
the Conmi ssion should rule a |lawer is what he's
doi ng.

As a matter of fact, | think if you take
the question and answer format away fromhis
testinmony, you' d be hard pressed to tell his

testinmony apart froman initial brief, which is
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pretty much what he's doing.

So we object on those grounds, your
Honor .

M5. DOSS:  Your Honor, Cook County al so objects
for the same reasons stated by the Attorney
General's office; and in addition to that, for
further references with respect to the | ega
opi ni ons.

Wth respect to his direct testinmony, if
you will |ook at pages 9 through 10, 18, 21; his
suppl errental di rect, pages 5 through 6; his rebutta
testinony pages 53, 54, 56, page 13, those are al
i nstances where M. Speck goes over the line of
being a witness and actually slips into being an
att or ney.

Secondly, with respect to the advocate
witness rule, I do have cases, Suprene Court cases
for Illinois indicating that there is problens wth
an attorney being a witness as well. It is
di scretionary.

However, the fact is that M. Speck is

still the attorney in the 99 case, which is directly
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at issue in this particular case. In addition, his
objectivity is suspicious because of the fact that
he is a witness and nore than likely he does have
some conditional fee or may have sone conditional

fee dependent on the result in this case.

Therefore, your Honor -- and if you woul d
like, I have certain cases, Flynn v. Flynn, which is
283 Il1. App. 206; WIkens versus the People, 226
I1l. App. 135. | have copies of those cases and can

tender themto you as well to support the objection
of having M. Speck's testinony admtted today.

JUDGE CASEY: Any other objections?

MR REDDICK: The City of Chicago also joins in
the objection to the adm ssion of M. Speck's
surrebuttal testinony and parts of his direct
testinmony that | could identify by |ine nunber and
if we get that far.

I won't repeat all that's been said
before. | think M. Warren was very clear in
describing M. Speck's surrebuttal testinony as no
more than a brief inproperly submtted as testinony.

He offers conmmentary on the testinony and
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credibility of other witnesses. That's the function
of a brief, not testinony that is supposed to inform
the Comm ssion with firsthand know edge.

But the testinmony is al so objectionable
on other grounds. It incorporates inproper hearsay,
it's argumentative, and it's quite specul at ive.

First, M. Speck presents snippets from
statements by others fromnore than a decade ago
presented for their truth; not just for their truth,
but al so he specul ates that these are the positions
of those individuals today. That's hearsay.

Those sni ppets that he incorporates
address circunstances that are renote in tine and
significantly different fromthe case here.

After presenting those hearsay
statenments, he opines that these w tnesses m ght
take the sanme position today. He applies those
opinions to the facts of this case.

The questions M. Speck asks hinsel f and
the answers that he gives hinself are argunentative,
they're not presenting facts to informthe recor d;

rather, they're presenting conmentary to debate.
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By | abeling the surrebuttal testinony --
| abeling it as surrebuttal testinony, the argument
that he presents denies the declarants of the
statements he incorporates any opportunity to
correct his misuse or mischaracterization of their
statements because they have no further opportunity
to respond.

This is appropriate for briefs. W can
deal with the statements of counsel in brief. But
here we have a wi tness presenting as testinony, as
fact, commentary that properly belongs in a brief.

There's little, if any, firsthand
know edge that M. Speck presents here. In fact, he
quotes M. LaCuardia, who does performthe actua
analysis that's at issue, any legitimte testinony
in M. Speck's submissions is far outweighed by the
i nproper material, and it can't be untangled from
the argunentati ve baggage. Therefore, | think the
surrebuttal testinony should be stricken in its
entirety.

As to his direct testinmony, there are

selected portions that are, in fact, |egal opinion
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and | think it's clear that accepting testinmony on

| egal opinion would be a dangerous precedent for the
Conmi ssion. W woul d consunme endl ess hours debating
over legal issues. There's no effective way to
cross-examne a witness on his | egal opinions.

JUDGE CASEY: M. Reddick, you refer to a
surrebuttal. | see three things that ConEd has
submitted; a direct, supplenmental direct, and
rebuttal .

MR REDDICK: In his rebuttal, Exhibit 12. M
m st ake. Thank you.

JUDGE CASEY: Any other objections?

VR ROBERTSON: | have identified some areas of
this witness' direct testinmony that | believe
represent |egal conclusions and, therefore, are
properly stricken. But rather than waste a | ot of
time on the record, maybe let the Exam ners
det erm ne whether or not the testinony stands at
all. And if you wish to hear ny specific
objections, | will state them

M5. NORINGTON: The Gtizens Uility Board joins

the Attorney CGeneral's office, Cook County, the
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Cty, in the objections previously stated. W won't
waste t he Courts' tine. |It's the exact same issues.
MR, TOMNSEND: The Coalition also joins in the

prior objections.
JUDGE CASEY: Is there anybody el se that objects.
MR, ROSENBLUM | should join. Qherwise it
appears that | don't agree; for the Environnental
Law and Policy Center
JUDGE CASEY: M. Rogers, they're ganging up on
you.
MR ROGERS: That's all right. Let ne take these
things one at a tine.
The first issue that was raised was
whet her or not M. Speck is qualified to testify as
an expert witness in this case. There's no question
that M. Speck's degree as an attorney disqualifies
himas a witness. W're all famliar with that.
There is an Illinois Appellate Court case, Stack
versus Sears Roebuck, which is at 429 NE 2d, 1242
decided in 1981 that nmakes that quite clear.
M. Speck is not here testifying as a

|l awyer. He's testi fying based on i ndependent
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qualifications that he has as an expert. They are
reviewed in his direct testinmony. They include

| engt hy experience with nucl ear power issues and a
deconmi ssi oni ng.

He has acted as an advisor to both the
public utility conmissions in the State of Illinois
of Connecticut and in Maine on the very types of
question that are involved here; that is the
al l ocation of responsibility for decomm ssioning
expenses --

JUDGE HI LLI ARD: Pull the m crophone cl oser.

MR, ROGERS: He has testified on the very
questions that are involved in this case. He has
advi sed both Connecticut and the Miine public
utility comm ssions on resolution of decomm ssioni ng
questi ons.

He has negoti ated resol utions of
deconmi ssioning that forced himto deal with all of
the various interests that are involved to determ ne
what is a fair resolution, including taking into
account cost estinmates, risks of increases in cost

estinmates in the future.
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In addition to those roles, the
recogni zed expertise that he acquired as a result of
those activities and others that are described in
his testinony, he was asked to participate in the
Keyst one Center's national dial ogue on
deconmi ssioning matters, which went on for a year
and a half. He was an active participant in that
proceeding along with public utility comm ssioners
fromvarious states; all types of interested parties
because of his experti se.

He has also witten on the subject, and
his publications are described in his testinmny. He
is an expert. He is as well or better qualified
than many of other w tnesses who are offering
testimony on behalf of intervenors to advise the
Conmi ssion and to be hel pful to the Comm ssion on
the subjects that are directly involved in this
case.

So | think there is no question about his
qualifications to serve as an expert or his status
as an attorney in some way disqualifying himor

causing the expertise that he has to be disregarded.
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Now, when it cones to the question of
| awyer as advocate, there is absolutely no issue in
this case about |awyer as an advocate. M. Speck is
not representing Cormonweal th Edison in this
proceedi ng. He has not entered an appearance. He
is not acting as an attorney in this case. He is
acting as a w tness.

It is true, and his testinmony discl oses,
that in another proceeding he did represent
Conmmonweal t h Edi son. As your Honors know very wel |,
there was an effort to consolidate the two
proceedi ngs. That case is not before this panel
It was not consolidated. He is not acting as a
lawer in this matter

The rul es on disqualification of
attorneys to serve as witnesses are not designed to
deal with anything other than a particul ar case
where you are both serving as attorney and as
witness in the very same case, and that is not the
case here.

And there are cases that make cl ear

again, that the fact that someone is an attorney for

173



a client does not qualify him -- disqualify himfrom
serving as a witness in another case. Petrell
versus Drexel is one in which the Seventh Circuit at
94 F 3d 325 decided in 1996 that was the case.

So there is no |l awyer as advocate issue
to be addressed here. There is no disqualification
as a result of M. Speck's status as a | awer or any
representation that he nmay have of any party in
anot her proceedi ng.

Now, when it cones to the testinony
itself, we can go through it page-by-page, but the
fact is the testinony here does exactly what expert
testinmony is designed to do. It brings a person
with substantial experience of dealing with these
types of issues through an entire career, and
particularly before a public utility comm ssions in
giving advice to themand in dealing with national
committees of the type of the Keystone Center brings
all to bear in hel ping the Comm ssion understand the
i ssues that are involved in determnining the
reasonabl eness of ConEd's proposal here; assessing

the risks of increases in deconm ssioning cost,
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assessi ng the adequacy of funding.

The suggestion that this testimony is all
a brief is just wong. |If you read this testinony,
you will find that it is perhaps nore factual, |ess
advocacy than al nost any of the other testinony
of fered by the w tnesses who are tendered on behal f
of intervenors, sonme of whomare attorneys. And at
| east one, M. Schlissel, has been -- his testinony
has been accepted before this Conm ssion on many
occasions. H's position as an attorney has never
caused the Conmission to disqualify him

So | think that the last issue that has
been raised is that there are very, very mnor
references in sone parts of the testinony to the
Public Uilities Act, to provisions of the Act, and
what they provide

I would say that on bal ance, they are not
unli ke the kinds of references that appear in the
testinmony of all the witnesses. That is in passing,
it is occasionally necessary to give context of what
it is you' re tal king about to describe some

st andar d.
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Frequently it is because one of the
intervenor's witnesses has raised an i ssue about
some requirenent of the law that they think is or is
not satisfied here.

M. Speck, in turn, refers to the
requirement to which they have referred in their
testinmony and then describes factually in bringing
his expertise together why ConkEd' s proposal is
reasonabl e.

Now, with respect to the specific
references to materials in his testinony and the
hear say objections that have been raised, that is a
groundl ess objection. It is very clear in Illinois,
Peopl e versus Anderson decides and in effect adopts
the federal rules of evidence on the bases for an
expert opinion. And it actually goes even beyond
rule 703 and rule 705 and it says that an expert may
rely on matters that experts would reasonably rely
on in the subject matter area

And the Illinois Appellate Court has al so
said in the Lovel ace versus Four Lakes Devel oprent

case, which is 170 IIl. App. 3d 387 decided in 1988
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that the trial court should liberally allowthe
expert to determne what nmaterials are reasonably
relied upon by those in his field. And then through
cross-exam nation that the reasonabl eness of the
reliance and the use of those materials can be
probed. And that's a matter to be taken into
account in weight of testinony, as with any
Cross-exam nati on.

But the references of materials on which
he has relied in his testinony are adm ssible. Wat
they are adm ssible for in the context of expert
testinmony is to explain the expert's opinion. And
that was one of the major issues that the Supremne
Court decided in People versus Anderson was that it
isn't appropriate to say that an expert may rely and
base his opinion on other materials and then not
refer to them bring themin, show what they are in
order to explain his testinony.

And the Court specifically says you may
do that. You may reveal the contents of the
mat eri al s upon whi ch he reasonably relies in order

to explain the basis of his opinion
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Now, in addition to the admissibility of
all those materials as bases for expert's opinion
under the rule 703 and 705 that the Suprene Court
has adopted for Illinois and broadened for Illinois,
most of the exhibits to the testinony are al so
i ndependently adm ssible. That is, many of them
Exhibits 1, 2, 3, 4, 5, 6, 7, 10, and 12 are al
prior inconsistent statements froma person who wil |
be present in this proceeding, will be testifying,
wi Il be cross-exam ned.

Prior inconsistent statenents, many of
them made under oath, are exceptions to the hearsay
rule. But if even if they weren't, as bases for an
expert opinion and offered for the fact that those
things were said, they are all adm ssible.

O her exhibits are adm ssible and are
exceptions to the hearsay rul e because they're
public records. Exhibit 13 is a decision of the
NRC. Exhibit 11 is a public transcript of a neeting
i nvol vi ng Mai ne Yankee deconmi ssi oni ng i ssues.

No. 8 is a public record of a proceeding

inthe United States court of appeals, in which the
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United States stated its position with respect to
the obligation of the DCE to pick up spent storage
fuel. And No. 9 is an anendnent. Sone of the
intervenors' testimony referred to a proposed
settl ement between the DOE and PECO of
deconmi ssi oni ng spent fuel storage obligations of
t he DCE.

What M. Speck has done in response is to
put the actual docunent, which is a public docunent,
before the Comm ssion as part of the basis on which
he relies in explaining that the testinmony that he's
responding to is mscharacterizing that settl enment
and its effect.

So, to sumarize, M. Speck is a
qualified expert. The fact that he's an attorney
does not disqualify himas an expert. There is no
attorney as a witness issue in this case because
M. Speck is not representing Commonweal th Edi son in
this proceeding. And the nmaterials that are
mentioned in the testinony are all adm ssible as
bases for an expert's opinion under Illinois |aw and

under the federal rules adopted by the Suprene Court
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for Illinois.

Ms. DOSS:  Your Honor, if | may, M. Rogers wants
to categorize M. Speck not being an attorney in
this case and that the rel evance of 99-0115 is not
present. That is sinply not true.

It is true that the Court does have
di scretion as far as allowing M. Speck to be a
witness in this proceeding. It is true that you
have ruled prior that 99-0115 is not the sane case.

However, | don't think the Hearing
Exam ners or anyone in this particul ar proceedi ng
can say that 99-0115 is not pertinent to this
proceeding. |In fact, the Hearing Exam ners even
permtted, allowed adm nistrative notice of that
docket. The discovery materials and the evi dence
that was introduced in that docket is now rel evant
and also admtted in this particul ar case.

Secondly, ConEd itself uses the sane cost
studies in 99-0115 in this docket. Those cost
studies were represented by M. Speck as an attorney
and they are in this particular docket and it is

part of ConEd's petition
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So, again, the idea that there is no
advocate witness concern is not -- is sinply not
true and shoul d be cautioned because of the fact
that his testinmony is to the borderline of being an
attorney and also he is a w tness, and because of
that his testinmony is suspicious. It is subject to
abuse.

And he has a direct link to the 99-0115,
whi ch he admts as the attorney. And now he turns
around as a witness and submits testinony.

Al 'so on the issue of whether or not
M. Speck's testinony is necessary, | believe
M. Hanzlik nentioned earlier many of the questions
that are being asked in this proceedi ng can be
referenced to M. Burdell. That is another issue
which | believe the Hearing Exam ners shoul d | ook
into as well.

| believe M. Speck's testinony and
M. Burdell's testinmony overlaps in nany instances.
So if M. Speck's testinony is stricken, Conkd will
still be able to present its case in a manner which

woul d achi eve what it wants for its petition.
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Lastly, the Illinois Supreme Court, the
federal courts have al so warned everyone that an
advocate witness is sonething that is not to be
accepted easily; that it should be | ooked into; that
it's not sonething to be sinply overl ooked because
of the fact that it is suspicious, that it is isn't
good practice

I think the Commi ssion should | ook at
that in making a decision in this proceeding as to
whet her they want to have a precedent where you can
have an attorney in one case, and just because it
was decided well, no, it's not exactly the sane case
but it's because they're different docket nunbers,
then that's okay. It shouldn't be that sinple.

W all know that the 99 case is at issue.
W all know that it has been taken adm nistrative
notice of. The fact that ConEd wants to have the
Heari ng Exami ners, the w tnesses including M. Speck
to close their eyes to that is sinply just, |
bel i eve, turning your nose at the law, turning your
nose at the practice, and not advocating and

presenting a case in a way that could be done
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wi t hout such practices.
MR, REDDICK: Three very brief renarks.

One, the legal opinions in M. Speck's
direct testinony responded to nothing the
i ntervenors had said.

Second, there are limts to reasonable
reliance by experts, and the Bench does have the
authority to enforce those limts for fairness.
Extracting testinmony or prior statements from 10 or
15 years ago in a field that changes as rapidly as
sone of the witnesses in this case have indicated
goes beyond, in ny opinion, and certainly stretches
though Iimts.

Finally, prior inconsistent statenents
are generally offered to i npeach. And if the
Wi t nesses who are quoted by M. Speck were
confronted with their prior statements, that woul d
be unobjectionable. W would not object. But here
because those statenents were quoted and
incorporated in the rebuttal testinony of
M. Speck, depending on the course of

exam nation -- and | certainly don't expect
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Conmonweal th Edi son to give the witnesses an
opportunity to explain away M. Speck's
testinmony -- it's entirely conceivable there would
be no opportunity for those wtnesses ever to
explain to the Comm ssion their true neaning or
intent with respect to those statenents.

MR WARREN: | just have a couple, your Honor.

I never indicated that because he's a
| awyer that does not qualify himfor his
qualifications as an witness in this case. But
let's just look at sonme of the things that was
mentioned as part of his qualifications.

Counsel nentioned that he had published a
nunber of papers, and he's listed several of them
here in his testinmony. One is Legal Considerations
for Product Managers; the Legal Standards for
Prudent and Efficient Product Managenent; the
Omer's Legal and Practical Responsibility for
Strategi c Product Managenent.

There's no question that as a | awer he
has expertise as a lawer. Wuat |I'mobjecting to is

his expertise as -- technical expertise that he had.
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No question about it that any | awer
that's been connected to any case over any period of
time is going to pick up something. But that does
not in and of itself qualify himto be the expert --
the technical expert in that.

Also to follow up on something Ms. Doss
brought up, t he docunents that were generated out of
the 99 Rider 31 case, the cost studies and what have
you, those are docunents that no doubt as attorney
for that docket he hel ped prepare.

So you have what here is the situation
where as a witness he's commenting on testinony that
he hel ped prepare as an attorney. So rather than
having to conment |ike the rest of us would have to
do, we commented in the briefing schedules, he gets
to comment or he, Conkd, gets to comment as a
wi tness and also during the briefing period. That's
two bites at the apple. That's inherently unfair to
the other parties in this case, your Honor

JUDGE HI LLI ARD: Anybody el se?
MR ROGERS: If | could just reply briefly.

First, off the question again on the

185



Lovel ess case about reasonable reliance in an
expert's -- that's a matter that goes to weight.
That's a matter that can be explored on
cross-examnation. That's appropriate proper place
for that issue to be raised.

Wth respect to expertise, | think that
to be fair, a review of the qualifications of this
witness in conparison with those of the other
wi tnesses who are offered on behalf of intervenors,
many of whom have no know edge at all, no persona
experience with decomm ssi oning ever, M. Speck is
vastly nore qualified.

And to selectively go through
publications -- | nean, one of these that was not
mentioned, the publication is called Economnic
Regul ators' Increasing Role in Eval uating Shutdown
and Deconmmi ssi oni ng Costs of Conmercial Nucl ear
Power Plants. That was a presentation given in
Cct ober 1998 before a maj or deconmmi ssi oni ng
conference, the annual conference that is sponsored
by the premiere firmthat prepares cost estinates

for deconmmi ssioning. There's just no question that
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M. Speck is qualified.

Now, when we cone to the issue of |awer
as witness, there is no prohibition against the
| awyer serving as witness. The prohibition is
agai nst the |lawyer serving as an attorney in the
very matter and a wit ness at the same tine.

The only thing that that rule ever |eads
to, if it leads to anything, is that if the person
should be a witness in the case or a client proposes
that he be a witness, he nay be faced with the
choi ce of either w thdrawi ng as counsel or having
the issue presented squarely; can he continue as
counsel and an witness in the sane case. And t he
Illinois courts have said -- this is a quote,
Disqualification is a drastic which courts should
grant only when the nmovant can show that the
|l awyer's testinony is likely to prejudice the
testifying lawer's own clients. That's Wle versus
Frei burg and Thomas, 577 NE 2d at 1354.

M. Speck is not an attorney representing
Conmonweal th Edi son in this proceeding. Reference

has been nade to the Docket 99-0115.
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And while it's not necessary, | think
just to make the anal ysis somewhat easier, what |
woul d propose is that we have M. Speck formally
wi t hdraw as counsel in Docket 99-0115 so that
there's no question about an effort to continue as
counsel, even though it's a different case. But
what ever argunents are being made about the fact
that adm nistrative notice has been taken of part of
that record that's sonehow naki ng hi m counsel in
this case, which is does not, that under the case,
the choice you're faced with is withdrawal if you
were in the same case. M. Speck is prepared to
wi t hdraw as counsel, so the issue just disappears.
That is a conplete cure to an issue, even though we
don't think that issue is presented.

JUDGE CASEY: It is the Examiners' r uling that
with respect to the notion to disqualify the
witness, that the notion to disqualify is rejected.

However, if there -- M. Robertson, this
comes if for you -- there are specific testinony
which calls for legal conclusion, those are the

things that we want to know about now. And if you
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have specific references to that type of testinony,
we will address that now

JUDGE HI LLIARD: If there's testinmony which is
based upon prior statenments by the wi tnesses,
peopl e, anybody who wants to nake an objection to
those -- to statenents based upon those prior
statenments should do so now.

JUDGE CASEY: Wiat we're getting at is if it's
somet hing that you thought is nore properly
i npeachnment, then that's al so sonething that we need
to address now.

MR, ROBERTSON: 1'Il identify mne, and if you
want to wait and take argument on all of them or do
themat a tine, 1'll foll ow whatever procedure you
want to foll ow

Page 2 of the direct, lines 7 through 11
beginning with the words "the" on line 7 and ending
with the citation, the last citation on Page 11
it's clearly legal conclusion. It takes provisions
in the Act that do not specifically, in my opinion
anyway, address exactly the issue the witness is

addressing here and turns theminto an
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interpretation of lawto justify a |legal point here.

In addition, the reference, there is no
section 8-201.5, so it's not a good | egal opinion
either in the Act. So | can identify -- there are
two other locations, if I you wish nme to do them al
at once.

JUDGE HI LLI ARD: Go ahead.

MR, ROBERTSON: Page 9, line 21 to the bottom of
the page; top of Page 10 through line 5. Again,
this is an interpretation of |law that this w tness
made that mght be appropriate in the context of a
brief. It is not proper testimony. It's a |lega
concl usi on.

Page 21, lines 7 through 20, again the
witness is discussing an interpretation of Illinois
|l aw and policy under Illinois law. And, again, it
is nothing nore or |less than purely a concl usion and
may be appropriate for a brief but it is certainly
not appropriate testinony.

That's all | have. | don't know if you
want to wait for the others.

JUDGE CASEY: Instead of hop, skip, and junping
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all over the place, | think we'll take these. The
first was Page 2, is that correct, line 7 through
line 11 beginning with, The Illinois Public Uility
Act establishes.

M. Rogers.

MR ROGERS: This is one sentence. It is a
quotation fromsections of the Act. M. Robertson
is correct that it is 59-201.5. we can make that
correction.

But the testinmony of the witnesses on a
proceedi ng that has to do with the decomm ssi oni ng
obligations and responsibilities and allocation that
prohibits witnesses frommaking a reference even i n
one sentence to the governing |legal standard with a
quotation I think is clearly a m sapplication of any
rul e against offering | egal opinions.

All this is doing is stating what the
Public UWility Act requires, and that's certainly --
in order to put into context the testinmony it's
certainly permssible.

MR, ROBERTSON: This is the problem 1 think the

argunent denonstrates it. Section 8-508.1 rel ates
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to nucl ear decomnmi ssioning trusts. It tal ks about
the adm nistration of the trust, the terns and
conditions of the trust, what's to be done with the
money in the trust. But it does not in and of
itself inpose any direct obligati on on customers to
pay anything to Commonweal th Edi son for anything
including but not limted to nucl ear deconm ssioni ng
costs.

This is this gentleman's interpretati on
Now he's entitled to nake that interpretation, but
he's not entitled to do in the context of testinony.
He's entitled to do it in briefs and Cormonweal th
Edison is entitl ed to do it.

I think it msstates -- nmy opinionis it
is not only legal conclusion, it clearly m sstates
the | aw because he's tal king about a provision in
the Act that doesn't even relate to recovery from
cust oners.

JUDGE CASEY: The quoted material within that
sent ence cones from where?
MR ROGERS: The Illinois Public Uility Act.

JUDGE CASEY: | understand that. Does it cone
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from 220 I LCS 5-8-508. 1A sub 2; does it cone from
59-201.5?

MR, ROGERS: Both places. One is fromone; one
is fromthe other.

JUDGE CASEY: So we're conbining the two
statutes?

MR ROGERS: There are references to both
statutes, both sections of the Public Uility Act.

MR ROBERTSON: | think the quoted | anguage, all
reasonabl e costs and expenses, actually cones from
-- 1 got it on ny conputer. | don't want to say
where it conmes fromexactly. | had a recollection
| should have witten it down, but | didn't.

But it does conbine the two provisions
and makes an interpretation of the two provisions,
one which doesn't even relate to recovery of costs.

MR WARREN:  Your Honor, if | mght, the words
"all reasonabl e costs and ex penses" come out of the
part one of that section under definitions. It's
out of the definitions of, quote, deconm ssioning
costs. It does not -- there are no words in front

of the quote that says ratepayers are response for

193



it. It is sinply part of the definition of costs.

JUDGE CASEY: The pr obl emthe Examiners have is
that we do have a couple different sections of the
statute conbi ned together to cone up with one
phrase, one, if you will, opinion, one point. As
such, we believe that, in fact, that is
obj ectionabl e, and we would strike that.

JUDGE HI LLI ARD: For the record, that's Page 2 of
the direct fromline 7 beginning with the word "the"
and ending on line 11 the sane page after the .5.

MR ROGERS: Should | address the Page 9 point?

JUDGE CASEY: |'mnot sure which one was next.

MR, ROBERTSON: It was Page 9 begi nning at |ine
21 to the bottom of the page and top of Page 10
through the end of line 6

MR, ROGERS: This, again, is a question and
answer that puts into context referring t o an
obligation of the Departnment of Energy to take care
of spent nuclear fuel that has been di scussed by
many of the w tnesses.

The first sentence is nerely a refere nce

to the obligations described in the Nucl ear Waste
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Policy Act and contract.

Then beginning with line 26, there is a
preface which states, In violation of the statute
and in breach of this contract, which is the
position of nuclear utilities in this country.

It goes on and says a factual statenent,
DCE has not yet begun to accept spent nucl ear fue
and publicly represents that it will not be renoving
such fuel until at l|east 2010. That's a statement
of fact. This witness knows it. It is true, and
it's relevant.

It goes on and says, In fact, DOE may not
conpl ete a permanent repository for spent fuel by
2010, and thus it may not commence perfornmance unti
substantially later. That, again, is a factua
statement. It is not a legal conclusion. Nothing
at all objectionable about t hat statenent.

It goes on and says, Until DOE perforns
fully and renoves all spent nuclear fuel, nuclear
power plant owners are expected to remain
responsible for on-site storage and attendant costs.

Agai n, a factual statenent.
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So | think that except for the first
reference to the Act which, again, is benign. It's
an effort to put into context sonething that has
been rai sed by the other witnesses on what statute
we're tal king about, this is primari |y a factual
st at enent .

JUDGE HI LLI ARD: Has there been a determnation
by any court that there's been a violation of the
statute in the contract?

MR, ROGERS: Yes, the court of appeals has made
that determination.

JUDGE CASEY: M. Robertson, your second
objection will be overrul ed.

MR, ROGERS: The third was on Page 21, line 7
t hrough 20.

This is a reference to provisions, again,
of the Illinois Public Wility Act by section and by
quotation, all of which support the statenments that
are preceded. And it is introduced with the
statement that Illinois law reflects these policy
consi derations. And goes on to quote the statute.

It is an indicati on of the sections of
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the Act that are supportive of the wtness
testinmony and the policies that he's encountered in
ot her jurisdictions, Connecticut and Maine as well.

Agai n, | see nothing objectionabl e about
the witness bringing these matters to the
Conmission's attention. | think it' s hel pful

Qoviously, it is not a legal opinion that
bi nds the Commi ssion. The Conmission will decide
the lawon its own. But it is helpful to know that
the factual testinony the witness is given is
supported and that the policies are reflected in
Illinois law in these provisions that are quoted

VR ROBERTSON: The section of the Act that the

witness refers to, 8-508.1 ClIl, Roman nuneral [I11
really deals with the right of custonmers' refunds in
the event the utility transfers its nuclear units.
It doesn't grant any authority for a utility to
transfer nuclear unit.

What this legislation contenplates is a
matter of pure | egal speculation. Comonwealth
Edison is entitled to make that argunent in a brief.

It is pure legal conclusion. It is inappropriate.
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Also, in all due respect, the same thing
applies to the reference to Section 16-114. It's
our position that that |anguage relates to the type
of utility is entitled to make a tariff filing. It
is a description. It i s not sonething that enables
a utility to take action in relation to
deconmi ssi oni ng costs.

JUDGE CASEY: Are you referring to that reference
on line 20 that said --

MR, ROBERTSON: That's correct. And, again,
Edison is certainly entitled to make these argunents
in the context of a brief, but it's not proper
testi nony.

JUDGE CASEY: Wth respect to this particul ar
round, the Exam ners find objectionable the sentence
that begins on line 11 where it says "it recognizes
that" and ends on line 13 with the word "entity;"
additionally, the sentence begi nning on page --
excuse ne, on line 17 beginning with the word "thus"
and ending with the citation on line 20.

Before we go any further, with respect to

the sentence beginning on line 7 and that citation
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is there any question that that quoted | anguage is
not within that specific statute?

MR ROBERTSON: 1'Il read it to you

In the event a public utility sells or

ot herwi se di sposes of its direct ownership interest
or any part thereof in a nuclear power plant with
respect to which a nucl ear deconm ssi oni ng fund has
been established, the assets of the fund shall be
distributed to the public utility to the extent of
the reductions inits liability for future
deconmi ssioning after taking into account the
liabilities of the public utility for future
deconmi ssi oni ng of such nucl ear power plant and the
liabilities that have been assunmed by anot her
entity.

JUDGE CASEY: M. Robertson, it's contained
within there. That |anguage will survi ve the
testi nony.

However, for future reference, if on line

10 where the sentence ends with the word
"established,” there shouldn't be a period there

because the quote goes on. And that in itself makes
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it appear as though that is where it stops. That's
not where it stops.

MR, ROBERTSON: If | can beg your indul gence for
one thing, there's a part of this that | think is
key which nmakes it a legal conclusion, and that is
subparagraph 3, parens little 3, which is referenced
here whi ch precedes the | anguage that | just read to
you.

Littl e Roman nuneral I11 says, The
follow ng restrictions shall apply with regard to
the adm ni stration of each deconm ssioning trust.

The statenent here inplies that the
| egi sl ature was authorizing or intending to
aut hori ze or suggesti ng that it would authorize
transfer of nuclear units.

Clearly when you read the entire section
it relates to the administration of a nuclear
deconmi ssi oni ng trust. It doesn't stand for the
proposition that's announced here.

One can nmake an interpretation of it as
one wi shes in the context of a brief, but clearly

gi ven the cont ext in which the | anguage appears, the
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pur pose of the subsection, which is to identify the
el ements, restrictions that appl y to the

admi nistration of the trust, it doesn't stand for
the proposition that the utility has the right to
transfer the nuclear units.

JUDGE CASEY: Thanks, but we're going to stay
with what we got.

MR, ROBERTSON: Ckay. Thank you. That's all |
have.

JUDGE CASEY: Next?

M5. DOSS: Cook County had the sane objections
raised by M. Robertson, and I won't rehash those
since the ruling has been made.

But in addition for the direct testinony,
Page 18 starting with line 11, "the depar tnent" and
ending with line 15, we also ask that that be
stricken since that that information is given on the
basis of M. Speck as an attorney.

MR, ROGERS: That is not a legal opinion. That
is areference to a factual matter. That is a
matter of public record, and that is supported by an

exhibit, RLS 8, to M. Speck's rebuttal testinony.
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JUDGE CASEY: The objection to that testinony
will be overrul ed.

M5. DOSS: For suppl enental direct, pages 5
through 6 starting with line 5 and continuing on
Page 6 through |ine 15, again, Cook County makes the
objection that this -- although we do realize these
are in response to questions that wer e asked,

M. Speck gives nore of a |legal response as opposed
to a response by a witness. The detail of citation
and the way the entire answer is structured, it's
nmore of an at torney response as opposed to a
response by a witness in this proceedi ng.

MR ROGERS: On this issue, the question of being
hel pful to the finder of fact when we've been
specifically asked to address a subject and give the
Heari ng Examiners the information, the fact that we
al so support that answer with citations that wll
enabl e the Hearing Examiners to verify that i t's
correct, | think that's hardly the type of materi al
that shoul d be stricken.

JUDGE HI LLI ARD: That's overrul ed.

M5. DOSS: For rebuttal testinmony --
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JUDGE CASEY: |I'msorry, M. Doss, which one?

M5. DOSS: Rebuttal on Page 13 beginning with
lines 25 and going to line 14, again, Cook County
makes the objection that this particul ar reference
that he negotiated Connecticut Yankee, again, he
doesn't indicate whether it was as an attorney or as
a witness and -- w th anything.

And since it's not shown on the face of
the testinony itself, M. Speck is an attorney, and
the testinony seens to indicate that he negoti ated
as an attorney. And, again, this is testinony that
woul d not have presented by a wi tness who was not an
advocate as wel|.

MR, ROGERS: Again, this direct testinony
expl ains that he acted as a policy adviser and
negoti ator and in sone proceedi ngs as counsel to
both Connecticut and to Mine.

This is a factual statement that just
enphasi zes the qualifications this witness has in
this area of resolving decomm ssioning. This is not
a legal opinion at all, and the issue of |awer as a

wi t ness, of course, has already been ruled on by the
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Heari ng Exami ners.

MS. DOSS: Again, your Honor, | would nmake the
same argunment in that also that he nay have been
privy to information that again would not be privy
to other witnesses, and it does go over the |line of
hi m bei ng a wi t ness.

MR ROGERS: There's certain no rule that because
M. Speck is an attorney who has done policy
advising in Connecticut that he can't testify in
I'l'linois.

JUDGE CASEY: The objection is overruled. But
that particul ar paragraph tal ks about whether or not
there's going to be reductions, and there's going to
be some factual information about whether or not
there was or wasn't. So the objection is overrul ed.

MS. DOSS: Page 46, lines 20 through 22, again,
M. Speck makes representation in his testinony that
ratepayers have a legal obligation. Again, that's a
| egal conclusion. That is yet to be determ ned and
ask that lines -- Cook County that asks lines 20
through 22 be stricken.

MR, ROGERS: Again, the first part of that
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sentence is a passing reference to an obligation
that is contained in the Public Uilities Act.

The second half, again, is in the area
that all of the w tnesses have expressed views on
the policy considerations that the Conm ssion shoul d
take into account, and there's nothing objectionable
about that. It is what all the wi tnesses are saying
is what should the Conmission's role be, what
factors should they take into account.

JUDGE CASEY: One noment, please.

JUDGE HI LLI ARD: The first half of the question
-- statenment up to the word "law," the objection is
overruled as to that part of the statenent. From
that point on and until the end of the sentence, the
objection will be sustained. That's line 21 and 22
on Page 46.

M5. DOSS: And on Page 53 beginning with line 11
and ending with line 13, again M. Speck nakes a
| egal conclusion with respect to the |egal standard
and obligation for ratepayers to pay reasonable
deconmi ssi oni ng charges.

MR, ROGERS: Once again, | think we could go
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through all the other w tnesses' testimny and find
passing references to what people ought to be doing.
I think this is excessive to pick out alittle
sentence like that. 1It's not really what the point
of reference is to legal conclusions striking is
aimed at. This nakes the testinony understandabl e.

Ms. DOSS:  Your Honor, actually, could I rephrase
the passage that | would like. 1 would like lines
11 on Page 53 all the way through Iine 2 on 54 to be
stricken. | apologize. And for the same reasons;
that it is -- at the very end on line 2 he says,
ConEd' s proposal neets the proper legal test. That
is a legal conclusion

JUDGE CASEY: M. Feeley, that particul ar section
is actually addressing sonething your wi tness has
proffered. | would be interested to hear what your
position is on whether or not this is stricken
Because if they're referring to what your witness
says is a legal standard, should that al so being be
stricken?

Ms. Doss, is that what you're suggesting

as well.
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M5. DOSS: Well, actually, lines 9 through 11, he
indicates reference to M. Riley's testinony and
just sinply quotes it. That's the way | read it.

My concern is the response after that on

line 11 where it starts, Rather the | egal standard

JUDGE CASEY: Is not the quoted section what that
Wi tness believes is a proper test.

MR, FEELEY: W're not noving to strike this
section.

JUDGE CASEY: | didn't think you would be.

M5. DOSS:  Your Honor, you're right. It would
be. It starts with 9, 9 all the way through, 9 all
the way through 54, line 2.

JUDGE CASEY: Just so we're clear, though, then
since you feel this is objectionable because there's
some reference to a |l egal standard, | can assune
then you'll be objecting to M. Riley's testinony
when he refers to it.

M5. DOSS: Yes, if there's a |legal conclusion.
Your Honor, it's not a feeling. This is a |egal

conclusion, with all due respect.
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JUDGE CASEY: Your objection is overrul ed.

I"'msorry M. Townsend, | didn't nean --

MR TOMNSEND: There's also a reference to
M. Bodmer's testinony. M. Bodmer's not testifying
as to legal standard in that case. He's testifying
with regards to the policy that he believes the
Commi ssi on shoul d focus on

JUDGE CASEY: So is your point then that it's
obj ectionabl e or not objectionable.

MR TOMSEND: | believe that the concl usions
that are reached within the testinmony are
obj ectionable. The statenent, for exanple, that the
|l egal standard is -- it begins at line 11 continuing
to line 13 certainly is objectionable.

The | egal conclusion that ConEd' s
proposal meets that proper legal test, it nakes two
| egal conclusions; first, what the proper |egal test
is, and, secondly, whether or not Edison's proposa
actually neets that test. Both of those are | ega
concl usi ons.

JUDGE CASEY: At this juncture the objections are

overrul ed.
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Next ?

M. DOSS: That's it, your Honor. Thank you.

MR WARREN: | have a couple -- actually, | have
more than a couple, but most of them have been taken
up by the others, so | just have a couple left.

On Page 2 of the direct testinony, |ines
21 through 25 that |ast sentence, Wthout ConEd' s
proposal to transfer decomm ssioning liability and
the conconmitant risk to the Genco and to limting
col l ections, ratepayers would be required to pay
what ever reasonabl e costs are necessary to conpl ete
t he decommi ssioning without limt, that's clearly a
| egal conclusion and that's clearly a comment or an
interpretation on the statute, which is inproper.

MR ROGERS: This is a factual statenment about
the situation that would apply. It is certainly not
offered as a statenent of |aw, and, of course, the
Wi t ness cannot say what the lawis or will be.
That's for the Conmission to decide. But as a
factual statenent of explaining the consequences of
approving or not approving ConEd's proposal, that's

certainly appropriate for this witness to state.
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JUDGE CASEY: The objection is overruled in that
the opinion, if it is legal opinion, doesn't offer
anyt hing that the Hearing Exam ners may or may not
al ready know.

MR, WARREN: Exactly, your Honor. That's been
the whol e point of this whole exercise is that what
he's offering does not do anything to further the
know edge of the Hearing Examiners or the
Conmi ssion, and that is what is inproper about the
offering of his testinony in general.

JUDGE CASEY: | understand your point.

MR WARREN: One ot her one on Page 13 at lines 3
through, | guess, 6, Under the normal Rider 31
process, it is possible that decomm ssioning costs
for Byron and Braidwood will increase to reflect
secondary site contam nation, and ratepayers will be
responsi bl e for those costs. That, again, is
clearly an interpretation of the R der 31 process
which is a |l egal opinion and | egal concl usion.

JUDGE CASEY: Do you want a noment to review it?

MR ROGERS: No, I'mfamliar with the testinony.

The first part of this is a factual statement that
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is based in part on decomm ssioning cost estimates
prepared by M. LaGuardia and on statenents in

M. LaCGuardia's testinony that there is this
secondary site contamni nation issue.

In this proceeding we're proposing to put
all these risks behind ratepayers for one linmted
anount of noney. That's what the witness is
indicating. But that's a factual statement about
one of the risks, and there's plenty of factua
support for it that ratepayers are facing if this
proposal is now accepted

JUDGE HI LLI ARD: (bjection is overrul ed.

MR WARREN: That will be all, your Honor

JUDGE CASEY: Thank you

MR REDDI CK: The portions of the direct
testinmony that | was going to address have been
al ready addressed by the others, so I'll skip those.
Al of ny remarks relate to the rebuttal testinony
of M. Speck.

JUDGE CASEY: Not surrebuttal ?

MR, REDDICK:  Not surrebuttal. | try not to nake

the sane mi stake nore than once. I'Il come up with
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a new one.

There are ten itenms, and |'ve done ny
best to select those things that met the criteria
defined in the Bench's ruling. So |I don't know if
we have to argue each one individually, but 1'll go
slowy in case we do.

Begi nning on Page 13, lines 2 through 19,
here we have an extended quote fromM. Biewald in a
1987 case invol ving the Pal os Verdes nucl ear power
station in California.

MR, ROGERS: This is the subject that was
addressed generally in the opening remarks about the
permssibility in an expert's testinony of relying
on other materials which are adm ssible as part of
the testinony under Illinois law in People versus
Ander son when they help to explain the witness'
testi nony.

The witness is respondi ng
to -- and this is rebuttal testinmony -- to testinony
offered by M. Biewald in which he takes one
position in this proceeding. It is relevant to this

witness, and it can be explored on cross -exam nation
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of this witness in evaluating the opinions that are
offered by a testifying expert such as M. Biewald
to know that he has said the opposite in other
proceedi ngs no matter when that was.

And if on cross-exam nati on counse
wi shes to bring out that facts have changed and
somehow reconcile the 180-degree difference in his
testinmony here and his testinony in many ot her
proceedi ngs, they can do that on cross -exani nation.

But this withness is entitled to rely on
these docunents and to excerpt themin his testinony
and provide the backup exhibits so that the Hearing
Exam ners can see themin context and make their own
concl usions as part of his testinony.

And, again, | refer to a quote from
Peopl e versus Anderson. There is no hearsay problem
here. Wsat the Court says is -- this was a case of
relying on reports in another proceeding. Here we
are relying on sworn testinony, so it's a much
hi gher standard of authenticity and trustworthi ness
of the statenents that are nade

The Court says, Although the contents of
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the reports relied upon by Dr. Katz would clearly be
in admissible if offered for their truth, the
def ense seeks to allow the expert to disclose the
underlying facts and conclusions not for their truth
but for the Ilimted purpose of explaining the bases
for the expert witness opinion. For this limted
purpose, the statenments do not constitute hearsay
and therefore be
al l owed -- can be all owed.
So there's no question as bases for an

expert opinion they can be allowed; as prior
i nconsi stent sworn statements, they can be all owed.

MR REDDICK: May | very briefly?

JUDGE CASEY: You may speak if you want.

JUDGE HI LLI ARD:  You al ready won.

MR REDDICK:  Then I'll shut up.

JUDGE CASEY: Lines 2 through 18 are out fromthe
word "indeed" through the word "testinony".

MR, FEELEY: \What were the |ines again?

JUDGE HI LLI ARD: Page 13 line 2 beginning within
"indeed" through 18 ending with "testi nony."

MR REDDI CK: The next instance that | refer to
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is on Page 16 beginning at line 8 and continuing to
the next page through Iine 3.
Here we have discussion of M. Biewald's

1986 remarks regardi ng the Apple Canyon Plant. And,
again, this is very simlar to the other instances
of site where I would nake the argunment M. Rogers
didn"t, which is if he wants to confront M. Biewald
with these prior statenents, he may certainly do so
during cross-exam nation.

JUDGE HI LLI ARD: So your argunent is the sane?

MR REDDI CK: Yes, it is.

JUDGE HI LLI ARD: Is your argument the sane?

MR ROGERS: Yes, it is.

JUDGE CASEY: | just want to be clear. Page 16
answer beginning on |i ne 8?

MR REDDICK: Line 10 -- I'msorry, line 8, As
M. Biewald recognized --

JUDGE CASEY: So he can still answer no?

MR REDDICK: He can still answer no.

JUDGE CASEY: Through which line, I'msorry.

MR, REDDICK: The followi ng page, line 3.

JUDGE CASEY: That objection will be sustained
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beginning on line 8 with the word "as" goi ng through

Page 17 line 3, the word "costs." The answer "no
will remain.

MR REDDICK: Beginning on line 8, | suppose we
could |l eave the question and the yes. But follow ng
that, there is a conpendi um of quotations from past
testinmony by M. Biewald, so | would suggest that we
begin a deletion at line 12, and that carries
through to line 28.

The quotation on the follow ng page is
from Docket 99-0115 and shoul d renain

JUDGE CASEY: On t his one, the answer is that he
goes along with M. Rogers' argunent where a w tness
or an expert can rely on another statement. That's
certainly different fromwhat we saw in the ones
that we've previously stricken. Here we're agreeing
with it and --

MR REDDICK: Well, | continue to make a
di stinction between reliance and argunment. Sinply
quoti ng a statenment that's consistent with his own

opinion is not necessarily he relied on that in

form ng his opinion, his expert opinion that he's
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presenting in the testinony. That's quite a bit
different fromquoting sonething that agrees wth
you as part of your argunent.

(Whereupon, there was a change

of reporters.)

(Whereupon Gty Cross
Exhibit No. 2 was
mar ked for identification

as of this date.)

(Wher eupon the follow ng

proceedi ngs were had in canera)
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(Wher eupon, end of in

canera proceedi ngs.)
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JUDGE CASEY: Pl ease proceed.
CRCSS - EXAM NATI ON
BY
MS. DOSS:
Q M. Speck, are you w thdraw ng as the
attorney of record in Docket No. 99-0115?
A | amwlling to do that.
Q So you will be doing that before this
proceedi ng ends?
A I will do that before this proceedi ng ends.
JUDGE HI LLI ARD: W tal ked about this. W don't
have any authority to rule on or to conpel himto
wi thdraw from t hat.

If he chooses to do so he doesn't do so
in the context of this proceeding. You have to
submit that to the clerk in the other proceeding.

THE WTNESS: If it will facilitate ny testi nony,
I"mglad to do that.

M. DOSS: | was asking a question in regards to
the way in which the testinony shoul d be taken.

JUDGE HI LLI ARD: Ckay.

BY Ms. DOSS:
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Q Now, M. Speck, could you tell us your
prof essi onal experience with respect to | ow-1Ievel
wast e di sposal ?

A Both with regard to the Connecticut Yankee
and the M ne Yankee deconmi ssioning, | exam ned the
| ow-1 evel radioactive waste disposal costs in both
of those estimates in great detail, and there were a
nunber of w tnesses, particularly at Connecti cut
Yankee that testified about the availability of
| ow 1l evel waste disposal, the cost of |ow-Ievel
wast e di sposal and how those costs increased over
time. And | becane very fanmliar with it as a
result of that.

Furthernore, nore recently, at the
begi nning of this year, | represented the State of
Connecticut in negotiations with the State of South
Carolina for -- to join the -- for South Carolina to
join the Northeast Low-I|evel Radioactive Waste
Conpact with New Jersey, and so | participated in
dozens -- at |east dozens of nmeetings with the
people in Barnwell, South Carolina, who have

operated the Barnwell facility, the people at Chem
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Nucl ear, with people in South Carolina who have been
responsi ble for the | ow-1evel waste di sposa
facility there.

I spent a very long day in Col unbia,
South Carolina, negotiating the rates that woul d be
appl i ed under the new conpact and looking -- as a
part of that we | ooked historically at how t hose
costs had increased over tine.

And that compact -- | should say as well,
we prepared a proposal rule, rul emaking process for
the conpact comm ssion

W took testinony fromwtnesses on the
availability and the desirability of South Carolina
comng into the conpact, including the inmpact it
woul d have on ot her states.

And then they -- | worked al so closely
with the |l egislative council and the governor's
office in South Carolina to develop the |egislation
on the | ow-1evel waste conmpact in South Carolina.

And that |egislation was passed and
signed by the governor in June, and then the conpa ct

added South Carolina as a nenber as of July 1st.
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So | participated very intensively on
that in the first six nonths of this year

Q WAs that as an attorney or as a policy
advi sor ?

A Vll, |I clearly aman attorney, but it was
working with the governor's off ice in New Jersey
Connecticut and South Carolina.

Q As an attorney?

A As an advi sor nore than an attorney, really,
because I -- it was not so much the | egal aspects
but it was negotiating with the people in South
Carolina, trying to build a consensus of all of the
peopl e who were invol ved, including environnmenta
groups, the Sierra Aub was very actively invol ved,
and it was nore in the nature of working
cooperatively with all of those interests to build a
consensus, and then working with the governor's
offices in the three states to effectuate that
consensus.

Q But were you hired as an attorney?

A It's hard to say.

Q I nmean --
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A | did not appear in court in any proceeding.

Q Did you charge | egal fees?

A I charged fees based on ny hourly rate.

Q As an attorney?

A I work for a law firm so.

Q Al right. Have you witten any articles
regardi ng | ow-1evel waste?

A Specifically |l ow-Ievel waste, no.

Q Do you have any experience with |ow-Ievel
waste in Illinois?

A I have only to the extent that | revi ened
the Vance study that was prepared, and |I'm al so
generally famliar with the Central M dwest Conpact
Commi ssion and its work.

QG her than that, no, | haven't done
anything specifically in Illinois.

Q Ckay. When you refer to Vance, you're
referring to ConEd's -- that's Gene Vance, that was
someone that was enpl oyed by ConEd to do a study
regardi ng | ow-1evel waste?

A He was a witness, | believe, in the '97

Ri der 31 proceedi ng.
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Q Ckay. Now, are you familiar with M chael
Kl ebe of the Illinois Department of Nuclear Safety?

A No.

Q Are you famliar with Thomas Ortciger who's
the director of the Illinois Departnment of Nuclear
Saf ety?

A | do not know him no.

Q Do you know Paul Corpstein who's general
manager of Chem Nucl ear Systens for 111inois?

A For Illinois, no. | knowthe Chem
Nucl ear -- sone of the Chem Nucl ear people in South
Carolina.

Q Have you ever worked with the Illinois
Low- Level Radi oactive Waste Task G oup?

No.

Do you know what it is?

> O >

Not specifically, no.
Q Do you know any of the nenmbers of the
Il1linois Low-Level Radioactive Waste Task G oup?
A No.
Q Have you ever advised any clients in

Illinois with respect to | ow-I|evel waste?
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A. O her than ny participation in Docket

99-0115?
Q Yes.
A No.

M5. DOSS:  Your Honor, at this time, | ask that
the testinony on Pages 25 through 27 be stricken.

JUDGE HI LLI ARD: Wat exhibit?

M5. DOSS: Rebuttal, page -- Edison's Exhibit 12
be stricken on the basis that M. Speck is not an
expert with respect t o lowlevel waste, particularly
in lllinois and cannot testify as an expert with
respect to that issue.

JUDGE CASEY: Wiat were the pages agai n?

JUDGE HI LLI ARD: 25 and 27.

M5. DOSS: Page 25 starting with Line 5 and
extending to Page 27 ending with Line 20 which says
Iicense expire. Because of a prior ruling on Page
27 and 28 on the top of 28, that testinobny was
al ready stricken.

MR, ROGERS: The issue addressed on Pages 25
through 27 is availability and cost of |ow-Ievel

wast e di sposal .
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M. Speck has testified about very, very
significant experience with the only disposal
facility that is available in South Carolina, the
Barnwel | facility. He's got vast experience there.

That is each state does not have their --
there aren't 50 di sposal areas. The one that he
knows about is the one that anyone coul d know about.

And whet her he knows the nanes of
Illinois officials has nothing at all to do with the
vast experience he has with | ow-|evel waste costs
and availability of disposals, so there's no basis
for striking this testinony.

M5. DOSS:  Your Honor, | do have further cross,
and if at this time | can hold ny notion and
continue with nmy cross and nmake it at the end.

JUDGE HI LLI ARD: Ckay. Go ahead.

BY MS. DGSS:

Q M. Speck, with respect to Page 26 of your
rebuttal testinony, Line 17, when you say that Contd
has a 7.48 percent escalation rate for burial
charges, howis that cal cul ated?

D d you cal cul ate that figure?
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A I did.
Q How did you calculate it?
A Let ne see if | can recreate it.

I think I sinply substituted 4.11 percent
for the 4.73 percent that had been used in Docket
99-0115.

And then using the weighting factors
| eaving the | abor and the other escal ation factors
the sane, | calculated the charge -- the escalation
rate that would have to be necessary for |ow-1evel
waste burial if you were using a 4.11 percent
escal ation factor instead of 4.73.

Q Ckay. Now, did you rely on New Reg 1307 for
t hat ?

A Not at all.

Q Are you famliar with New Reg 13077?

A | amgenerally famliar with it.

Q Have you ever used New Reg 1307 for the
pur poses of determ ning the burial escalation rate?

A I have used it to calculate the NRC m ni nuns
in certain circunmstances, and so for that purpose,

yes, | have.
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Q But did you do it for this case?
A I did not do it for this case because it
wasn't necessary.

Al 1 was trying to establish here was
that instead of the 10 percent bandw dth that had
been assunmed by sonme of the witnesses, in fact, what
was assuned in ConEd' s cal cul ations was a 7.48
per cent .

It had nothing to do with New Reg 1307

Q Did you use Rider 31 in your calcul ation?

A Only to the extent that | | ooked at the
wei ghting factors for the three different types of
escal ation, types of cost.

Q So you didn't review R der 31 as far as
calculating the 7.48 percent?

A Again, it wasn't necessary.

I was sinply trying to determ ne what the
burial escalation rate would be if you used a 4.11
percent instead of a 4.73 percent overal
escal ati on.

Q Do you know where you get the burial

escal ation rate fromif it had -- if these nunbers
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weren't avail abl e?

A Vll, | believe the record in Docket 99 -0115
indicates that the burial rate escal ation had been
22.4 percent for the previous three years.

Q But you didn't do that cal cul ati on?

A | didn't do that cal culation nmyself but |
understand -- | did |ook at the record.

Q Did you question that cal cul ation?

A As | recall there was no reason to question

Q Coul d you question that calculation? In
ot her words, could you do the cal cul ati on yoursel f?

A | suppose if | had a cal culator and the raw
data | probably could, but | have not attenpted to
do it nyself, no.

Q Do you think you have the expertise to do
that type of cal cul ation?

A | can operate a cal cul ator

Q So you believe it's just operating a
cal cul ator?

A If I have all the raw data and the fornul as

that are required, | think that's that all there is
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toit.

I mght add that there are a nunber of
ot her sources for the escalation rate for |ow-Ievel
waste, not only for the last three years which was
covered in the Rider 31 proceeding i n 1999, but also
in New Reg 1307 over a period of about 14 -- 12 or
14 years, | believe, and then there are other
sources that go back as far back as 25 years
indicating that t he | ow1evel waste burial charges
have escal ated at a rate around 21 percent.

M5. DOSS:  Your Honor, | ask that that be
stricken. There was no question pending and |
didn't ask about New Reg 1307.

JUDGE HI LLI ARD:  Overrul ed.

BY MS. DGSS:

Q Are you famliar that U ah has a | ow-1evel
waste facility?

A Yes, Envirocare. |It's currently licensed to
take only class A waste.

Q Are you aware that they recently asked for a
permt to accept class B and C | ow-1|evel waste?

A Yes.
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Q And isn't it true that if they get approved
to accept low-level waste for types A through C,
then that's another facility that's avail able
besi des South Carolina for disposal?

A South Carolina will not be available after
2008. And, in fact, after 2001, it begins to bring
it down very dramatically so that effectively if
Envirocare gets its license extended to the other
cl asses of waste, they will be the only facility
that's avail abl e because the capacity in South
Carolina will be taken up with conpact comm ssion
states, New Jersey, Connecticut and South Caroli na.

Q Now, isn't it true that Uah's | ow-I| evel
waste facility for disposal i s considerably |ess
than South Carolina's, the cost?

A It depends on what type of waste you're
tal ki ng about .

Q Vll, currently, if they're only |licensed
for A isn't it considerably |l ess than South
Carolina's?

A It depends on the specific waste that's

involved. | know that right now --
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Q Ckay. Could you tell me what the current
costs are -- are the current -- what's the current
cost to di spose waste at Utah?

A I mpossible for ne to say. | don't really
know. But | do know --

Q Al right. That's the only question right
now -- your Honor, |I'mjust asking --

A I would like to explain my answer.

JUDGE HI LLI ARD: He stopped. You want to ask
anot her question, go ahead.

BY MS. DGSS:

Q So you don't know the cost to di spose
| ow-l evel waste at Utah currently? And wait, so --

JUDGE CASEY: Is that a question?

MS. DOSS:  No
BY MS. DGSS:

Q So -- but is it possible that Conkd coul d
use Utah as a proxy for |ow-I|evel waste disposal ?

A I think that would be unw se.

Q Wiy is that?

A Because | think right now Envirocare is very

aggressively marketing its space. | think that wll
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end once the Barnwell facility is no | onger
avai | abl e because right now what they're doing is
trying to conpete directly with Barnwel | .

That's why it's difficult to make a
compari son between the two because they are bidding
agai nst each other for this one-year period when
Barnwel | remains available to nost of the states.

And t he expectation, | think, generally
in the industry is that once Barnwell is no | onger
avail able, Envirocare will have, in effect, a
monopoly and will charge nonopolistic rates at that
point, simlar to what Barnwel |l had charged for many
years.

Q Ckay. But isn't it true that Uah, the Utah
facility, in determining cost for |ow-Ievel waste,
coul d be considered in the cal cul ati on?

A And | believe it is in TLGs analysis. A
great deal of the waste actually is slated to go to
Envi rocare.

Q Now, are you famliar that in Illinois there
is a decline in |low-level waste, in the vol une of

the | ow| evel waste?
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A That general ly has happened t hroughout the
industry but it does not apply to decomn ssi oni ng
pl ants.

Q So you woul d agree that when it cones tine
cl oser to deconmi ssioning, that the vol unme of
| ow- I evel waste woul d increase?

A Dramatically.

Q Are you aware that there was a study done in
Il'linois that determined that it was not
economically feasible at this particular tine to
have a facility open in Illinois because of the
decline in volunmes of |ow-I|evel waste?

A I"mnot famliar with the specific study.

Q Ckay. So are you famliar with a paper that
was presented in 1998 on March 3rd entitled nodeling
the inpact of declining waste volunes for input to
the econom ¢ and devel opnent strategi es of new
|l evel -- new | ow-1level radioactive waste di sposa
facilities for Illinois?

Are you famliar with that study?
A No. And | don't think that study woul d

change ny vi ew.
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My viewis really based on the difficulty
of siting low-1evel waste facilities in any state

Connecti cut and New Jersey, where | have
sone great fam liarity, spent 15 years actively
trying to site a |l ow-1evel waste disposal facility
and were unable to do so primarily because of
i ntense | ocal comunity opposition

And that has proved true, | know, in
Texas and in other states as well. And | doubt that
Illinois will be imune fromthose kinds of
pressures.

Q Now, woul d you agree or disagree with this
st at enent :

It is not until waste vol ume generation
rates increase due to the decomm ssioning of the
nucl ear power stations that the facility becones
econom cal ly viable, nmeaning the | ow-I|eve

radi oactive waste facility?

A | don't know that.
Q So you don't -- you're not sure if it's an
econom ¢ decision for the state of Illinois to

develop a | ow-1evel waste facility?

283



A | don't know. | certainly believe that if
they expect to have a low-level waste facility, by
the tine that the first Conkd plants require
deconmi ssioning, they will have to have started
al ready --

Q Ckay.

A -- locating it, because it's just that |ong
a process.

Q Al right. But you -- but |like you say,
you're not famliar with the Illinois radioactive --
Low- Level Radi oactive Waste Task G oup, correct?

A No, and | know that there have been simlar
task groups in Connecticut and New Jersey that
attenpted to locate sites for |ow-|evel waste
di sposal and were unsuccessf ul

Q Now, isn't it possible that the state could
finance | ow-1evel waste di sposal?

In other words, if Conkd needed to
di spose of |ow-level waste that the state could al so
provide financing for that as well instead of
actually siting a facility?

A I'" mnot sure | understand.
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Q If the I ow-1evel waste disposal, isn't it
true that -- or do you believe that the state could
al so provide sone type of financing or facilitate
the di sposal of that waste whether it's within
Il'linois or out of the state?

A It is certainly possible for a state to
subsi di ze through taxpayer funds a | ow-1evel waste
di sposal .

I"'mnot famliar with any state that has
done that.

Q Ckay. But it is possible regardl ess of
where they get the funds from that it is possible
that that coul d be done?

A Well, again, drawing on the experience in
Connecticut and New Jersey, in order to, as the
people in South Carolina put it, sweeten the deal
Connecticut and New Jersey agreed to pay $12 mllion
to South Carolina as an upfront paynent to give them
incentive to join the Northeast Conpact.

Al'l of that noney, however, was ratepayer
money. It was not taxpayer noney. And it had been

collected for the specific purpose of locating a
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facility that New Jersey and Connecticut waste
generators coul d use.

And so it was the $12 nmillion, although
it was paid by the state, was, in effect, was
actual ly noney that had been contributed by
r at epayers.

Q So, in other words, you're saying that if
II'linois financed the | ow-1evel waste, it would be
nmoney that ratepayers have already paid for purposes
of deconmi ssi oni ng?

A Not necessarily. It wouldn't be in those
two states.

Q But it coul d?

A In those two states it was noney that had
been col | ected separate and apart from
deconmi ssioning costs. Hadn't been part of the
decomm ssioning costs at all, but it had been
col l ected as an assessnent on nucl ear waste
generators within the state.

And primarily those were the utilities
owni ng the nucl ear power plants and they then

included that in their request to be rei nbursed by
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r at epayers.

Q Ckay. Do you know - -

JUDGE HI LLIARD: M ss Doss, | want to tell you,
according to our schedul e, you got about five
mnutes left.

M5. DCSS: That's fine.

BY Ms. DOCSS:
Q Do you call -- do you know or have you ever
contacted Illinois with respect to di sposal of

| ow- | evel radioactive waste?

A Do | know or have | contacted?

Q Have you contacted on behal f of ConEd or do
you know i f ConEd has ever worked with Illinois with

respect to the I ow-1evel waste disposal?

A ConEd |' msure has, but |'mnot famliar
with that.
Q Ckay.

M5. DOSS:  Your Honor, I'd just like to approach
the witness and show himthe study that was done on
behal f of the -- about the Illinois --

JUDGE HI LLI ARD: Do so.

BY Ms. DOSS:
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Q See if you're famliar with this. It's
call ed nodeling the inpact of declining waste
vol unes.

Have you ever seen that docunent?

A No.

Q Do you have any know edge of any of the
information in that docunent?

A I would have to review the entire docunent.
You want nme to do that?

Q Yes. Could you.

A This is going to take a while because it's
mul ti - page, eight, nine pages |ong.

MR ROGERS: | think we should have a nore
speci fic question than does he have any know edge o f
anything in a docunment that he's never seen.

MS. DOSS: |If you have never seen the docunent,
that's fine.

JUDGE HI LLI ARD:  You're wi thdraw ng your
question?

M5. DOSS: | want to know if he has ever seen
t hat docunent.

THE WTNESS: No.

288



JUDGE HI LLI ARD:  The answer is no.
M. DOSS: That's fine. No further questions.
JUDGE HI LLIARD: Wth regard to your notion to
strike his testinony, we have reviewed that and, |
mean, it appears fromyour questioning that
| ow-1 evel waste disposal is a national issue and
that his lack of famliarity with specifics in
Il'linois is not a sufficient bar that we should
strike his testinony, so the notion is overrul ed.
Ms. DOSS: Ckay. Thank you, your Honor.
JUDGE HI LLI ARD: According to our schedul e, you
want 10 to 15 minutes.
MR WARREN: | may not be that |ong, your Honor.
JUDGE CASEY: Pl ease proceed.
CRCSS - EXAM NATI ON
BY
MR WARREN:
Q CGood afternoon, M. Speck. M name is Larry
Warren. |I'mwth the Attorney General's Ofice.
A Good afternoon.
Q You don't have a finance degree, do you,

M. Speck?
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A No, | do not.

Q You don't have an accounting degree; is that
correct?

A No, | do not.

Q You're not a certified public accountant?

A No, |'m not.

Q You don't have an engi neering degree; is
that correct?

A | have been accused of having an engi neering
degree but | do not.

Q You do not have one

In fact, you don't have any degree in any

science related disciplines; is that correct?

A No, | do not.

Q kay. Referring to Page 33 of your rebutta
testi nony.

A Yes.

Q At Lines 10 and 11, you state that the 1999
Ri der 31 docket woul d have permitted an escal ation
rate of 4.73 percent; is that correct?

A The proposal in that docket woul d have

permtted a rate of 4.73 percent.
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Q Right. In fact, the Comm ssion has yet to
i ssue an order in that docket; is that correct?

A That' s ny under st andi ng.

Q kay. Then referring to Page 37 of your
rebuttal testinony, on Line 10, isn't it true that
you stated that the reason for defer ring the
deconmi ssioning of the Zion units was the need to
continue operating the spent fuel pool to provide
ext ended spent fuel storage --

A That was --

Q -- is that correct?
A One of the reasons, | believe.
Q That was one of the reasons?
A Yes. There were other reasons as well.
| believe they needed to use it as a
capacitor -- anyway, there were other |oad bal ancing

reasons for doing it as | recall

Q If I show you the Zion PSDAR and refer you
to Page 13 of t hat, would that refresh your nenory
as to what the other reasons were?

A | believe this addresses a different

question, though.
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It just sinply says that the
deconmi ssi oni ng schedul e that is proposed here in
the PSDAR is contingent on three key factors, and
doesn't necessarily say that these were the factors
that led to choosing the schedule that is presented.

| think it's a different issue.

Q Ckay. So your testinony is that these are
not the other reasons for having the SAFSTOR at
Zion, is that correct?

For the record would you just read what
those three bullet points are?

A Access to licensed | ow-1evel radioactive
wast e di sposal sites, renoval of spent fuel and GICC
waste fromthe site, and tinely funding of the
deconmi ssioning activities.

Certainly the first | don't believe was a
reason for choosing to defer decomm ssioni ng because
there is a licensed |low-level -- or there was at the
time the Zion decision was nmade, there was a
licensed | ow-1evel radioactive waste di sposal site
at Barnwell, so that was not a reason

| think these are reasons that relate to
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being able to conplete the schedule that is
presented in the PSDAR
Q Ckay. Thank you.

Referring you now to Page 40 of vyour
rebuttal testinony, a sentence that begins on Line 8
and ends on Line 13.

At one point in that sentence, | believe
it's at Line 13, you refer to Effron direct
testinony of $900 nillion as the underfunded anount

for deconmmi ssi oni ng?

A | see that.
Q l"msorry?
A | see that.
Q Are you sure you don't mean overfunded

i nstead of underfunded?

A No.

Q Coul d you show me in the Effron direct
testimony where it says that -- where M. Effron
states that the deconm ssioning funds woul d be
under f unded by $900 million.

By the way, your cite is wong there.

It's at Page 21 and not 22.
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MR ROGERS: M ne shows 22

THE WTNESS: | believe it's Page 22, Lines 3
through 6, where he says if 20-year |icense
extensions are ultimately authorized for each of the
ConEd operating nuclear units, then decomm ssi oned
funds avail abl e woul d exceed the reasonably expected
decommi ssi oning costs by over $900 mllion
BY MR WARREN:

Q That's the direct testinony of Effron?

A Yes. And | believe his proposal then is to
reduce the collections or the available funds by
$900 million and | believe that woul d underfund
decommi ssi oni ng by $900 nmillion

Q That's what you believe. That's okay.

A G ven the analysis that | have done in ny
testi nony.

Q Thank you.

Referring to Page 45 of your rebuttal
testinmony, Lines 8 through 12, it's the sentence
during a simlar period ConkEd deconm ssioni ng cost
estimates increased froman average of $95 mllion

per unit in 1992 and then you cite a case with
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an ' 82 docket nunber.

Do you mean 1982 there instead of 1992?

A Yes. You're absolutely right.
Q Ckay.
A Thank you.

Q The $95 nillion that you're referring to on
Line 9 there, is that -- that's in 1982 dollars
then; is that correct?

A Yes.

Q Ckay. Was that 1982 deconmi ssioni ng cost
estimate based on any site specific analysis?

A | do not believe the 95 million estinmate was
a site specific estimate.

Q You nmean the $95 mllion?

A Ri ght .

JUDGE HI LLIARD: Is this an '82 proceeding or
a ' 92 proceeding.

Q It's an 82 proceedi ng?

A 82.

MR WARREN: That's all the questions we have.

Thank you.

Ms. DOSS:  Your Honor, could I ask one question?
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I know --
JUDGE HI LLI ARD: (One questi on.
M5. DOSS: Just one question.
FURTHER CROSS - EXAM NATI ON
BY
MS. DOSS:

Q Just want to nake sure, M. Speck, Leijuana
Doss on behal f of the people of Cook County, one
questi on.

Isn't it true that ConEd uses for its
cost studies a | ow-level waste disposal cost at an
Illinois facility?

A It is a hypothetical Illinois facility that
was anal yzed by Gene Vance, yes.

Q And it was used as -- in this cost study
that's in this proceeding?

A It's a hypothetical facility that does not
exi st.

Q But it was used as the cost study for ConEd?

A Yes.

M5, DOSS: (Gkay, thank you.

MR ROGERS: Could we take a short break?

296



JUDGE CASEY: We're going to take a five-mnute
br eak.
(Wher eupon, Peopl es Cross
Exhibit No. 6 was marked
for identification.)
JUDGE CASEY: Back on the record.
JUDGE CASEY: Did you want to get a --
MR WARREN: It's the Zion PSDAR report. It's
dat ed February 14, 2000.
JUDGE CASEY: PSDAR?
MR WARREN: Right. W nove for it to be entered
into evidence.
JUDGE H LLIARD: | can't renenber, is this a

docunent that he had seen before and was able to

di scuss?
MR ROGERS: | don't believe so.
THE WTNESS: | wasn't asked.

MR, ROGERS: He was just shown one page with
three reasons and asked what he thought they were.

JUDGE CASEY: This is regarding the three factors
within that?

MR WARREN:  Yes.
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JUDGE CASEY: If | recall, your response was
not -- that those were not necessarily the three
factors that were considered for --

THE WTNESS: Not in making the decision on that
schedul e, but those were factors that would affect
the schedul e that was presented.

JUDGE CASEY: Wiat page, counsel --

MR WARREN:  13.

JUDGE CASEY: -- were we referring to, do you
recal | ?

MR WARREN:  13.

JUDGE CASEY: 13.

MR, ROGERS: It does appear that this didn't
really relate to his testinony.

JUDGE CASEY: Well, it did and it didn't. He
asked if these were the three factors.

JUDGE HI LLI ARD: He said no.

JUDGE CASEY: He said not necessarily.

JUDGE HI LLIARD: | think we're prepared to admt
Page 13 of Exhibit 6.

MR WARREN: Are you calling this Exhibit 6?

JUDGE CASEY: We're doing it --
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JUDGE HI LLI ARD: Cross Exhibit 6, we're going to
nunber them all sequentially.
So when you have a c hance, you m ght want
to nodify the exhibit and just put in Page 13
i nstead of the whol e thing.
M. Reporter, please note that.
JUDGE CASEY: Before we go further, was that --
was this a confidential docunent?
MR ROGERS: | think this is a public docunent.
MR TOMSEND: Was that a confidential docunment?
MR WARREN: | don't believe it was. There's
nothing on here that it's nmarked confidential .

There's no indication that it is.

MR, ROGERS: | agree with that.
JUDGE CASEY: kay. It will be -- Page 13 will
be admitted.

M. Townsend.
MR, TOMNSEND: Thank you.
CRCSS - EXAM NATI ON
BY
MR, TOANSEND:

Q Cood afternoon, M. Speck. Chris Townsend
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appearing on behalf of the Chicago Area Industria
and Health Care Coalition.

A Good afternoon

Q Ckay. In your opinion, did Edison's
revi sions substantially inprove its proposal ?

A In ny opinion the proposal was reasonabl e as
originally presented.

The revisions make it nore favorable for
r at epayers.

Q Substantially nore favorabl e?

A No. | think it's nore favorable. But in ny
view, the likelihood of there actually being a
surplus is very small and so it gives ratepayers
some protection, but | think it is not a substanti al
change.

Q You indicated to M. Jolly, | believe, that
Edi son will reconsider making the transfer at all if
this petition is denied. Do you recall that?

A That' s ny under st andi ng.

Q VWhat's your -- what's the basis for your
under st andi ng?

A | believe that has just been represented to
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me by counsel. | don't have any factual basis other
than that.
(Change of reporters.)
(Whereupon, there was a change
of reporters.)

MR TOMSEND: Q Did Edison ever identify a
| esser anobunt than it woul d accept.

A Not that I'm aware of.

Q | know M. Jolly explored this with you, but
I"mnot sure | understood what your actual answer
was.

Yes or no, is Edison's proposal necessary
for Genco to becone conpetitive in your opinion?

A | would say yes, but I'd like to explain
that, if I mght.

Q That's why we have redirect.

Wul d a | esser amount still allow Genco
to becone conpetitive?

A Gven the risks that are involved, |I'mnot
sure a | esser anmount woul d be adequate to make the
transacti on economcally viable.

Q It would have to be that exact anount that's
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represented in the petition; is that your testinony?

A | believe that that anmount is -- | haven't

done the econonmic analysis, so | really can't say.

But my opinion is that that anount, given
the risks that are undertaken by the Genco and the
anount of the unfunded estimated decomn ssi oni ng
costs now, anything much greater than that --
anything greater than that at all would probably tip
the bal ance, could well tip the balance. Again, I
have not done the econom c anal yses.

Q Right. For exanple, you didn't determ ne
the run return on equity that's projected for the
Genco?

A No.

Q You didn't deternmine the internal rate of
return on equity for the Genco?

A No.

Q You didn't determne the rate of
return -- strike that.

You didn't conpare the rate of return the
Genco woul d realize with Edison's proposal as

opposed to wi thout Edison's proposal ?
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A No.
Q Did you performany analysis to determ ne

mar ket based rates that Genco would be able to

charge?

A | did not think that was relevant to ny
testi nony.

Q Did you conpare the market -- strike that.

Are you famliar with Edison's power
purchase option tariff?

A No, | don't think I am Unless | knowit by
sone other nane, | don't think I am

Q Have you ever heard of Edi son's PPOM
tariff?

A No.

Q So | take it you didn't try to determ ne
what inpact this would have on any of Edison's other
tariffs; is that correct?

A That was not the purpose of ny testinony,
no.

Q Did you performany anal ysis regardi ng
rat epayer inpacts associated wi th Edi son's proposal ?

A I, of course, read the testinony that
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i ncl uded sone of the projected ratepayer inpacts,
but other than that, | didn't do anything --

You didn't perform any anal ysis?

No, | didn't think that was necessary.

Q On your direct testinony, Page 22 lines 11
and 12, you indicate that the deconm ssioning costs
are going to fall short by at least a billion
dollars; is that right?

A In nom nal dollars, yes.

Q How wi || Exel on Genco make up the shortfall?

A That was not part of ny testinony.

Q Have any t houghts?

A They woul d be specul ation on nmy part. |I'm
sure they' ve anal yzed that and have determ ned t hat
they can do that.

Q Were you hired by Edison or Exelon in this

case or Uni conf?

A I was hired by counsel .

Q On behal f of Edi son Exelon --

A ContEd.

Q If you were advising Exel on Genco, would you

tell themto he accept this deal ?
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MR, ROGERS: That's beyond the scope of his
testi nony.

JUDGE HI LLI ARD:  Overrul ed.

THE WTNESS: | would have to have a great deal
more information. As to whether this is good or bad
for Exelon Genco, | assune that made that judgnent
t hensel ves on the basis of information they have. |
think this is a good deal for ratepayers.

MR TOMSEND: Q Wuld it be a good deal for
ratepayers if Genco accepted all of the remaining
deconmi ssioning liability.

A Al of the remai ni ng deconm ssi oni ng
liability, you mean everything that's unfunded as of
today with no additional contributions?

Q Correct.

Wul d that be a good deal for ratepayers?

A | don't think it would be because | don't
t hink the transaction would go forward.

Q Assuming it did go forward, would that be a
good deal for ratepayers?

A That's a hypothetical that | really can't

subscribe to, and I just don't know how to answer it
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because --

Q You can't conceive of that in your mind; you
can't conceive of how that m ght work?

A CGoing forward with a transaction that would
be so one-sided like that | just can't conceive of
the Genco going forward on that basis. That woul d
be --

Q Let's make some of the assunptions with
regards to the return on equity, for exanple, that
you didn't determne. Let's assunme that Genco is
going to make a billion dollars a year

Again, 1'masking you fromthe
rat epayers' perspective does it nake sense, is it a
good deal if Genco accepts the deconm ssioning
liability?

A | start froma different premse. M
premse is that --

Q "' masking you to accept ny premise. That's
what - -

A VWhat is your premnise?

Q -- the purpose of the hypothetical question

was.
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A VWhat's your prem se agai n?

Q That the transaction goes forward, Genco
makes a billion dollars, and ratepayers are not
required to make ny further paynents towards nucl ear
deconmi ssioning liability.

From a ratepayer's perspective, is that a
good deal ?

A If ratepayers were only |ooking at the
anount that they pay rather than the overall picture
of what is good for decomm ssioning nucl ear power
plants, fromthat very narrow and, | think
unr easonabl e perspective, yes, it would be good for
ratepayers, if all you' re |looking at is whet her

rat epayers get paid |ess.

Q If Genco is nmaking a billion dollars a year
it still could cover the costs of decomm ssioni ng
going forward if it's making a profit of a billion

dollars a year, couldn't it?

A | don't know whether it could or not.
Depends on what deconmm ssi oni ng costs are.

Q Under any of the proposals, have you seen

deconmi ssioning costs of nore than a billion dollars
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a year?

A Depends on what escal ation factors you use.
I have seen figures that indicated that the noni nal
costs at the end of |icense extension or sone other
time period were in the 40, $50 billion range.

Q Are you a deconmi ssioning contractor?

A No. | have worked a good deal wth
deconmi ssi oni ng contractors.

Q Have you ever worked at a nucl ear power
pl ant to decomm ssion a plant ?

A As an enpl oyee, no.

Q Are you a statistician?

A No.

Q VWhen were you first asked to interpret
Illinois law with regards to deconm ssi oni ng?

A | wasn't asked to interpret Illinois |aw

Q VWhen did you first interpret Illinois |aw

with regards to decomm ssi oni ng?

A | think I just described Illinois law |
didn't nean to interpret Illinois law. |'mnot an
expert in Illinois | aw

Q That' s hel pful .
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When were you first asked to describe
Il'linois | aw?

A Vll, it was incidental to the work I was
doing to prepare ny direct testinmony. So that would
have been in May this year, sonething like that.

Q So in the context of the 99-0115 case, you
weren't asked to describe anything with regards to
I'llinois decomm ssioning | aw?

A My role in that proceeding was to conduct --
primarily to conduct cross-exam nation and to
devel op factual materials, which | did.

Q Di d Edison consult you regarding the timng
of filing a petition in this instant proceedi ng?

A No.

Q When did Edison first discuss with you its
desire to file its petition in the instant
pr oceedi ng?

A It was sonetinme in the spring. | don't know
exactly. | don't recall exactly.

Q What was the context of that, context of
t hat conversation?

A I was asked by Edison's counsel -- ConEd's
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counsel whether | would be available to discuss in
testinmony policy inplications of the proposal that
ConEd was making with regard to deconmi ssi oni ng.

Q Did you ever talk w th Edi son about filing
the petition in this proceeding before a proposed
order issued in the 99-0115 proceedi ng?

A No.

Q You did understand that that was the effect
of themfiling this petition, didn't you?

A I knew that there had not been a decision in
the 99 Rider 31 proceeding at the tinme when the
petition was filed in this proceedi ng.

Q Did you discuss with Edison the possibility
that the outcome of the 99 deconm ssioning case
woul d result in Edison's annual deconmm ssioning rate
being | ess than $121 nillion?

A No.

Q But that is one possible outcone of that
proceeding, isn't it?

A Among many out cones, yes, that is one
possi bl e out cone.

Q Have you di scussed strategy with Edison with
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regards to requesting that the Conm ssion not nove
forward in that proceeding while this instant
proceedi ng i s pendi ng?

A No.

Q In your direct testinony at Page 16, you
di scuss the ways in which the fund m ght perform

Do you see that?
Yes.

Q What is the probability of poor investnent
per f or mance?

A | did not assess the probability.

Poor as conpared with the projections
that ConEd nakes?

Q Correct.

A | did not evaluate that, and I'mnot sure it
woul d be possible to evaluate the probabilities very
realistically over the next 35 years.

Q Did you attenpt to determine the probability
of investnment performance exceeding the rates that
Edi son has assuned?

A No, for the sane reason.

Q Assume that Edison's revised proposal is
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adopt ed; assune further that there is a
technol ogi cal fix for deconm ssioning discovered in
2003 that will result in the cost of deconm ssioning
bei ng reduced by 50 percent.
Are you with ne?

A I am

Q So the cost of decomm ssioning would fal
from56 billion to 2.8 billion; is that your
under st andi ng?

A In 2000 dol | ars.

Q Al'l el se being equal under Edison's revised
proposal , what anmount of refund woul d ratepayers be

entitled to?

A | can't calculate that off the top of ny
head. | don't know.

Q In 2000 dollars we're going to fund the
deconmi ssioning fund at 5.6 billion dollars,
correct?

A Yes -- no, that's not correct. That's not
correct. W're funding at a level below 5.6 billion
dol I ars.

Q Do you know what that |evel is?
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A Ofhand | think in nomnal dollars it's a

billion dollars.

Q l"msorry?

A In nomnal dollars it's a billion dollars
| ess.

Q So it would be 4.6 billion dollars?

A I"mnot sure you can nake that cal cul ation
exactly that way. It's sonething less than 5.6
billionis all | can tell you definitively.

Q VWat is the date that the last plant will be
physi cal |l y decomm ssi oned?
A Based on ConEd's assunptions and their

esti mates now?

Q Yes.
A I"d want to | ook at the Byron and Brai dwood
analyses to be able to tell you that. | don't

really know. Sonetine in the late 2020s or early
2030s, but 1'd have to | ook at those estimates -- or
those estimates and schedul es.

Q It's beyond 20257

A Yes.

Q So the date that consuners woul d receive the
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refund that we discussed in that hypothetica

exanple of billions of dollars would be sonetine
after 2025 under Edison's revised proposal; is that
right?

A Yes.

Q I"d like to direct your attention to Page 8
of your rebuttal testinony, lines 20 to 21. There

you say the Genco benefits fromselling power in a
competitive market.
Do you see that?

A Yes.

Q How wi I | Genco benefit by selling power in a
competitive market?

A I"mnot sure | amconpletely qualified to
say. |It's been represented to me that Genco
believes that they will be able to benefit froma
competitive market by having fewer or no regul atory
restrictions.

One thing that | can think of off the top
of ny head is that you will not have the kind of
what's called regulatory | ag between the tine when a

request is nade to change rates and the actua
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i npl enentation of the rates so that the Genco woul d
be able to react better to the marketpl ace and,
therefore, would be abl e to benefit from operating
in a conpetitive market rather than a regul ated

mar ket .

Q VWen you say they' |l be able to react
better, what do you nean they' Il be able to react
better?

A More qui ckly.

Q React how?

A It would be able to change prices and rates
in away that they can react in the marketplace
i nstant aneously rather than waiting for regul atory
appr oval

Q W1l Genco obtain nore profits as a result
of this?

A VWll, as | believe M. MDonald test ified
this nmorning, they are in the business to make a
profit, and I assume they would not be doing this if
they didn't think it was going to be profitable.

Q So one of the benefits is that they'll be

able to charge nore for their output?
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A O they will be able to reduce their costs
sufficiently to be able to nmake a greater profit.

Q Ckay. Let's take the first instance.

If they increase their charges for their

out put, who will be paying those higher prices?

A During what period of tine?

Q As the Genco continues to operate. |Is there
a difference? Explain to ne who will pay the higher
prices for whatever period of tine you can think of.

A My understanding is that if there are higher
prices -- and I'mnot sure that there will be. As |
indicated, it may not be a function of higher prices
but | ower costs. But as | understand it, ConkEd' s
rates are frozen through 2004, so ratepayers woul d
not pay it.

Q Thr ough 2004. Beyond 2004 they coul d?

A | assune that they could. | really don't

Q You didn't | ook that part of the |aw?
A No.
Q Ckay. Let's take the other |anguage. There

could be a benefit to the Genco, and that is that

316



the plants are run nore efficiently.
Is that a fair characterization of the
other way that the Genco could benefit?

A Yes.

Q Did you performany analysis that suggests
that Edison is not currently operating its plants
efficiently?

A VWet her there could be inprovenents in their
efficiency if they're operated as a Genco, | don't
know. | did not do any study.

Q Are you famliar with the [ ost revenue
approach to stranded cost recovery adopted under
Il'linois | aw?

A No.

Q Are you famliar with the | ost revenue
appr oach?

A That's not my area of expertise, |'msorry.

Q Do you know if Edi son has financi al
incentives to operate efficiently now?

A I don't know whether they're explicit, but I
suspect that there are sone incentives to operate

efficiently. There are certainly safety incentives
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that woul d have the effect of operating nore
econom cally, more efficiently.

Q Whul d you agree that those who benefit from
nucl ear generation should be required to pay for
decomm ssi oni ng?

A Coul d you repeat that, please.

Q Do you agree that those who benefit from
nucl ear generation should be required to pay for
deconmi ssi oni ng?

A I think it's difficult to nake an exact
mat ch between those who benefit and those who pay
for deconmi ssi oni ng.

There have been a variety of nmodels that
have been considered and in sone cases adopted over
the years for distributing the costs of
deconmi ssioning over the life of a nuclear power
plant. And sone of them have been very front end
| oaded; others have attenmpted to spread the costs
over a |longer period of time, sonetinmes especially
if a plant gets shut down before the expected --

Q I"msorry to interrupt you.

I"mgoing to move to strike this answer.
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It was a sinple question of whether or not he agreed
with a policy statenent and we' ve heard about ot her
nmodel s that may have been adopted, that there m ght
not be exact matches. I'mjust trying to find out
whet her he agrees with the policy?

MR ROGERS: | think the answer is responsive and
the witness is entitled to explain --

JUDGE HI LLIARD: | think he was trying to answer
your question. Go ahead.

THE WTNESS: Could you read back the | ast part
of ny answer, please.

(Record read as requested.)

THE WTNESS: Frequently if the plant gets s hut
down before the expected end of the life, it create
some i nbal ances. And a perfect exanple of that is
Mai ne Yankee which cane in in 1982 -- |I'mjust
trying to give you the background for ny answer.

In 1982 Mai ne Yankee asked for
accel erat ed deconm ssioning cost collections because
they believed at that point the plant was likely to
shut down before the end of its licensed life.

The FERC said, No, you've got to use the
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entire licensed life. They did that; proceeded
until 1996, and the plant should down so that it
ended up peopl e who were not receiving power from
Mai ne Yankee ended up paying for the deconm ssioning
costs.

So it's difficult, if not inpossible,
think to match precisely the people who receive
power fromthe nuclear plant with those who pay for
t he deconmi ssi oni ng.

MR TOMSEND: Q Do you agree as a genera
policy that those who benefit from nucl ear
generation should be required to pay for
deconmi ssioning; as a general policy, is that a good
policy.

A I think it is an objective that can cannot
be achi eved and --

Q Is it a good objective?

A It is a reasonabl e objective anong other
reasonabl e objecti ves.

Q Rebuttal testinony, Page 7, lines 1 to 3

A Yes.

Q VWhat is the probability that deconm ssioning
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costs will be greater than estimated?

A I haven't run a Monte Carlo sinulation
whi ch is what you have to do. And I'mnot sure ev en
then it will be reliable because you can't really
make those probability judgnents very accurately.

Q VWhat is the probability that there will be a
sur pl us?

A Sane answer. | haven't made the analysis,
but I think it would be very difficult to do that.

Q Havi ng not done any analysis -- strike that.

Lines 5 to 6 you tal k about an anal ogy
where an owner contracts for construction on a fixed
price basis.

Do you see that?

A Yes.

Q Now, some owners would choose a tine and
materi al basis rather than a fixed cost; is that
correct? It's not your testinony that fixed
contracts are always better than tine and materia
contracts, is it?

A No.

Q Sorretimes fixed contracts are worse than
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time and material contracts?

A They're different, and you woul d choose one
over the other for different reasons.

Q Assune that the contractor knows the tine
and materials that it would cost to performthe task
but the owner does not.

Sonme contractors in that situation m ght
seek to take advantage of the owner; would you
agree?

A It depends on the cir cunstances.

Q Sone m ght ?

A They mght try, but they m ght be
unsuccessful, too.

Q The nore educated the building owner is, the
less likely it is that the contractor would be able
to take advantage of the owner, right?

A I don't know that | can say in a genera
sense that's true. | don't know.

Coul d you read your question again or ask
your question again?

Q The nore educated that the owner is about

the tine and material costs, the less likely it is
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that the contractor woul d be able to take advant age
of the owner, all else being equal?

A Not necessarily.

Q Assune that regardl ess of whether this is a
time and material contract or a fixed cost contract,
the contractor nust performefficiently; that is,
the contractor will operate the sane regardl ess of
whether it's a tinme and nmaterial contract or a fixed
contract fixed rate contract.

Wul d you agree that in that situation,
all else being equal, the owner mght be better off
entering into a contract based upon tine and
materials rather than a fixed rate contract?

A You' re asking me to make an assunption that
I think is contrary to f act that under fixed price
contracts and tinme and materials contracts
contractors act differently.

Q Let's assume that the efficiency is overseen
by a regul atory body and the regul atory body ensures
that it will be done efficiently. That's the
assunpti on.

A To the maxi mum | evel of efficiency?
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Q Sane | evel of efficiency. Efficiency is
taken out of the equation

A I don't think you can take efficiency out of
the question because that's part of the reason you'd
choose a fixed price contract over a time and
materials contract. You want to give incentives for
greater efficiency.

Q So that if there is no incentive for greater
efficiency, there's no incentive to enter into the
fixed contract, there's no reason to enter into the
fixed contract?

A Vll, it's difficult for me to inagine a
situation in which there wouldn't be greater -- at
| east potentially greater efficiency under a fixed
price contract than a time and materials contract;
although there are ways to construct a time and
materials contract where you have incentive
provi sions and ot her mechani sns that could act in
the sane way as a fixed price contract. But fixed
price contracts produce incentives, economc
i ncentives.

Q You're an attorney right?
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A Yes.

Q Can't deal with this hypothetical, though
just makes you nelt down -- I'Il withdrawit.

Let's go to Page 8, line 13. Can you
pl ease describe to me the inefficiencies inherent in
cost of service regul ation?

A That's what | was referring to earlier as
the tine lag inability to react imediately to the
mar ket .

Q Can't charge higher prices because the
regul atory body has stopped you from doi ng that?

A O lower prices to be able to conpete.

Q Focusing solely on the generation market,
under Edison's proposal, all else being equal, wll
Edi son's custoners pay nore for generation than they
are today?

A Thr ough 2004 they will not for sure

Q This thing doesn't stop in 2004, does it?

A My understanding is that in 2005 and 2006
which is the only time when they will be paying for
-- where there is a contract that may be -- where

the nuclear units may supply power to ConEd' s
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customers -- I'msorry. | lost ny train of thought.
Coul d you ask your question agai n?

Q Sure. Looking out into the future, not just
to 2004 because 2004, it's going to be the sane
whet her or not this proposal goes through or not in
terns of cost of generation to consumers, right?

A That' s ny under st andi ng.

Q | guess we're | ooking beyond 2004.

Focusing solely on the generati on mar ket
under Edi son's proposal, all else being equal, wll
Edi son's custoners pay nore for generation than they
are today?

A Than they are today, | have no idea.

Q Than they are expected to today?

A | have no idea. It will depend on what the
market is at the tine.

Q But ratepayers will accept the risk under
Edi son's proposal that the market price wll
i ncrease?

A I think whether ContEd makes a proposal or
not, they're going to have that risk.

Q Are you famliar with Edison's f uel
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adj ust ment cl ause?

A No, I'mnot. | really can't say, but
it -- 1 can't say.

Q So | ooking at the bigger picture, you don't
know wi t h combi ni ng generati on and decommi ssi oni ng
costs whether this is going to be a good deal for
consuners or a bad deal, do you?

A | think it's going to be a good deal for
consuners.

Q On the deconm ssioning side. But you don't
know anyt hi ng about what the inpact is going to be
on the generation side, do you?

A I think being able to get to shed the risks
that are involved in deconm ssioning is a benefit
for ratepayers regardl ess of what the market price
of electricity is.

Q Let ne understand that statenent.

Sheddi ng that risk has a certain dollar
val ue that can be assigned to it, doesn't it?

A | don't think it can be -- | don't think you
could give a definitive dollar value to that today.

Q You can get a ball park dollar value for
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that benefit to consuners, can't you?

A You woul d have to nmake assunptions about
what the probabilities of the risks are, and that
is, I think -- when you're | ooking at 35 years, it's
very difficult to do that.

Q Edi son, through a nunmber of pieces of
testinmony including in its original petition and
including in your testinony, clains that there's a
billion dollars of savings to custoners, so there is
some way to try to quantify that anount, isn't
t here?

G anted that that billion dollars isn't
really a billion dollars if you do the present val ue
of the noney, there is sone way to quantify that

value, isn't there?

A That's a different quantification,
qualitatively different quantification. It doesn't
require assunptions. It" sinply requires |ooking at

what ConEd' s col | ecti ons woul d be under the 1999
Ri der 31 and conparing that with the collections
under the proposed rider.

Q Whul d you agree that econom sts would be
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able to assign a value to Edison's proposal ?

A They woul d have to nake assunptions about
the probabilities of various events occurring, and
bel i eve those probabilities have no basis in fact
and it would be a pure guess and pure specul ation

Q Page 9 of your rebuttal testinony, you talk
about the auction proposal by M. Bach; do you see
t hat ?

A Yes.

Q Do you believe that Exel on Genco would be a
bi dder in the auction?

A Vll, it's nmy opinion there would be no
bi dder s.

Q Exel on Genco could get a better deal if it
put a lower bit than what's it's currently bidding
as aresult of this petition, couldn't it?

A | don't believe that there -- that any
bi dders woul d cone forward to bid on the
deconmi ssioning liabilities and the fund given the
| evel of risks and uncertainties that exist.

Q That's exactly the deal that Exelon Genco is

buyi ng into, though, isn't it; they are accepting
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those liabilities?

A Wth some conpensation fromratepayers that
mtigate those risks to a level that they find
accept abl e.

Q Page 12 of your rebuttal testinony, lines 7
through 9 you reference Connecticut Yankee?

A Yes.

Q Why did Connecticut Yankee's new nanagenent
bring in personnel who had managed at Yankee Atom c?
A I don't know firsthand why the board nade

that deci sion.

Q Do you think it was a prudent nove?

A Yes.
Q Wy ?
A Because the managenent at Northeast

Uilities who had previously run Connecticut Yankee
had not done an adequate job and they really needed
new managenent to cone in and manage the
deconmi ssi oni ng.

Q Was it a benefit that the new teamthat cane
in had experience at Yankee Atom c?

A I'"'msure it was.
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Q Are you an expert in predicting general
inflation?

A No.

Q Have you | ooked at the Energy Information

Agency's forecast with regards to inflation?

A CGeneral inflation?
Q Yes.
A No.

Q Have you | ooked at Data Resources
Institute's forecast with regards to general
inflation?

A No.

Q Wul d you agree that all else being equal as
inflation rates increase, nonmnal interest rates
i ncrease?

A There is certainly a relationship, as
understand it.

Q So your answer is yes?

A There is a linear relationship, as
understand it.

Q Did you review the year -by-year projections

for decomm ssioning outlays for each of Edison's
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pl ant s?

A Not in detail.

Q Did you determ ne what percentage was | abor
versus material s?

A I"ve | ooked at those nunbers, but | did not
review that in detail, no.

Q How about decomm ssioning | abor rates?

A What about decomm ssioning | abor rates?

Q Did you review those | abor rates?

A | looked at the TLG estinmates and

particularly their buildup of the unit costs based

on |labor rates and -- but other than that, just for
general famliarity, I didn't do any study of |abor
rates.

Q Al you did was read the other pieces of
testi nmony?

A Vll, I"'mgenerally famliar with the way
TLG constructs their estimates and how t hey derive
their |abor rates.

Q Did you perform any i ndependent analysis to
confirmany of the figures offered by Edison?

A VWat do you nean by any of the figures
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of fered by Edison? Any of the nunmbers that are in
the TLG estimate, for instance?
Yep.

A | did do an i ndependent analysis to
det ermi ne whet her the $374 per cubic foot for | ow
| evel waste di sposal was reasonable within the
context of what | knew about |ow | evel waste
di sposal charges in 1996, and | concluded that it
was.

Q VWhen you said you did an analysis, you just
t hought about it and concl uded that?

A | |ooked at the Barnwel |l rate schedul e.

Q So you conpared two different nunbers?

A Wll, it's alittle nore conplicated than
that. You have to convert the Barnwel |l weight based
into the vol ume based nunber, but yes.

Q Now, in doing that did you put together any
wor k papers?

A No.

Q Just | ook at the nunber -- | guess | don't
under st and how you coul d have done that anal ysis

wi t hout having sonme kind of work paper?
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A | didit on ny conputer, and | didn't save
any of the cal cul ations--

Q I nstant aneously didn't go back and
doubl e-check; just punched it up on your conputer?

A Yes.

Q Didn't save it?

A No.

Q Is that the way you tell npbst of your expert
that you have when your an attorney to prepare -- |
wi t hdraw t hat .

Rebuttal testinony, Page 3, line 21 to 22
you say that deconm ssioning costs should be
allocated fairly; is that correct?

A Yes.

Q VWhat is a fair allocation between ratepayers
and the Genco?

A Basical ly, the proposal that Conkd has nad e
where the ratepayers pay a portion of the remaining
unf unded decomm ssi oni ng costs and the Genco assumnes
the liabilities and the risks related to that. That
is afair allocation of the responsibilities.

Q How did the $121 nillion figure come about?
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A It's the nunber fromthe 1999 R der 31
pr oceedi ng.

Q That was never approved by the Comm ssion,
was it?

A No, but it was certainly the nunber that I
bel i eve based on | ooking at the record was supported
in the record.

MR, TOMNSEND: Move to strike. That was clearly
a statenent about what he was doing as an attorney
in a case where he was the attorney.

MR, ROGERS: He's asking the witness to talk
about the 121. He's trying to be helpful. He asked
where it cane from and he told him

MR TOMSEND: No. He told nme that he thought
that was the right nunber, and of course he thought
that was the right nunber. He was the attorney for
t hat .

MR ROGERS: You wanted to know where it cane
from and he told you.

MR TOMSEND: He told ne then --

JUDGE HI LLI ARD:  Overrul ed.

MR TOMSEND: Q Wen you thought it was the
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ri ght nunber, Edi son was paying you to be their
attorney, weren't you.

A Edi son was paying ne. | like to think at
| east that | am bigger than just representing ny
client.

Q If you didn't believe in $121 nillion per
year but Edison told you to advocate that, would you
still have advocated the $121 nillion?

A I mght very well have w thdrawn as counse
on that basis. Been known to do that in the past.

Q Just so I'mclear, you think that it's fair
to allocate 4.6 billion dollars in deconm ssi oni ng
costs to ratepayers and zero to the Genco?

A | don't think there is a zero allocation to
the Genco

Q The best nunber that we have -- strike that.

I have sone questions about confidenti al
material, a short line of questions. | don't know
if there's anyone in the roomthat --

JUDGE CASEY: Anyone present that has not signed
a confidentiality agreenment?

MR TOANSEND: It does relate to Exhibit
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No. 2.

JUDGE HI LLI ARD:  You want to stick around?
You're good for No. 2. You want to stick around?

JUDGE HI LLI ARD: Anybody el se?

You're going to be a half hour or |ess?

MR, ROBERTSON: Depends on how | ong his answers
are. They haven't been too short, so it could be a
hal f hour or nmore. 1'll try not to take that | ong.

JUDGE CASEY: Of the record.

(Di scussion off the record.)

JUDGE CASEY: Back on the record.

So the record is clear, we are no | onger
in camera
M. Robertson.
CRCSS - EXAM NATI ON
BY
MR ROBERTSON:

Q Ckay. After listening this afternoon, |
want to make sure | understand your position on
something. | think I do

It's your position that the Act inposes

an obligation on ratepayers to pay all reasonabl e
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costs and expenses necessary to deconm ssion ConEd's
nucl ear stations at the tine of deconmm ssion; is
that correct?

A Yes.

Q Are there any circunstances in your mnd
under which ratepayers would be relieved of that
obligation?

A Yes.

Q. What are they, please?

A If there had been sone inprudent conduct on
the part of the nuclear plant owner, | think there
may be some circunstances under which ratepayers
woul d not be required to pay all of those costs.

Q VWat if the plant is going to be useful?

A | have very hard tine understandi ng that
concept in the context of deconmm ssioning because
every deconmi ssioned plant is by definition shut
down and no | onger producing power, so | don't think
useful applies.

Q VWhat about a circunstance where the plant is
in operation for a year and the owner of the plant

as aregulated utility is permtted to sell or
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transfer this plant to a third party and the third
party has no obligation to sell collected power from
the unit back to the regulated utility.

I's that a circunstance under which
custonmers should be required to continue to pay
nucl ear deconmi ssi on costs?

A | believe they still have an obligation to
pay the decomm ssioned cost because the plant was
initiated under a reginme of regulation where the
ratepayers, in m view, conmtted thenselves to
ultimately decomm ssioning the plant because once
it's started operation, it's got to be
deconmi ssi oned.

Q Can you identify for me in the Illinois
Public Uilities Act or any other utility act that
you're famliar with that inposes the obligation on
el ectric custoners to purchase electricity fromthe
utility?

A Coul d you repeat that, please.

Q Yes. Can you identify for nme in the
Illinois Public UWilities Act or any other public

utilities act with which you are famliar a
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statutory obligation that inposes an obligation on
the utility customer to buy electricity fromthat
utility as long as the custoner's in their service
territory?

A I"mnot familiar one way or the other
whet her that exists.

Q Do you believe that to be the case.

Do you believe -- what state do you live

A I haven't considered the question.
Q VWat state do you live in?

A The District of Colunbia, which is not a

state.
Q -- gas and electric?
A Par don?

Q VWhat utility serves there?

A PECO, yes.

Q Leavi ng asi de your |egal experience, does
comon sense tell you that you have a | egal
obligation to purchase electricity fromthat
utility?

A Yes.
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Q As long as you're living in the service
territory?

A Yes.

Q If you build a house and you want to sit at
home and freeze in the dark, you' ve got to pay that
utility for electricity that you don't purchase?

A No. Only if you're going to purchase
electricity, I would purchase it fromthat utility.
Q So you do agree with me that there is no
| egal obligation on the part of the custoner to

purchase the utility's product?

A No. That's true.

Q In fact, the legal obligation is on the
utility to offer the product, isn't it?

A | assune so

Q So there is no regul atory bargain that says
that a custoner has to pay the costs of the utility
absent purchasi ng some product fromthe utility?

A | believe that's correct.

Q Now, if the utility takes the -- if the
utility takes a generating plant and it sells that

generating plant to a third party and it no | onger
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sells electricity fromthat plant to its custoners
inits service territory and the electricity from
that plant is sold to people in Sanpa, do you
bel i eve customers in that service territory stil
have the obligation to pay any of the production or
operating costs for that plant?

A Producti on and operating costs, no.

Q Do you consi der nucl ear decomm ssioning to
be a part of the cost of operation of a nuclear
pl ant ?

A It's a part of the costs of producing power
fromthe plant that are incurred as soon as the
pl ant becomnes operati onal

Q Sort of |ike depreciation spread over --
strike that --

A Not necessarily, no.

Q Now, let's go back to ny exanple. Let's
suppose in our hypothetical the | aw changes and the
utility is suddenly authorized to enter into
conmpetitive market where it will be free to price
its product in the market as opposed to regul ated

prices, okay, and the plant's been in exi stence for
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one year and it canme into existence in a regul ated
environnent but the environment changed. Custoners
are now pernmitted to purchase from whomthey want.
The utility is now permtted sell to whomit wi shes.
It sells the plant to a third party. [It's been in
operation for only a year. And the entire output
for the plant is sold to people in Sanba as opposed
to people in the utility's service territory.

Under that circunstance, do you believe
that custoners in the utility service territory
shoul d be obligated to pay the decomm ssi oning cost
for that plant over the next four years or over its
life?

A | certainly think they have an obligation to
pay the decomm ssioning cost now. \ether they have
an obligation to pay themforever, | don't know.

But | know in other anal ogous
ci rcunstances, ratepayers are obligated and I think
appropriately obligated to pay the decomm ssioning
costs even though they are no | onger receiving
service fromthe plant.

Q VWhat deconmi ssioning costs do the custoners
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in Sanpa pay?
They get all the benefit of the plant.

Do they pay any of the deconm ssioning

costs?
A No.
Q Ckay.
A They may or may not. | don't know. They

may or may not.

Q Your feeling is that the regul atory
construct that you are putting forward here woul d
allow in ny hypothetical exanple the utility to
continue to collect nuclear deconm ssioning costs
fromthe custoners who have had the benefit of the
plant for one year who don't get the benefit of the
plant for the next 39 years who get none of the
output fromthe plant after the first year; is that
correct?

A | don't know that there is one circunstance
in which that has actually occurred

Q I"mnot asking you for circunstances in
which it's occurred. 1'm asking you whether or not

your regul at ory construct that you're putting
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forward here to this Comm ssion would allow that to
happen?

A Yes, | think so.

Q Ckay.
A | don't think --
Q | have nothing further

JUDGE CASEY: As in no further questions?

MR, ROBERTSON: No, | have nothing further that
requires his response. There was no question
pendi ng.

Q Now, woul d you pl ease refer again to Page 3
of your direct testinony. 1In there you talk about
the fact that -- you tal ked about this earlier
today, so I'mnot going to try to go over all those
i ssues.

You tal ked about the fact that Genco wl|
assune approximately one billion in estinmated
deconmi ssi oni ng expense; is that correct?

A In nomnal dollars, yes

Q Now, these other risks that we've been
t al ki ng about today and that you've tal ked about

with others extensively, do those add to the billion
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dol I ars?

A They have the potential the risk to add to
that billion dollars, yes.

Q That's not an insignificant amunt of nobney,
correct?

A A billion dollars for you and nme, it's
significant.

Q How do you think Genco would recover that
billion dollars plus all this other risk, the dollar
val ues associated with that?

A | haven't exam ned that question

Q Do you think Conmonweal th Edi son has?

A | don't know.

Q Wbul d you thi nk Conmonweal th Edi son woul d be
here making this proposal if it had not?

A | feel certain that they have considered the
question and believe that they will be able to
handl e that plus currently estimted deconm ssi oni ng
expenses plus the risks that are involved and that |
have descri bed.

Q Again, still at Page 3 you say that one of

the benefits here is matching the benefits of power
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produced with the cost of ratepayers producing the
power; is that correct?

A Yes.

Q And in order for that to be true, ratepayers
have to receive the power produced?

A Vll, | sinply cite that as an additiona
benefit. And in this instance ratepayers, wll
receive t he benefit of power produced during the
period of time when they continue to have
deconmi ssi oni ng cost obligations.

Q Do you know if there are any cl ass of
ratepayers in I llinois who will -- in the Edison
service territory who won't receive that benefit
during the initial termof power purchase agreenent?

A | do not know.

Q If there were such a class, would this
necessarily be a true statenment?

A Vll, it would be equally true under ConEd's
proposal as under the existing regine, because under
the existing regine, as | understand it, the Rider
31 charge is to all ConEd custoners. That woul d not

change.

347



Q Your statenent is not based upon the
existing situation here. Your statement here is
based on the fact that the benefits of the power
produced will be going with the costs to the
ratepayers who are getting the power produced; is
that correct?

A As | said earlier in response to other
questions, there's really not a way to absolutely
mat ch the deconm ssioning costs with the power used.
I think this is a good surrogate for doing that, and
it's probably the best that can be achieved.

Q Whul d anot her way of allocating the cost
woul d be to say the total output of the unit is a
hundred kil owatt hours and current custoners are
going to get 50 kilowatt hours of that benefit or
out put and new customers are going to get 50
percent, let's allocate 50 percent of the
deconmi ssioning responsibility to the new custoners.

Wul d that way be equitabl e?

A I"mnot sure | understand your hypotheti cal

Coul d you repeat it for me, please.

Q Sure. |If we were to allocate a nucl ear
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deconmi ssi oni ng responsibility on the basis of who
recei ved the power, we know that there are two

cl asses of custoners who receive the power; one,
we' |l call the ConEd bundl ed custoners, and the
other we'll call the new market custoners. And we
can establish that 50 percent of the output of the
unit will go to the new market customers and 50
percent will go to ConEd's bundl ed service

cust oners.

Do you believe it would be equitable to
al l ocate the costs of the nuclear deconm ssioning
anong those two custoner groups 50-50?

A That woul d be one way of approaching it.
I"mnot sure that's the only equitable distribution

As | indicated earlier, there have been
over the years a nunber of different approaches to
try to match deconm ssioning costs with the
customers who actually use the power, and they have
been nore successful -- sonme nore successful, sone
| ess successful

Q If we did it that way, that would certainly

confirmthe benefit that you describe in
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subparagraph or sub item C here at line 8 and 9,
Page 3, wouldn't it?
A As, | think, ConEd's proposal does as well.
Q Have you ever even seen or done anything in
t his big business that coul d have been i nproved
upon?
A Probably not. Engineers are fond of saying
that the perfect displaces the good.
Q "Il tell you a joke about e ngineers when
we' re done.
JUDGE CASEY: Wy don't we go off the record for
just a nonent.
(Wher eupon, there was a change
of reporters.)
(Wher eupon, the follow ng
proceedi ngs were hel d

in canmera.)
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BY MR ROBERTSON:

Q On the bottom of page 10 of your direct at
Li ne 23, you have a parenthetical there. And at
Line 24 you refer to FERC. Wuat was -- | don't want
to get into a big long discussion, but |I'm curious
what FERC s jurisdiction over this matter was, how
was that established?

A They were a full sale power purchase
agreenment that the owners of Connecticut Yankee and
Mai ne Yankee executed with thensel ves basically that
had to be approved by the FERC in order to charge
those rates, wholesale rates that then got passed on
to retail custoners in various jurisdictions in New
Engl and.

Q So the FERC had the jurisdiction to
determ ne whether or not retail custoners in that
ci rcunstance woul d pay nucl ear deconm ssi oni ng?

A No, they decided what the whol esale rates
that woul d be charged to the utilities who owned the
power plants, and then under established docunents

that they were entitled to pass -- those utilities
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ratepayers in particular states, retail rates.

Q So the utilities agreed among -- |'m not
trying to be cute, but 1'mgoing to try to sinplify
this. They essentially negotiated a contract ampng
t hensel ves which was approved by the FERC. And in
that contract they agreed that they would collect
nucl ear deconmi ssions fromtheir custoners and FERC
approved the overall contract?

A Yes.

Q Do you know t hat Commonweal t h Edi son has
made a prom se here, or has represented to the
Conmi ssion that they won't try to collect nuclear
deconmi ssioning fromcustoners after 2006 if their
proposal is adopted?

A | "maware of M. Berdell's testinony.

Q Now, once this is all over, the Illinois
Conmerce Conmission will no |longer have jurisdiction
over this matter, will it?

A | assune that is correct, | don't know that.

Q So Commonweal th Edi son will never have to
ask the Illinois Comrerce Conmi ssion whether or not

they can recover deconm ssions cost, will it?
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A Well, they have agreed that they will not.

Q Vll, | nmean -- but they can agree they wll
not because they don't have to, do they?

A Wll, if they agreed to, they won't, they
can't. | don't understand your question

Q You're a lawer and I'ma | awer, okay. And
10 years fromnow or 5 years fromnow the Illinois
Conmrer ce Conmi ssion no | onger has jurisdiction over
these contracts, or over these units, or over what
costs Commonweal th asks the FERC to approve in the
context of a negotiated contract; is that correct?

A Well, | presunme that they still have
jurisdiction over the retail rates that Com Ed
charges, and they could contest those retail rates
on the grounds that inproved for sone reason,
don't know anyt hing about Illinois |aw on that
point, but that's my assunption

Q Absent -- | don't want to get into that,
they can get into that in a brief, but absent that
ability, wouldn't ComEd at |east in theory have the
ability to sinply put these costs into a contract

and ask for approval of the contract w thout ever
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referencing the Illinois Comrerce Conmi ssion, if you
know?

A Vell, | wouldn't expect ComEd to do that.

If they've made a comm tnent that they are not going
to do that, | believe that would be a binding
commitrent that they would not be able to renege on
And -- | concur in whatever the Conmi ssion can do to
make sure make sure that that does not happen
because | think that's the real benefit of this
arrangenent that Com Ed has proposed, is that

deconmi ssioning costs will not be assessed agai nst
ratepayers after 2006. That's the core of the
benefit.

Q But they were assessed against the
ratepayers in New Engl and, correct, w thout the
approval of the |ocal comm ssions pursuant to a
contract that was negotiated by the utilities; isn't
that true?

A And the conm ssions intervened in a
proceedi ng at the FERC and were successful in
reduci ng those coll ections.

Q Absent the intervention, the state would
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have a right to do, just like anybody in this room
they didn't have a legal authority to sinply order
the utilities not to recovery those costs; isn't
that true?

A The state of Miine contests, and they did in
fact in court contest it, and they were partially
successful. Not conpletely successful, but
partially successful in challenging that in federa
court in Mine.

Q Do you agree that that is a serious question
inthis matter, and that the Conm ssion should
consi der --

A I think the Conmmi ssion should take steps to
insure that after 2006 ratepayers will not be
obligated any further for decomm ssioning costs, |
think that is appropriate.

Q Whul d you go to Page 17 of your direct
testinmony. Line 16 and 22?

A Yes.

Q If the -- there you state, in fact it is
possi bl e that some of ComEd' s currently operating

plants will not even operate until the end of their
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licensed lives, thus truncating tine for the
deconmi ssions trust fund to grow and exacerbati ng
the risk that will be born entirely by the Genco
under Com Ed's proposal of the charting fund fall
is that correct?

A Yes.

Q Now, if the decommi ssioning -- if the tine
for the decomm ssioning trust fund to grow i s not
truncated, would there be any exacer bation of the
ri sk under this statenent?

A Do you nean if deconm ssioning were

postponed until the original tinme when it was

pl anned?
Q | really didn't have a particular event in
mnd, | was nmore trying to understand if the

opposite was true, if it's not truncated, then there
woul d be no nore exacerbation. It just seens
logical to ne that if you said truncating tine

exacerbated the risk, then the absence of

truncation, if you will, will not exacerbate the
risk?
A Cenerally | think that' s accurate.
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Q And woul d it al so be possi bl e under the
circunstances of this statenment, all else equal that
| engthening the time for the deconm ssioning trust
to grow woul d not only not exacerbate the risk, but
reduce the risk?

A It's certainly possible. | don't think it's
likely, but it's possible.

Q Coul d you turn to your suppl enenta
testinmony, Exhibit 7?

JUDGE CASEY: \Were at M. Robertson?

MR, ROBERTSON: Page 4.

BY MR ROBERTSON:

Q Al else equal, would you agree or disagree
that Genco has the potential to have the benefit of
Com Ed' s nuclear fleet for alnost half their
expected operating life?

A The potential in the sense that there is

some possibility that that could occur?

Q Yes.
A There is some possibly that that could
occur.

Q Could you turn to your rebuttal testinony on
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Page 487

A Yes.

Q Now, your discussion here in Paragraph C of
the power purchase agreenent?

JUDGE CASEY: Is there a particular line?

VR ROBERTSON: Yes, Lines 1 and 2 is where it
begi ns the discussion.

JUDGE CASEY: Thank you
BY MR ROBERTSON:

Q You suggested shorteni ng the deconm ssi oni ng
or collection prior to -- | don't want to ask you
that questi on.

Wth regard to your statenent under Com
Ed's proposal it will not collect decomm ssioning
costs fromcustoners in 2005 and 2006 if it does not
purchase power from Genco. You describe that as a
benefit to custoners; is that correct?

A | think it is an added protection for
r at epayers.

Q Is that protection in part a function of the
l'ikelihood that Com Ed and Genco will be able to

reach agreenent on pay rates in 2005 and 20067
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A No, | think the parties anticipate at this
time that they will reach an agreenent, and that the
collection will continue and power will continue to
be supplied. But ratepayers are protected in the
event that they don't reach that agreement, for
what ever reason

Q At Page 51, Line 5, you use the phrase --
the word scal e.

A Yes.

Q Is it correct to infer fromyour testinony
that there is sone |level of reduction in the anount
of noney bei ng proposed for recovery for Com Ed that
woul d not result in NRC finding that there was
i nadequat e financial assurance for funding of

deconmi ssi oni ng?

A No, | didn't nmean to inply that. 1 don't
know t hat .
Q Do you know whet her or not -- were you

involved in the presentation to the NRC by the
conpany?
A Not at all.

Q Do you know any of the details of the
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present ati on?

A Not at all.

JUDGE CASEY: M. Robertson, this will be your
| ast question, you want to make it a good one.

BY MR ROBERTSON:

Q Do you know whet her or not the nucl ear
deconmi ssi oni ng funds provisions of the Illinois
Public UWilities Act require that refunds be nade to
custoners fromthe individual trusts for each
nucl ear unit to the extent the balance in the trust
exceeds the cost of decomm ssioning as each nuclear
unit i s deconmmi ssi oned?

A | don't know that |evel of detail.

MR, ROBERTSON: Ckay. | understand the hearing
exam ners, |I'mnot going to get an argument, | have
substantial anount of cross left here. 1've tried
to edit some out. | would like to continue to
cross, but | understand that |I'mnot going to be
allowed to do that, so | want to make a record that
I believe that ny inability to finish the cross is
prejudice to the position of ny clients. Thank you

MR, ROSENBLUM | will not have any cross.
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JUDGE CASEY: Is there any other cross?

JUDGE HI LLI ARD: CUB?

MR, NORI NGTON:  No, |'m passing.

JUDGE CASEY: Just so the record is clear, that
an estimate of cross was given, that estimte was a
hal f hour. M. Robertson was given in excess of
nearly 40 mnutes for that cross. There was a
provi so based on the answers, and the answers did
not appear to be ranbling or excessive. They were
actual ly quite succinct conpared to sonme of the
answers that were given before. M. Hilliard.

MR ROBERTSON: Can | nmmke a statenent,
M. Exam ner?

JUDGE HI LLI ARD:  Sure.

MR, ROBERTSON: | don't disagree with the
statements of the hearing examner. This is an
i nportant case, there is no statutory tine el ement
for determination. This witness could cone back
tonmorrow norning. | could be allowed to continue.
I understand the reasons and | understand there has
to be a procedure in these cases.

I"mnot intending any di srespect but
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gi ven the nature of the case and the inportance of
the issues, | don't think it's appropriate to cut
off their cross exam nations, but | wll abide by
the ruling.

EXAM NATI ON

BY

JUDGE HI LLI ARD:

Q M. Speck, in response to one of
M. Robertson's questions you indicated that the
Conmi ssi on shoul d take steps to protect ratepayers
from Com Ed or Genco com ng back and collecting this
money at sone later tinme. Can you suggest what
steps those m ght be?

A It mght be requiring contractual |anguage
bet ween Genco and Com Ed that woul d prohibit them
essentially fromcollecting further decomm ssi oni ng
costs. | haven't thought about other possible
options. There nmay be many ot her possible options,
but I do believe it is inmportant for the Comm ssion
to, in essence, enforce this agreenent that Com Ed
has entered into that they will not nake further

deconmi ssions collections fromratepayers after 2006
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because that is the essence of this proposal

Q In your experience in this industry, have
there been any other agreements like that, are there
any nodels that we m ght | ook at?

A There is a somewhat different nodel. It was
adopted by the Maryl and Public Services Comm ssion
in connection with the Baltinore Gas and Electric
transfer of the Calvert diffs plant. The details
are very, very different, but they did enter binding
orders that this would be the deconm ssioning costs
col lections, and there would be no nore than this
amount. And those collections could continue for
quite sonme tine, much |onger than the provisions in
Com Ed's proposal. But | think that mght offer at
| east sone nodel

Q In your direct testinmony at Page 15, you
state that Com Ed's proposed a 4.74 percent
escal ation rate for decomm ssioning cost for 1999
and 2000. But in your rebuttal testinony on Page 26
you state that Com Ed proposed rate was 4.73
percent. Do you know which was is correct?

A Excuse nme, | mssed both of those page
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citations.

Q Page 15 in your direct.

A Ckay.

Q And Page 26 in your rebuttal

A | don't know offhand, but |I believe it was a
fraction in between 4.73 and 4.74, so it depends on
the rounding, and I just don't know which is the
correct answer. |'msure that can be provided.

Q In Docket 99-0015 is it correct that Com Ed
reconmended an escal ation factor of 4.737?

A Yes, | believe that's right.

Q And the 4.73 reflects an annual escal ation
rate of 10 percent for the low | evel waste disposal?

A Yes, | believe that's right.

Q Could you tell me what the 4.11 escal ation

rate in this proceeding is supposed to represent?

A | wasn't responsible for that at all, and
understand that M. Berdell is in a position to
testify about that. | don't think I have enough

know edge to testify as to exactly how it was done.
I believe, though, that it was the escalation rate

that woul d be necessary in order to have ful
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collections, and full deconm ssioning cost
coll ections based on $5.6 billion estinmate through
2006.

So it represents essentially the risk
that ComEd -- or that Genco, rather, is assumnng
the difference between 4.73 percent and 4.11
percent. It's just a measure of that risk

Q VWat escal ation rate do you believe is
reasonabl e?

A Based on the facts, | think an escal ation
rate of something like 7.8 percent is reasonable,
and the reason for that is that the actual |ow |eve
wast e escal ati on was about 22.4 percent, not 10
percent. And if you use that nunber, the 22.4
percent, you get an escal ati on organi zati on, overal
escal ation rate of 7.8 percent. | think that is a
more likely outcome. | think that is what is likely
to happen in the future or at least a very rea
possibility.

Q On Page 15 of your direct testinony, you
indicate that the escalation rate for

deconmi ssi oning costs for '99 and 20000 shoul d have
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been nore than 8 percent?

A | nodified that in ny errata. | think about
8 percent, that's the 7.8 percent, 7.81 percent,
think that 1 was referring to earlier. The origina
nunber that had been proposed was in Com Ed' s R der
31 in 1999 was a little over 8 percent. But the
actual nunber that was finally used was 7.81
per cent .

Q On Page 45 of your rebuttal, you discuss
changes in deconm ssion cost estimates. And you
state that Com Ed's decomm ssi oni ng cost estinates
were 95 mllion per unit in '92?

A That shoul d be ' 82.

Q I's that nunber based on site specific cost
estimates?

A No. It wasn't site specific at that point.
Very few people were really doing site specific
estimates in the early '80s.

Q On Page 48 of your rebuttal, and this is a
matter that M. Robertson discussed with you a
little bit. You indicate that shortening the

deconmi ssioning period fewer years, but mai ntain the
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same collection rate would certainly increase the
risk for Genco; is that correct?

A Yes.

Q And why is that?

A Because usually you woul d be taking out $242
mllion in collections, but leaving the risk the
same. And so the risk of underfunding at that point
woul d be certainly greater, $242 nillion greater
because you will have provided that nuch fewer in
rat epayer collections.

Q The revised proposal, as | understand it, i s
that Com Ed woul d not want to collect the 120
mllion in years five and six of the agreenent
unl ess they were purchasing power from Genco?

A Ri ght .

Q But the agreement doesn't seemto indicate,
or the proposal doesn't seemto indicate how much
power they woul d be proposing to purchase. 1In the
event that the anount of power that Com Ed purchased
was 1 percent of the -- some mnimal percent average
of the anount that customers in their service area

needed, do you think it appropriate to scal e down
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t he decommi ssioning collections fromthe ratepayers
in those years?

A Vel |, ny understanding of the power purchase
agreenent, and again | read it just |ike anyone
el se, but ny understanding is that it is basically
an all or nothing kind of purchase. It is to
purchase all of the power for the nuclear units in
2005 and 2006 at an agreed upon price or there is no
agreed upon price, and you don't purchase anyt hi ng.

Now, | really hadn't considered the
possibility that some portion of the output of the
nucl ear plants m ght be purchased by Com Ed, that
ki nd of scal e and arrangenent m ght make sonme sense,
| don't know.

JUDGE HI LLI ARD: M. Rober tson?

VR ROBERTSON:  Yes, sir.

JUDGE HI LLI ARD: W have a proposal to nmake here.
Can you estimate how nmuch tinme it would take you to
finish your cross exam nation?

MR ROBERTSON: If you give ne a couple of
m nutes to pick through the questions, part of ny

problemis | wanted to edit out what | was trying to
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do and read through it. |If you give ne a couple of
mnutes to read through I can let you know.
JUDGE CASEY: W are going to go off the record
at this tine.
(Wher eupon, there was an
of f -the-record di scussion.)
CONTI NUED CROSS EXAM NATI ON
BY
MR ROBERTSON
Q If you go to Page 3 of your rebuttal
testinmony, you state that -- I"'msorry it's Page 3
of your direct. You state that the Com Ed proposa
elimnates the substantial risk of cost increases
for ComEd custoners, is that correct, in your
description here of the benefits of proposal?
A VWi ch line did you say?
Q Vell, let me ask it this way, is that one of
the benefits of the proposal ?
A I's what one of the benefits?
Q The protection of ratepayers fromthe
substantial possibility of cost increases at Lines 3

and 47
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A Deconmi ssi oni ng cost increases, Yyes.

Q Now, you describe some of those risk of cost
i ncreases at Page 8 of your direct testinony; is
that correct?

A | don't know that | describe the specific
risks there, but I began to introduce that issue

there, yes.

A Now, you've already stated that these risks
are a cost in addition to the $1 billion; is that
correct.

A Yes.

Q Now, is there a range of costs associated

with these risks that you've revi ewed?

A | have not attenpted to quantify themfor
the reasons | have stated earlier

Q In order to determ ne whether or not Genco
would find this financially acceptable, wouldn't one
have to note what the dollar value of those risks
wer e?

A | don't think so because | don't believe
it's possible to place a definitive dollar value on

them and they have to be valued nore qualitatively
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than quantitatively.

Q So you are saying Genco is accepting a
financial risk into infinite without trying to
measure the dollar value of that risk?

A I don't know whet her they have tried to
measure it or not.

Q You are saying for your purposes it wasn't
necessary for you to do so to arrive at that
conclusion; is that correct?

A That's correct.

Q Now, could you turn to Page 2, | believe of
your rebuttal, Lines 15 and 167

A Yes.

Q Isn't it true that the i mediate effect of
Com Ed's proposal if it's adopted in this proceeding
is an increase in the deconm ssioning charges paid
by custoner?

A Yes.

Q Now, Page 3 of your rebuttal, Lines 14 to
18. You suggest that an econom c regul ator shoul d
act to insure adequate collections of

deconmi ssioning charges in order no insure that the
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pl ants can be decomm ssioned safely and conpl etely;
is that correct?

A Yes.

Q Now, woul d one of the ways to insure that be
to keep the plants in a regul ated status?

A That woul d be one nmechanismto do it. |
don't think that's as advantageous to ratepayers

Q Whul d your statenment apply to a generating
pl ant operated and built by an unregul ated entity, a
nucl ear generating plant?

A VWhat do you nean would my statenent apply?

Q Vll, would it be true to say that in an
unregul ated environnment, in a purely conpetitive
environnent, there would be no econom c regulator to
insure that this was done?

A Correct. And the NRC under those
circunstances has a different nmechani smfor
requiring financial assurance. It has to be in
essence a bond that has to be placed. So if there
is not a mechanismfor collecting fromratepayer,
the NRC requires a different kind of financia

assurance, qualitative and different.
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Q Now, Page 6 of your rebuttal. You reference
at Line 8, | believe, ComEd s revised proposal; is
that correct?

A Yes.

Q When you say revised proposal, are you
tal king sinply about the revisions that Com Ed made
inits rebuttal testinmony, or are you tal ki ng about
Com Ed' s proposal including the revisions?

A Com Ed' s proposal including the revisions in
M. Berdell's rebuttal testinony.

Q You are not suggesting that under the
revi sed proposal the customers would | ose the
benefit that Com Ed describes of $1 billion in
savi ngs of deconmi ssioning costs, are you?

A No, they would still have that sane benefit.
Pl us additional benefits.

VR ROBERTSON: |'mdone, but | nove to strike
the last part of the answer as nonresponsive.

JUDGE CASEY: Could you pl ease read back the |ast
question with the |last answer.

(Wher eupon, the record

was read, as requested.)
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JUDGE CASEY: The nmotion to strike the additional
after no -- where it starts about the additional,
that's stricken.

VR ROBERTSON: For the record, | would like to
t hank the hearing exam ners for their indul gence.

JUDGE CASEY: You are wel cone, M. Robertson.

Redi rect .
MR ROGERS: No redirect.
JUDGE CASEY: Well, then t his matter is continued

to tomorrow norning at 9:00 a. m
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