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REBUTTAL TESTIMONY OF BRIAN GILLESPIE 

ON BEHALF OF SBC ILLINOIS 

 

I. INTRODUCTION 

Q. Please state your name and business address.   

A. My name is Brian Gillespie.   My address is 2000 W. SBC Drive, Hoffman Estates, IL 

60196.  

 

Q. Are you the same Brian Gillespie who submitted direct testimony in this 

proceeding?   

A. Yes.   

 

II. PURPOSE OF TESTIMONY 

Q. What is the purpose of your rebuttal testimony?   

A. The purpose of my rebuttal testimony is to respond to the direct testimony filed by Staff 

witnesses Robert F. Koch and A. Olusanjo Omoniyi.  Rebuttal testimony is also being 

submitted by Dr. Alan Frankel and Ronald Flitsch.   

 

Q. Please summarize SBC Illinois’ overall response to Staff’s position in this 

proceeding.   

A. As I understand their position, Staff witnesses Koch and Omoniyi are recommending that 

the Commission not rule on TDS’ complaint, but instead initiate a rulemaking proceeding 

to adopt industry-wide policies on early termination liabilities.  (Staff Ex. 1.0, pp. 14-15; 
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Staff Ex. 2.0, pp. 13-14).  Staff apparently favors the approach used by TDS and 

proposed in this proceeding.  If the Commission does not initiate a rulemaking 

proceeding, then Mr. Koch recommends that TDS’ approach be imposed on SBC Illinois 

alone.  (Staff Ex. 2.0, pp. 14-15).   

 

 Staff’s recommendation is not supported by the facts or the relevant economic policy 

considerations.  The marketplace for the business services at issue in this case is highly 

competitive and has been for a considerable period of time.  As Dr. Frankel explains, the 

Commission should avoid dictating the practices of competitive companies absent a 

compelling reason to do so.  Staff has not presented such a case.   

 

 With respect to a rulemaking proceeding, SBC Illinois agrees with Staff that there is no 

basis for imposing TDS’ requested remedy on SBC Illinois alone and that it would have 

to be applied even-handedly to the entire industry.  However, initiation of a rulemaking 

proceeding will create significant uncertainties for every carrier in the state (with the 

possible exception of TDS).  Therefore, the Commission should not embark on such a 

proceeding lightly.  SBC Illinois does not believe that Staff has provided a basis for 

further action.  

  

III. THE BUSINESS MARKETPLACE IN ILLINOIS 

Q. Is it important that the Commission view the dispute between TDS and SBC Illinois in 

light of current marketplace conditions?   
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A. Yes.  Unfortunately, both TDS and Staff view this proceeding largely as an extension of 

the dispute between SBC Illinois and Ascent in Docket No. 00-0024.  However, as I 

indicated in my direct testimony, the world is a different place in 2004 than it was in 

2000 and the scope of the services at issue in this proceeding is much broader than it was 

in the Ascent case.  The CLECs now serve 35% of the market for business local exchange 

service including usage, the only service at issue in the Ascent case.  SBC Illinois has 

faced significant competition for an even longer period of time for Centrex and transport 

services, and, in many instances, does not even have a 50% market share.  These are very 

different circumstances from the Ascent case.   

 

Q. Does Staff take these different circumstances into account in its analyses?   

A. No, not as I read their testimony.  In fact, Mr. Omoniyi states that the “...general 

circumstances addressed in the Ascent order are similar to the issues in the instant 

docket.”  (Staff Ex. 1.0, p. 11).  In fact, they are not.   

 

Q. Mr. Omoniyi contends that there are several elements common to both the Ascent 

case and this one.  (Staff Ex. 1.0, p. 14).  Please comment.   

A. I agree with Mr. Omoniyi that both proceedings involved early termination liabilities 

assessed under long-term agreements.  Beyond that, Mr. Omoniyi is oversimplifying the 

interrelationships.   

 

 For example, Mr. Omoniyi contends that the size of the early termination liabilities in 

both cases “. . .can be enormous as they are based on percentages as high as 100%.”  This 
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is incorrect.  Unlike the situation in the Ascent case, SBC Illinois has not used a 100% 

termination liability for any major product or service category for several years.  

Moreover, under SBC Illinois’ revised policies, none will exceed 50%.   

 

 Mr. Omoniyi further contends that there is a “possibility” that the contracts in question 

can result in “...locking up customers and, thus, adversely affecting the marketplace.”  

Whether or not any given termination liability practice has that effect requires an analysis 

of marketplace dynamics – something which Mr. Omoniyi does not supply.  SBC Illinois 

has shown that its revised policies are reasonable and that customers are not being 

“locked up.”  Furthermore, the key question is whether SBC Illinois’ policy appropriately 

reflects its losses when a customer terminates early.  As the Commission noted in its 

Ascent order, SBC Illinois had not presented on economic analysis supporting its 100% 

approach.  The Company has done so here. 

 

 In addition, the Commission’s decision in the Ascent case was clearly influenced by the 

fact that the Valuelink family of services had been introduced immediately following the 

implementation of intraMSA presubscription, and had, in the Commission’s view, 

prematurely bound customers to long term agreements.  No such facts exist in this case.  

Centrex and transport services have been competitive for a long time (in the case of 

Centrex, a very long time).  Even usage has now been competitive for an additional four 

years, and CLECs have gained a very significant share of the business local exchange 

marketplace. 
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Q. Has either Mr. Omoniyi or Mr. Koch presented an analysis that would warrant an 

Ascent – like remedy in today’s marketplace? 

A. No. 

 

IV. STAFF’S VIEW ON SBC ILLINOIS’ TERMINATION LIABILITY POLICIES  

Q. What is Staff’s view of SBC Illinois’ termination liability policy that was in effect 

when TDS filed its complaint?   

A. Staff does not believe that it is reasonable.  Mr. Omoniyi contends that the liability 

resulting from policies that range as high as 100% are “ ...not proportional to the actual 

loss that such customer caused SBC” and could have a “…chilling effect on customers” 

that wish to change service providers.  (Staff Ex. 1.0, pp. 8-9).   

 

Q. Is Staff’s position supported by the facts?   

A. No.  SBC Illinois’ termination liability policy varied from product to product.  For usage 

products not subject to the Ascent rules, the termination liabilities have ranged from 35% 

to 50%.  As shown by Mr. Flitsch’s Direct Testimony, these amounts are supported by 

his financial analysis.  The majority of data transport products were subject to a “give 

back the unearned discount” approach which Staff and TDS support.  The remaining 

services were subject to a 50% termination liability, which is also supported by Mr. 

Flitsch’s analysis.  The only major product whose termination liability exceeded 50% is 

Centrex, which typically has been subject to an 85% termination liability but allowed 

customers to disconnect up to 20% of their lines before the termination liability was 

charged.  Although SBC Illinois has proposed to lower this amount to 25% based on its 
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revised approach, the Centrex termination liability is justified in light of market 

conditions over the last several years.   

 

Q. Please explain your prior statement.   

A. SBC Illinois revised termination liability policy assumes that all of the underlying 

network costs are avoidable – in other words, reusable.  This is likely to be an optimistic 

assumption even on a going-forward basis and was not borne out over the last several 

years.  Attached is my Schedule BG-R1 is SBC Illinois’ access line loss data for 2001-

2003.  As shown in that schedule, lines (and profits) lost when customers migrated to 

CLECs were not offset by new demand.  In addition, facilities are often stranded when a 

customer moves from a network solution like Centrex (which is very loop intensive) to a 

premises solution like a PBX.  In this case, SBC Illinois may not be able to redeploy the 

underlying facilities, particularly where overall demand in the marketplace is stagnant 

and lines are being lost to CLECs on top of that.  

 

Thus, the Company could have legitimately included network costs in determining its 

termination liability for Centrex service during that period, resulting in a higher 

termination liability calculation.  SBC Illinois has taken a much more conservative 

approach with its 25% ETF calculation.  I would also note that most CLECs offering 

Centrex service charge 100% termination liabilities.  (SBC Ill. Ex. 1.0, Sch. BG-3).   

 

Q. Is it necessary to resolve these issues relative to prior policies?   
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A. No.  Since they are being replaced with SBC Illinois’ revised policies well before a 

decision will be reached in this proceeding, there is no reason to address them.  

 

Q. What is Staff’s view of SBC Illinois’ revised early termination liability policies?   

A. Staff has ascribed positive and negative aspects to SBC Illinois’ current termination 

liability policies.  On the positive side, Mr. Koch believes that SBC Illinois’ approach 

provides economic incentives to the Company to develop discounted offerings that are 

attractive to customers (Staff Ex. 2.0, p. 5).  Staff also acknowledges that SBC Illinois’ 

revised policies generally result in reduced termination liabilities and, as a result, will 

have a positive impact on customers and competition, in that customers will be able to 

change carriers more readily during the term of an agreement (Staff Ex. 2.0, p. 6). 

 

 On the other hand, Staff expresses concern that SBC Illinois’ approach will produce 

higher absolute termination liabilities in most cases than TDS’ approach and, therefore, 

will have a negative effect on a customer’s ability to change carriers (Staff Ex. 1.0, pp. 8-

9; Staff Ex. 2.0, pp. 6-7). 

 

Q. Please comment on Staff’s assessment. 

A. I agree that early termination liabilities are integrally related to a carrier’s willingness 

and/or ability to offer discounts to customers and that customers benefit from such 

practices.  I also agree that SBC Illinois’ revised policies will significantly reduce early 

termination liabilities for certain services, particularly Centrex.  However, I do not agree 
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that they will necessarily produce higher termination liabilities than TDS’ approach or 

that they inappropriately chill customer migration between carriers. 

 

Q. Does Staff dispute SBC Illinois’ contention that its revised policies are reflective of 

the losses that SBC Illinois will incur if a customer breaches its agreement early?   

A. No.  Neither Mr. Omoniyi nor Mr. Koch contends that SBC Illinois’ approach of 

recovering its losses if the customer breaches its agreement early is out-of-line with 

contract principles or economic theory.  Rather, Mr. Koch’s preference for TDS’ 

approach appears to be based solely on his perception that SBC Illinois’ approach would 

produce “...a more significant termination liability...in almost all circumstances.”  (Staff 

Ex. 2.0, p. 6).   

 

Q. Is that the relevant criteria?   

A. No.  The question is whether SBC Illinois’ approach appropriately reflects its losses 

when a customer terminates early – not whether some other approach would produce a 

lower number.  If SBC Illinois’ approach meets that standard, then the Commission’s 

inquiry should end.  The mere fact that Staff might make a different decision, if the 

decision was theirs to make, does not support a wholesale restructuring of SBC Illinois’ 

(or the industry’s) termination liability policies.   

 

Q. Mr. Koch has raised questions about Mr. Flitsch’s analysis (Staff Ex. 2.0, pp. 8-11).  

Please comment.   
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A. Generally, Mr. Koch contends that SBC Illinois’ methodology is difficult to verify.  Mr. 

Flitsch is providing additional information responsive to Mr. Koch’s concerns in his 

rebuttal testimony.   

 

Q. Although Staff supports SBC Illinois’ proposed modifications to its existing 

termination liability policies, Mr. Omoniyi contends that “...it is simply impossible 

to judge the cost and policy implications on competition until all details are known.”  

(Staff Ex. 1.0, p. 13).  Do you agree?   

A. No.  I provided extensive information on the changes SBC Illinois is making in its 

termination liability policies in my Direct Testimony.  Although these policies require 

time to implement because changes must be made to internal SBC Illinois practices and 

systems, conceptually they are very straightforward.  It is not clear to me what other 

information Mr. Omoniyi needed (and none was requested).     

 

Q. Mr. Koch provides a brief summary of Staff’s investigation into CLEC termination 

liability policies as required by the Ascent order.   Please comment. 

A. As Mr. Koch explains, Staff held workshops pursuant to Finding (15) of the Ascent order 

to review CLEC termination liability policies and to determine whether any further 

Commission action was required (Staff Ex. 2.0, pp. 5-6).  Although I was not personally 

involved in the process, it is my understanding that Mr. Koch’s summary is incomplete. It 

is true that many of the CLECs then charged 100% termination liabilities.  It is also true 

that Staff’s attempt to persuade the CLECs to reduce them on a voluntary basis was not 

particularly successful.  Circumstances have not changed significantly since then.  My 
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Schedule BG-3, attached to my direct testimony, shows that AT&T uses a 35% or 50% 

termination liability depending on the product, MCI uses 75% and most of the other 

carriers are still at 100% (Allegiance’s use of $300/circuit for transport products is 

roughly equivalent to a 50% termination liability, based on its filed tariffs).  Thus, Mr. 

Koch’s statement that Staff was successful in persuading even a “handful” of carriers to 

reduce their early termination liabilities to 35% appears to overstate the case.  

Furthermore, it is SBC Illinois’ understanding that the CLECs were being urged by Staff 

to move to a 50% termination liability, not 35%.  No further Commission action was 

initiated at that time relative to the CLECs’ practices.   

 

Q. Did Staff at that time attempt to treat SBC Illinois and the other CLECs even-

handedly?   

A. Yes, to some degree.  Because the Ascent case was limited to the ValueLink family of 

services, SBC Illinois had to develop policies for other tariffed products and services 

where term agreements were offered.  Although competitive service tariffs and tariff 

changes become effective on one day’s notice under Section 13-502 of the Public 

Utilities Act, Staff reviews these tariffs and, where appropriate, recommends that the 

Commission open an investigation if significant policy issues are raised by the filing.  

Staff also communicates regularly with the Company if it has objections to a competitive 

tariff filing, so that SBC Illinois has an opportunity to withdraw or modify the tariff, 

rather than subject itself to a formal investigation.  Having just completed the Ascent 

proceeding, SBC Illinois did not want to file any new tariffs or tariff revisions that would 

trigger another investigation into these same issues.   
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 Based on the workshop process and Staff’s view that a 50% forward-looking termination 

liability would be reasonable for the CLECs, SBC Illinois adopted a conservative 35% 

approach for use in non-ValueLink tariffs while Staff worked with individual CLECs.  

Given the CLECs’ continued use of higher termination liabilities, however, SBC Illinois 

eventually moved to a 50% termination liability policy in June of 2003, which is reflected 

in a small number of tariffs. 

 

Q. Has Staff objected to any of these tariff filings? 

A. No.  Since January, 2002, SBC Illinois has filed 22 tariffs or tariff revisions that contain 

forward-looking termination liabilities at either 35% or 50%.  These tariffs have gone 

into effect and no recommendations have been made to the Commission that they be 

investigated.  My Schedule BG-R2 is a list of these tariff filings.   

 

Q. Did this history figure into SBC Illinois' revised termination liability proposal in 

this proceeding?   

A. Most definitely.  SBC Illinois’ objective was to revise its policies consistent with contract 

and economic theory, as well as its understanding of what would be acceptable to Staff.  

All of the proposed termination liabilities are 50% or lower.  As I indicated in my direct 

testimony, the Company decided to continue using 35%, instead of 50%, for usage 

agreements in Illinois because of the Ascent history.  (SBC Ill. Ex. 1.0, p. 23).  SBC 

Illinois is now close to completing the work required to implement these changes, based 
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on its good faith assumption that they would fall well within Staff’s “range of 

reasonableness.”  Staff’s apparent change of heart is baffling to the Company.   

 

Q. Is Mr. Koch correct that SBC Illinois’ approach will produce “a more significant 

termination liability than the TDS proposal in almost all circumstances” (Staff Ex. 

2.0, p. 6).   

A. No.  Specifically, Mr. Koch contends that TDS’ approach is better except in the “final 

months of the contract term.”  (Staff Ex. 2.0, p. 7).  As part of my direct testimony, I 

provided an analysis of the termination liability that would be produced by the SBC 

Illinois and TDS termination liability methodologies respectively for a hypothetical five-

year contract.  As shown in my Schedule BG-8, the cross-over point is at the 25-month 

point in a 60-month agreement, not the “final months” of the agreement.  In other words, 

the customer pays less under SBC Illinois’ approach than under TDS’ approach in all 

months after month 26 (except for month 36, where the TDS approach produces a 

marginally lower result), which represents over 50% of the entire contract term.   

 

Q. Is this analysis atypical?   

A. No.  Together with Mr. Frankel, SBC Illinois has prepared additional analyses, based on 

term lengths and prices in SBC Illinois’ existing tariffs.  I am including this termination 

liability comparison for two of SBC Illinois’ products – Centrex and DS1 (Schedules 

BG-R3 and BG-R4).  Both of my analyses assume a 36-month term agreement.  As 

shown in these analyses, customers pay less under SBC Illinois’ approach than TDS’ well 

before the “final months” of the contract term.  In fact, in my examples, TDS’ approach 
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produces higher amounts than SBC Illinois’ approach in over 60% of the months in the 

given contract terms.  In other words, from the standpoint of the issue raised by Mr. 

Koch, TDS’ approach is not superior to SBC Illinois’.  I consider these to be 

representative examples. 

 

Q. Is it pro-competitive for termination liabilities to be high at the end of a contract 

term? 

A. No.  Even Mr. Koch concedes that the TDS approach produces much higher termination 

liabilities than SBC Illinois’ toward the end of a contract term.  As Dr. Frankel explains, 

it makes no sense to compel use of a termination liability that increases to very high 

levels in excess of total remaining revenues due under the contract as it approaches 

expiration.  

 

V. STAFF’S VIEW OF TDS’ PROPOSAL 

Q. What is Staff’s view of TDS’ proposal?   

A. Staff also viewed TDS’ proposal as having negative and positive attributes.  On the one 

hand, Mr. Koch acknowledges that restricting the termination liability which SBC Illinois 

can use in its term agreements would reduce the Company’s willingness to offer 

customers attractive discounts.  Mr. Koch also recognized that SBC Illinois alone should 

not be precluded from engaging in competitive practices that Mr. Koch admits are 

standard in the marketplace.  (Staff Ex. 2.0, pp. 5-6). 
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 On the other hand, Staff apparently prefers the “give back the unearned discount” 

methodology to a forward-looking percentage of what remains on the contract.  

According to Staff, TDS’ proposal is “reasonable to the customer” and would have a 

“positive impact on competition in SBCI’s service territory.”  (Staff Ex. 2.0, p. 4).  As I 

noted previously, Mr. Koch’s views are premised on the assumption that TDS’ approach 

would produce smaller termination liabilities than SBC Illinois’ and, therefore, would 

have a positive impact on the ability of competitive carriers to obtain the business of 

customers on contract with SBCI.   

 

Q. Do you agree with Staff’s assessment?   

A. No.  First, from a conceptual basis, Staff is looking at this issue from the wrong 

perspective.  Staff’s entire focus is on the impact that a termination liability has on a 

business customer’s ability to “migrate” between carriers during the term of an 

agreement.  (Staff Ex. 2.0, pp. 12-13).  Staff seems to be confusing the policy issue here 

with “customer migration” concerns that have arisen in other contexts, where the 

Commission has required that SBC Illinois’ operating systems (“OSS” systems) allow 

end user customers to switch carriers seamlessly and without undue delay (e.g., the 

Section 271 proceeding).  However, these issues involved ordering, provisioning and 

billing systems that are used by CLECs once they “win” the customer.  They are entirely 

separate from the question whether customers under long-term agreements should be 

encouraged to breach them.   
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 As a basic proposition, business customers under long-term agreements are not supposed 

to be migrating back and forth between carriers during the terms of those agreements 

(whether from SBC Illinois to a CLEC or from a CLEC back to SBC Illinois or between 

CLECs).  They are supposed to be living up to their contractual obligations and making 

new vendor choices when their agreement terminates.   

 As I indicated in my direct testimony, termination liability policies should not be reverse-

engineered to produce the lowest possible cost of switching carriers.  (SBC Ill. Ex. 1.0, 

pp. 36-37).   

 

 Secondly, from a practical basis, the “payback the savings” methodology results in a 

higher termination liability calculation in many instances, contrary to Mr. Koch’s 

assumptions.  Again, I refer back to the two real-world examples addressed earlier in my 

testimony (SBC Illinois’ DS1 and Centrex services).  As Schedules BG-R3 and BG-R4 

show, the TDS-endorsed method results in a higher termination liability calculation the 

majority of the time. 

 

Q. Could the TDS approach have an impact on the carrier’s willingness to discount its 

rates?   

A. Mr. Koch recognizes this drawback at the outset of his testimony.  (Staff Ex. 2.0, p. 5).  

Staff asserts that the improved ability of customers to migrate between carriers offsets 

this concern. To the extent that Staff’s position is based on an implicit assumption that 

the customer can obtain as good a deal (both in terms of price and product) from another 

carrier, that is not necessarily the case.  First, as a factual matter, other carriers may not 
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offer the same service or the same level of discount.  Second, forcing customers to take 

service from another carrier disserves customers that prefer to look to SBC Illinois for 

competitive products at attractive prices.  Third, if all carriers are subjected to the “give 

back the unearned discount” policy (as Staff suggests), then the overall level of 

discounting in the Illinois business marketplace may decline.  SBC Illinois is at a loss to 

understand why this is a desirable result.  

 

Q. Does Staff address the situation where TDS’ approach cannot be used at all, e.g., in 

a contract for a customer-specific network?   

A. No, Staff completely ignores this problem.  As I explained in my testimony, “give back 

the unearned discount” methodologies are unworkable where SBC Illinois installs 

facilities solely for the use of one customer and those facilities cannot be reused for 

another customer.  (SBC Ill. Ex. 1.0, pp. 42-43).  For this kind of arrangement, there also 

is no alternative scenario where the network is priced based on a shorter term and at a 

lower level of discount.  Therefore, it is not possible to calculate the “unearned discount.”  

In short, the TDS approach cannot be considered without resolving this issue and Staff 

does not do so.   

 

Q. Has Staff considered the administrative complexities associated with TDS’ 

approach?  (SBC Ill. Ex. 1.0, pp. 44-45).   

A. There is no mention of them in Mr. Koch’s testimony.   
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Q. Has Staff considered the fact that the TDS approach produces counter-intuitive 

results?  (SBC Ill. Ex. 1.0, pp. 40-41).   

A. There is no mention of this issue in Mr. Koch’s testimony.   

 

Q. Is SBC Illinois taking the position that TDS’ approach should not be permitted?   

A. No.  My point is that TDS’ approach has its own drawbacks and should not be imposed 

on SBC Illinois (or anyone else).  TDS, however, is certainly entitled to make its own 

business decisions in this area.  If TDS concludes that “give back the unearned discount” 

makes sense to it from a business and competitive perspective, then it should be free to 

use this approach.  That is a far cry, however, from asking the Commission to impose this 

approach on other carriers to which it does not make business or competitive sense.   

 

VI. STAFF’S PROPOSED RULEMAKING PROCEEDING 

Q. Staff’s principal recommendation is that the Commission conduct a rulemaking 

proceeding to establish consistent termination liability policies for the entire 

industry.  (Staff Ex. 1.0, pp. 15-16; Staff Ex. 2.0, pp. 13-14).  What is the basis for 

Staff’s proposal?   

A. Staff proposes a rulemaking proceeding because it believes that there are offsetting policy 

concerns here.  Mr. Koch acknowledges that SBC Illinois should not be held to a “higher 

standard” than its competitors in the business marketplace.  (Staff Ex. 2.0, pp. 5-6, 12, 

13).  Therefore, Staff recommends that the Commission establish guidelines applicable to 

all carriers.   
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Q. Does SBC Illinois support the initiation of a rulemaking proceeding?   

A. Only in one circumstance.  As I indicated in my Direct Testimony, if the Commission 

concludes that only TDS’ approach to termination liabilities is lawful, then it should be 

imposed in an even-handed manner on all carriers in Illinois.  (SBC Ill. Ex. 1.0, p. 45).  I 

agree with Mr. Koch that a rulemaking proceeding would be the appropriate means of 

achieving that result. 

 

Q. Has either Staff or TDS demonstrated that only the TDS approach is lawful?   

A. No.  At most, TDS and Staff have demonstrated that “give back the unearned discount” is 

an approach that could be used by a carrier in Illinois.  They have not demonstrated that it 

must be used.   

 

Q. Should the Commission embark on a rulemaking proceeding before evaluating both 

the likely outcome and the impact it will have on carriers in the interim? 

A. No. As I will explain in more detail, the mere fact of a rulemaking will disrupt 

competitive behavior in the Illinois marketplace.  Given the fact that Staff favors the TDS 

approach --- and would presumably propose it in the rulemaking proceeding --- the 

record in this complaint provides a reasonable proxy for what would likely result from 

the rulemaking proceeding.  The only difference is that other CLECs would also weigh in 

on the issues. 

 

Q. What is the likely response of the other CLECs in Illinois?   
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A. My judgment is that every CLEC in Illinois other than TDS would object violently to any 

effort by the Commission to impose TDS’ approach on them by regulatory fiat.  As Mr. 

Koch explained, most of the CLECs refused to even reduce the amount of their forward-

looking early termination liability policies during the workshops in 2001.  To my 

knowledge, Staff never attempted to persuade the carriers to restructure them along the 

lines of the Ascent decision.  As a result, the rulemaking record would consist of (at least) 

seven major CLECs and SBC Illinois arrayed in favor of forward-looking termination 

liabilities and TDS as the sole CLEC supporting the “give back the unearned discount” 

approach.  (SBC Ill. Ex. 1.0, Sch. 36-3).   

 

 Unless the Commission, based on the record developed in this proceeding, believes that it 

is likely to adopt TDS’ approach over the opposition of virtually the entire 

telecommunications industry in Illinois, then a rulemaking proceeding would be a costly 

and unproductive exercise.   

 

Q. Is regulation of the industry’s termination liability practices necessary or 

appropriate?   

A. No.  As Mr. Koch acknowledges, there is an integral relationship between the prices that 

carriers offer customers (i.e., the level of discount) and the termination liability policy 

that it can apply.  As I discussed previously, there is also an integral relationship between 

a carrier’s ability to even provide customers with custom solutions and termination 

liabilities that allow them to recoup losses in the event of early termination.   
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 The Commission should be extremely cautious about regulating carrier conduct that 

directly affects both prices and service.  Pricing is at the heart of the competitive 

marketplace.  Customers will not benefit if carriers in Illinois are disincented from 

providing attractive prices under long-term agreements.  Customers will not benefit if 

carriers in Illinois are disincented (or effectively precluded) from offering the custom 

network solutions that are increasingly demanded by larger business customers.  Thus, a 

high burden should be placed on both Staff and TDS to make the case that regulatory 

intervention is required to correct a failure in the marketplace – a burden they have not 

met.   

 

Q. Has the Commission previously attempted to regulate competitive prices or price-

related practices on an industry-wide basis?   

A. Only in one very limited circumstance.  In the late 1990’s, there was public outrage over 

price gouging by operator services providers at certain payphones.  In response, this 

Commission (as well as Congress and the FCC) took action, including the “unblocking” 

of private payphones so that customers could reach other operator services providers; 

mandatory disclosure of the operator services provider and its rates; and presumptive 

tests of “reasonableness” for operator services rates..  This was a unique circumstance, 

however, because consumers did not have the information necessary to make an informed 

choice and were not being given choices between providers.   

 

No such special circumstances exist here.  Business customers are sophisticated and 

understand the vendor choices available to them.  Business customers understand that 
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long-term agreements impose liabilities on them if they terminate prematurely.  The 

marketplace is fully capable of disciplining carriers that adopt policies that customers 

find unreasonable.  Adopting industry-wide guidelines in this area would run counter to 

this Commission’s long-standing, procompetitive policies.   

 

Q. Does the Illinois Public Utilities Act contemplate regulatory intervention into 

carriers’ contracting practices for the reasons suggested by Staff? 

A.  I do not believe so.  Section 13-509 allows companies to enter into contracts on an “off 

tariff” basis for competitive services.  It provides as follows: 

  “...Upon submitting notice to the Commission of any such agreement, the 
telecommunications carrier shall thereafter provide service according to the terms 
thereof, unless the Commission finds, after notice and hearing, that the continued 
provision of service pursuant to such agreement would substantially and adversely affect 
the financial integrity of the telecommunications carrier or  would violate any other 
provision of this Act.”  

  
Although I am not an attorney, and this issue will be addressed in more detail in the 

Company’s brief, this section suggests that contract terms can be altered by the 

Commission only in the event of severe financial risk to the carrier or unlawfulness.  In 

my view, it does not contemplate regulation merely to achieve a “better” competitive 

result, which is what Staff is proposing. 

 

Q. Are there costs associated with a rulemaking proceedings?   

A. Yes.  By their nature, rulemaking proceedings are time-consuming and resource-

intensive.  As I understand it, the Commission typically conducts a contested hearing 

proceeding to develop a proposed rule and then goes through standard rulemaking 
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proceedings to adopt the rule.  Even Staff concedes that this rulemaking would be a 

“large scale endeavor.”  (Staff Ex. 2.0, p. 13). 

 

 Moreover, there are other “costs” that are more difficult to quantify, but are potentially 

even more serious.  As I indicated earlier, the mere fact of a rulemaking will cast a cloud 

over the contracting policies of every carrier in this state (other than TDS).  Carriers will 

not know whether they can rely on their existing termination liability policies when 

developing customer discounts or pricing a customer-specific network.  Since rulemaking 

proceedings in Illinois can take years, most carriers will find the situation difficult.  For 

example, assume hypothetically that the Commission were to invalidate all forward-

looking termination liability policies at the conclusion of the rulemaking proceeding on 

both a prospective and retroactive basis (as TDS proposes in this case for SBC Illinois).  

Carriers could then find themselves locked into contracts that are financially unattractive 

if the customer breaches and without any means to cure the problem (e.g. the discounts 

have already been given or the network has already been constructed).  If carriers are 

forced to play it “safe” from a financial perspective during the period that the rulemaking 

proceeding is pending, customers will be the losers.   

 

 On the other hand, assume that the Commission applies its new rules on a prospective 

basis only.  This would reduce the level of uncertainty.  However, the breadth of the 

relief granted in the rules would be also more circumscribed than what TDS is asking in 

its complaint.   
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Q. Both Mr. Omoniyi and Mr. Koch suggest that a rulemaking is necessary to avoid 

further litigation.  (Staff Ex. 1.0, p. 15; Staff Ex. 2.0, pp. 13-14).  Do you agree?   

A. No.  I believe that TDS filed its complaint because the Ascent decision seemed to signal a 

willingness on the Commission’s part to micromanage SBC Illinois’ termination liability 

policies.  Unlike the Ascent complaint, however, TDS’ complaint covers all of the 

products and services that SBC Illinois offers to business customers under term 

agreements.  If the Commission makes clear in this proceeding that the Ascent order was 

specific to the ValueLink family of services and was specific to the time and the facts of 

that case (i.e., term agreements offered immediately after the implementation of 

intraMSA presubscription, a 100% termination liability policy, less developed local 

exchange competition and so forth), and that it will not be extended to other products and 

services, SBC Illinois believes the likelihood of future litigation is small.   

 

VII. CONCLUSION 

Q. Does this conclude your rebuttal testimony?   

A. Yes.   


