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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
United Communications Systems, Inc. ) 
d/b/a Call One     ) 
      ) 
Petition for Arbitration of an    ) 
Interconnection Agreement with  ) 
Illinois Bell Telephone Company  ) ICC Docket No. 03-0772 
d/b/a SBC Illinois Pursuant to Section ) 
252(b) of the Telecommunications  ) 
Act of 1996     ) 
 
 
 

UNITED COMMUNICATIONS SYSTEMS, INC.’S 
REPLY BRIEF IN SUPPORT OF MOTION TO STRIKE 

 
United Communications Systems, Inc. (“UCS”) respectfully submits this reply 

brief in support of its motion, filed March 1, 2004, to strike portions of the Direct 

Testimony of Illinois Bell Telephone Company d/b/a SBC Illinois (“SBC”).   

ARGUMENT 

I. Because SBC’s Testimony and Response to Petition Are Unverified, They 
Must Be Stricken. 

 
SBC does not—indeed cannot—controvert the argument made in UCS’ opening 

brief that SBC’s testimony failed to comply with two separate provisions of the 

Commission’s rules requiring that its Response and written statements be “verified.”  

Instead, it points to the fact that in other dockets, SBC submitted unverified testimony 

that—absent any objection by an opposing party—was not stricken.  The fact that SBC 

has gotten away with its failure to comply with the Commission’s rules in instances in 

which its non-compliance was not brought to the attention of the Commission or an 

Administrative Law Judge does not mean that the Commission must forever allow SBC 

to flout its rules, even when SBC’s noncompliance is brought to the Court’s attention. 
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SBC also suggests that the absence of verification is excusable because its 

witnesses will adopt their testimony under oath at the hearing.  But the Commission’s 

Rules do not provide for a witness to adopt his or her testimony under oath at a hearing; 

rather, they require that the testimony be verified at the time it is submitted.  See 83 Ill. 

Admin. Code § 761.110(b) (“Verified responses and verified written statements . . . shall 

be filed no more than 25 days after the filing of the petition for arbitration.”). 

Rules mean nothing if they may be flouted with impunity.  The Commission 

should enforce its procedural rules by striking non-compliant testimony. 

II. The Commission Should Strike SBC’s Testimony Addressing Issues Raised 
by UCS that SBC Avoided Discussing in its Response. 

  
In its opening brief, UCS demonstrated that SBC’s testimony concerning the 32 

issues raised by UCS should be stricken because the Commission’s rules only allow a 

respondent to file testimony that constitutes “respondent’s support for its response.”  83 

Ill. Admin. Code § 761.110(e).  SBC first contends that pursuant to 47 U.S.C. § 252(b)(3) 

that it was not required to file a response.  Regardless, the consequences provided by the 

Commission’s rules are that since SBC has no response to “support” on these issues, it 

may not avail itself of “supporting testimony.” 

Pointing to an attachment to its Response, SBC also contends that it did in fact 

address UCS Issues 1-32 in its Response; however, the words of SBC’s Response itself 

contradict SBC’s contention.  SBC’s Response itself stated as follows: “SBC Illinois will 

not undertake to set forth its positions regarding the issues raised by UCS’ Petition in this 

Response, because that is not the purpose of a response to a petition under the 1996 
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Act.”1  SBC explained that it would instead set forth “its positions regarding the issues 

raised in UCS’s Petition” in the testimony and briefs that it would file at a later date.2 

SBC does not deny that contending that “it is not the purpose of a response to a 

petition under the 1996 Act” to set forth the respondent’s position with respect to the 

issues raised by the petitioner was a novel position for it; as UCS showed in its opening 

brief, SBC has addressed the petitioner’s issues in every prior Response in this 

millennium.  It is comical that SBC contends in its opposition brief that “SBC Illinois’ 

Response requests that the Commission resolve the arbitration issues in SBC Illinois’ 

favor based not only on the reasons set forth in the Response but also ‘for the reasons to 

be set forth in SBC Illinois’ subsequent submissions.’”  There were no “reasons set forth 

in the Response” (at least not as to UCS issues 1-32), and SBC’s assertion that such 

“reasons” existed does not make it so.  Moreover, the fact that the Response 

foreshadowed that in “subsequent submissions” SBC would set forth some arguments to 

“support” its non-existent positions on UCS’ Issues 1-32 does not create any positions for 

the subsequently filed testimony to support. 

The short of it is that as long as the Commission allows SBC to engage in 

gamesmanship by refusing to answer legitimate discovery questions, and concealing its 

position from the Commission and the parties until the last possible minute, SBC will do 

exactly that, and the arbitration process and the public interest will suffer. 

                                                 
1  SBC Response, filed January 29, 2004, at 3.  SBC’s contention that the redline attachment to its 

Response “addressed” the issues raised in UCS’ Petition is of course belied by the text of SBC’s Response, 
disavowing any intention to “set forth its positions regarding the issues raised by UCS’ Petition in this 
Response.”  Moreover, it should be self-evident that an attachment to a filing is not the filing itself.   

2  Id. at 2-3. 
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III. The Commission Should Strike SBC’s Testimony Regarding Matters on 
Which SBC Refused to Respond to Discovery on Grounds of Relevance. 

 
In its opening brief, UCS argued that SBC’s testimony regarding avoided cost 

studies in other states should be stricken because SBC has refused, on grounds of 

relevance, to produce the studies and supporting documentation.  SBC contends that the 

testimony should be stricken only if SBC’s refusal to produce is sustained, and does not 

argue that even if its refusal to produce is sustained, the testimony should be allowed.  

UCS agrees; since this motion will likely be ruled upon either at the same time as or after 

UCS’ motion to compel, the Administrative Law Judge should strike the referenced SBC 

testimony if the discovery requested by UCS regarding SBC’s cost studies is not 

compelled.3 

IV. The Commission Should Strike SBC’s 15 New Issues and the Accompanying 
Testimony Because They Reflect SBC’s Breach of the Duty to Negotiate in 
Good Faith. 

  
In its opening brief, UCS showed that when a party has failed to present an issue 

during negotiations, that party could not raise the issues in its Petition or Response.  SBC 

does not deny this common sense assertion.  Instead, based solely on the plainly deficient 

affidavit of Ronald C. Hill (“Hill Affidavit”), SBC makes the obviously false claim that it 

actually did raise its 15 new issues “during negotiations.”  This claim must be rejected for 

two reasons.  First, paragraphs 3-8 of the Hill Affidavit, which SBC uses to support its 

position, should be stricken.  The Hill Affidavit is inadmissible under Ill. Supreme Court 

Rule 191.  The Hill Affidavit should also be stricken to the extent it involves testimony 

Mr. Hill is not competent to offer.  In addition, the Hill Affidavit reveals settlement 

                                                 
3  In its footnote 3, SBC argues that it should be permitted to discuss in its briefs the findings of the 

commissions from other states regarding SBC’s cost studies.  UCS agrees.  In this motion, UCS asks the 
Commission only to exclude material from SBC’s testimony, not from SBC’s briefs.  



   
 

6

negotiations, and SBC takes the position that such evidence is inadmissible.4  Second, 

even if the Hill Affidavit were to be considered, there is still no support for the claim that 

SBC proposed this language during pre-petition negotiations. 

A. Paragraphs 3-8 of the Affidavit of Ronald C. Hill Should Be Stricken. 
 

As an initial matter, SBC’s reliance upon the Hill Affidavit is impermissible in 

three respects, two of which have been relied upon by SBC in moving to strike 

evidentiary material offered by UCS. 

1. SBC’s Submission of the Hill Affidavit Violates Illinois 
Supreme Court Rule 191. 

The Hill Affidavit falls short of the criteria set forth in Illinois Supreme Court 

Rule 191 in at least two ways.  As Mr. Hill admits in the affidavit, several of his 

statements are not made upon personal knowledge.  See S. Ct. R. 191(a) (noting that 

affidavits “shall be made on the personal knowledge of the affiants”).  The Hill Affidavit, 

also does not contain the required statement that Mr. Hill can competently testify to the 

facts stated therein if called as a witness. See id. (stating that affidavit “shall affirmatively 

show that the affiant, if sworn as a witness, can testify competently”).  The Hill Affidavit 

therefore should be stricken in its entirety.     

2. The Hill Affidavit Should Be Stricken to the Extent that Mr. 
Hill Is Not Competent to Testify to Matters of which He Lacks 
Personal Knowledge. 

As SBC argued in its Renewed Motion to Strike, evidence of negotiations as to 

which the witness does not have first-hand knowledge must be stricken.5  On its face, the 

Hill Affidavit demonstrates that Mr. Hill lacks personal knowledge of much of its 
                                                 

4  SBC’s Renewed Motion to Strike at 3.  UCS does not share this view, but what is sauce for the 
goose is sauce for the gander. 

5  SBC’s Renewed Motion to Strike at 5-6.  UCS does not share this view, but what is sauce for the 
goose is sauce for the gander. 
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substance.  In ¶ 2, Mr. Hill explains that prior to his October 2003 involvement in the 

negotiations, Mary Pat Regan and Lee Sheehan were involved in the negotiations and Mr. 

Hill learned about those negotiations via “numerous discussions” with Ms. Regan and 

Mr. Sheehan.  In ¶ 3, Mr. Hill then goes on to describe in detail what Ms. Regan and Mr. 

Sheehan told UCS.  This is clearly hearsay, and under the approach to admissibility 

advocated by SBC in its Renewed Motion to Strike, must be stricken. 

3. Paragraphs 3-8 of the Hill Affidavit Should Be Stricken 
Because they Reflect Settlement Discussions.  

 
As SBC argued in its Renewed Motion to Strike, filed February 10, 2004, 

evidence of “positions and arguments the parties allegedly made in . . .negotiation 

settlement discussions” is inadmissible.6  Paragraphs 3-6 and 8 of the Hill Affidavit 

consist almost entirely of  “positions and arguments the parties allegedly made in 

negotiation settlement discussions” and should therefore be stricken. 

B. Even if the Hill Affidavit is Considered, SBC’s 15 New Issues and the 
Accompanying Testimony Should be Stricken. 

 
Even if the Commission were to consider the Hill Affidavit, it fails to establish 

that SBC raised its 15 Issues prior to the filing of the Petition.  The only specific action 

SBC claims to have taken prior to the filing of the Petition was to inform UCS of the 

existence of its “generic resale agreement and appendices.”  (SBC Resp. at 5.)  SBC did 

not, and does not claim to have informed UCS at any time prior to the filing of the 

Petition that it wanted to include the language in Issues 2-157 in the interconnection 

                                                 
6  See n.4 supra. 
7  SBC makes a slightly different argument with respect to SBC’s Issue 1.  SBC claims that this 

issue is necessary to address the fact that certain language in the redline accompanying UCS’ petition had 
never been unconditionally agreed to by SBC.  If so, this is not a new “issue;” it is merely SBC’s position 
concerning UCS’ issue. 
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agreement.  In fact, none of that language appeared in any of the redlines circulated by 

SBC (or by UCS) during the negotiation period.8  The statement “UCS did not object to 

this language during negotiations” (SBC Resp. at 5) is highly misleading.  Of course UCS 

did not object; SBC never proposed to include the language in the agreement.  The 

statement that “UCS failed to reflect SBC Illinois proposed language either as disputed or 

undisputed in the redline contract filed with its Petition,” is even more outrageous, since 

the language had never been “proposed” by SBC.  Merely informing UCS that SBC has a 

“generic resale tariff” does not constitute “proposing” that each and every clause in, and 

attachment to, that “generic” tariff be included in UCS’ agreement.  SBC simply never 

raised these issues during negotiations, and therefore, they must be stricken as Response 

Issues and stricken from SBC’s testimony. 

V. The Commission Should Strike SBC’s Testimony Regarding The 
Negotiations, If It Strikes UCS’ Testimony On The Same Matters. 

 
UCS argued that SBC’s testimony regarding negotiations should be stricken for 

the same two reasons advanced by SBC in its motion to strike UCS’ testimony:  (1) 

because the testimony is hearsay and (2) because it discloses settlement negotiations.9  

SBC offers no response to UCS’ demonstration that the hearsay objection is even more 

applicable to the testimony of SBC witness Smith, who by his own admission, did not 

participate in much of the negotiations, than it is to SBC witness Foster, who participated 

in the vast majority of the negotiations.  SBC also agrees with UCS’ assertion that to the 

                                                 
8  SBC’s Mary Pat Regan sent a Resale Agreement to Craig Foster on July 18, 2003.  SBC sent 

subsequent versions of the GTCs on September 12, 2003, October 20, 2003 (and Appendix Resale), 
November 7, 2003 and November 10, 2003.  These proposals are attached as Exhibit A hereto.  None 
contained any of the language that SBC now claims it “raised” during pre-petition negotiations. 

9  As stated in UCS’ opening brief on this motion, it is UCS’ position that the testimony offered by 
UCS should not be stricken.  UCS conditionally moves to strike SBC’s testimony only to the extent that 
UCS’ testimony is stricken. 
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extent that SBC’s motion to strike UCS testimony on the ground that it discloses 

“settlement negotiations” is granted, it is appropriate for SBC’s testimony regarding the 

same matters to be stricken.   

SBC does offer two bases why SBC’s motion should, at least in part, not be 

granted.  First, SBC contends that UCS has not identified all of SBC’s testimony that 

should be stricken in the event the motion is granted.  To address this contention, UCS 

has listed in Exhibit B hereto the lines of SBC witness Smith’s testimony that it 

conditionally moves to strike on these grounds, in addition to the lines listed in footnote 

25 of UCS’ opening brief.   

Second, SBC argues that its testimony does not concern “settlement negotiations,” 

but rather “contains nothing more than statements regarding the parties’ respective 

positions.”  This argument seeks to draw a completely unsupportable distinction between 

the SBC testimony that UCS moves to strike and the UCS testimony that SBC moves to 

strike.  For example, consider the following excerpt (lines 787-800) of the testimony of 

SBS witness Smith, which clearly describes the give-and-take of negotiations on a 

particular issue: 

As an incentive for UCS to reach a negotiated agreement with SBC 
Illinois and to avoid arbitration, SBC Illinois had offered UCS the 
opportunity to order CompleteLink with terms and conditions more 
favorable than those provided in the tariff (see UCS Petition, fn. 42 at 
page 25, citing Section 2 of Appendix Resale).  Specifically, SBC Illinois 
had offered that in a negotiated agreement (but not through arbitration) it 
would provision CompleteLink to (1) remove the MAD; (2) remove 
limitations on business locations and end user aggregation; (3) allow UCS 
to enter into multiple CompleteLink agreements; and (4) provide an 
additional discount. . . . However, because UCS filed for arbitration, SBC 
has withdrawn Section 2 of Appendix Resale. 

Compare the foregoing with the following excerpts of UCS testimony that SBC 

moves to strike: 
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SBC has actually already agreed to apply this “hierarchy of conflict” with 
respect to one form of Service Agreements–the CompleteLink agreement.  
In Section 2.3 of the Appendix Resale, an agreed upon provision, SBC 
agreed to the following treatment of a conflict between the terms of the 
Appendix Resale and the terms of the Resale Tariff and a CompleteLink 
Agreement:  “in the event of any conflict or inconsistency between the 
terms and conditions of this Appendix Resale and the terms and conditions 
of the Resale Tariff and/or a CompleteLink Agreement, the Parties agree 
that the terms and conditions of this Appendix Resale shall control and 
that such CompleteLink Agreement (and CompleteLink Plan) will be 
interpreted to the maximum extent permissible so as to effect the intent of 
the Parties as set forth in this Appendix Resale.” 

A comparison of the two excerpts shows that while SBC is disclosing the give-and-take 

of negotiations, UCS is merely relating an agreement between the parties that is reflected 

in agreed language filed as an exhibit.    

Similarly, while SBC has moved to strike several excerpts of UCS’ testimony that 

merely stated that SBC had not responded with a position on a particular UCS proposal,10 

SBC’s testimony is larded with numerous instances of virtually the same language 

concerning UCS’ alleged failure to respond with a position on an SBC proposal.11 

It is UCS’ position that it is impossible to distinguish between the testimony of 

the parties that are the subject to the motions to strike on the basis that one party’s 

testimony impermissibly discusses “settlement negotiations,” while the others merely 

states “the parties’ respective positions.”  Either neither should be stricken on these 

grounds (UCS’ preference) or neither should be stricken on these grounds.  With respect 

to the hearsay issue, however, there is far more of a basis to strike the testimony of SBC 

witness Smith, whose participation in the negotiations was minimal, at best, that the 

testimony of UCS witness Foster, who participated pervasively in the negotiations. 
                                                 

10  E.g., page 163, lines 3-4 (“In follow-up discussions, SBC has not provided a substantive response 
on this issue, only that it was still reviewing the provision”). 

11  E.g. Smith testimony, lines 2101-03 (“UCS’s position is unknown as, for whatever reason, it has 
not responded to [SBC’s proposal] despite a commitment to do so”); 2179-80; 2239-41; 2262-64; 2279-80. 
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