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17. (Resolved)

18. Combinations of UNEs Generally

Level 3's Position

in Appendix UNE, Section 2.9.8, Al would prohibit Level 3 from combining UNEs
with any Al--tariffed service offering except collocation. Level 3 proposes amending the
language of Section 2.9.8 to read “Unbundled Network Elements may not be connected
to or combined with Ameritech lllinois Access Services.”

Ametritech’s Position

Section 2.9.8 shouid include the language proposed by Al_-_ which prohibits
UNEs from being combined with Al access services or other Al-tariffed services, except
for tariffed collocation services.

According to Al, the Act does not require it to allow combinations of UNEs with
tariffed services other than tariffed collocation services. Therefore, According-to-Al-the
issue here is whether the agreement should bar Level 3 from combining UNEs with
other Al-tariffed services.

To the extent that Level 3 relies on 47 C.F.R. 51.309(a), which states that an
ILEC may not restrict the use of UNEs in a manner that would “impair the ability of a
requesting telecommunications carrier to offer a telecommunications service in the
manner the requesting carrier intends,” Al maintains its proposed language does not
violate the rule.

Al maintains that there is nothing in the Act or FCC rules which entitles Level 3 to
combine UNEs and tariffed services. Moreover, Al contends that Level 3 has not
shown that its present, future or potential business plans would in any way be affected
by an inability to combine UNEs and services.

Staff's Position

Staff recommends that Section 2.9.8— read as follows: “Unbundled Network
Elements may not be connected to or combined with Ameritech Hlinois access
services.”

Analysis and Conclusion

In this issue, Level 3 seeks the ability to combine UNEs with tariffed services
other than access services. To that end, Level 3 seeks to limit the language of
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Appendix UNE, Section 2.9.8 to preclude only combination of UNEs with access
services. Al asserts that the Act does not require it to allow combinations of UNEs and
tariffed services other than tariffed collocation services. We agree that Level 3 is barred
from combining UNEs with other tariffed services.

Al notes that when the FCC addressed loop-transport UNE combinations, that
agency discussed three options through which CLECs could meet the conditions to
lease such a combination. In each option, the FCC stated that “[t]his option does not
allow loop-transport combinations to be connected to the incumbent LEC's tariffed
services.” Supplemental Order Clarification, para. 22(a), (b), and (c). The plain
meaning of this language, repeated in each option presented to the CLECs, is that
UNEs are not to be combined with tariffed services. Although the Supplfemental Order
Clarification discusses this issue in terms of EELs, Level 3 does not offer evidence that
the principle set forth by the FCC should not apply to other UNEs.

So too, we are directed to paragraph 28 of the Supplemental Order Clarification
wherein the FCC states that “....the co-mingling determinations that we make in this
order do not prejudge any final resolution on whether unbundled network elements may
be combined with tariffed services.” (emphasis added). Given this particular choice of
words, the FCC appears to tell us that, as of now, UNEs may not be combined with
tariffed services.

Level 3 relies on Section 251(c)(3), codified at 47 C.F.R. 51.309(a), which states
that an ILEC may not restrict UNEs in a manner that would “impair the ability of a
requesting telecommunications carrier to offer a telecommunications service in the
manner the requesting carrier intends.” (Level 3 brief at 59.) We agree that, inasmuch
as Level 3 could not identify any existing or hypothetical situation where it seeks to
combine a UNE and a tariffed service, it is not “impair[ed]” in its ability “to offer a
telecommunications service in the manner the requesting carrier intends.” Intent
requires a certain degree of specificity in determining a business plan or strategy.
When an organization lacks any concrete example or desired outcome, as is the
situation here, it cannot then argue that it is hampered in pursuing its strategy or service
offering.

19. Enhanced Extended Loops {“EELs”}

Should a CLEC be allowed to count ISP ftraffic as local for the purposes of
qualifying for EELs?

Is a CLEC required to use Al's standard certification form? What, if any,

termination and nonrecurring charges must Level 3 pay Al to perform such special
access conversions?
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Level 3's Position

ISP traffic should be counted as local traffic for the purpose of obtaining EELs.
The ICC’s current position is that ISP traffic is local. Level 3 should not be required ic
use Al’s certification form. All the FCC requires is a letter setting out the request and
the basis under which Level 3 would qualify. The Al form goes beyond the FCC
requirements and would hinder market competition. Level 3 should not be required to
pay termination and recurring charges for the implementation of EELs.

Al is entitled only to forward-looking non-recurring charges for any functions
actually performed for special access conversions.

Ameritech's Position

Level 3 should use Al's standard certification form; cannot treat ISP-bound traffic
as local for these purposes; and must pay applicable termination and nonrecurring
charges.

Staff's Position

Staff contends that the “practical method of self-certification” adopted by the FCC
is all that should be required of a CLEC. Thus, a CLEC should be required only to send
a letter to the ILEC indicating under what usage option the requesting carrier seeks to
qualify. Staff maintains that Al's requirement for Level 3 to pay applicable termination
charges for special access converted to EELs is consistent with FCC rules. Any
termination penalties, however, must be reasonable and comply with the Uniform
Commercial Code and common law. Similarly, Staff believes that Al's requirement for
that Level 3 te—pay applicable service ordering charges and other administrative
charges when it converts special access service to EELs is reasonable, provided that
the service ordering charges are themselves reasonable and reflect the costs Al
actually incurred.

Analysis and Conclusion

| Al has a standard certification form that it requires for uses—when seeking a
special access conversion. Level 3 avers that all the FCC requires is a letter setting
forth a request and the local usage option under which the requesting carrier seeks to
qualify. Staff has filed an opinion on this issue which essentially agrees with Level 3.

Under the FCC rules a letter is all that is required and is sufficient for the
purposes of this agreement. Al's certification goes beyond the FCC requirements and
would tend to hinder, not promote CLEC growth. Would Al be able to deny an EEL if a
party failed to fill out part of the form but in all other respects complied with the FCC
requirements? The additional requirements are surplus and should be voluntary.
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In accordance with our decision in the Focal case, ISP traffic should be reqarded

as local for the purposes of EELs. There we expressly stated, "based upon the totality
of the circumstances, we conclude that, for the purposes of the self-cerification
requirement, Focal should be allowed to count ISP traffic as local.” However, the CLEC
must state clearly in its letter on which of the three grounds it is seeking certification.

The FCC and various state commissions have held consistently that the CLEC
should remain responsible for termination fees. There is no reason at this point to take
a fresh_look at termination charges. We agree with Al that if the FCC felt a fresh look
were mandated or appropriate it would have said so state in its UNE remand.

We also agree that Al is entitied to recurring charges for special access
conversions. As it points out, these reimbursements are to compensate for the actual

costs involved in the conversion. However, those charges should refiect the actual
costs incurred on a TELRIC Basis

20. Local Loop Definition

Level 3’s Position

Level 3 seeks to have Al provide it with notice of the availability of new untariffed
high capacity loops within 60 days of deploying such loops in its network. According to
Level 3, Al's testimony indicates that it will provide Level 3 with notice when it is
deploying a tariffed high capacity loop, but it is unknown if all loop offerings will be
tariffed. Level 3 contends that if a high capacity loop offering is ‘not tariffed, it will have
no way of knowing whether such loops have been deployed. Hence, it requests some
type of written notification to that effect.

Ameritech's Position

Al should not be required to provide notice to CLECs of the availability of higher
capacity loops after they are deployed in its network other than the notice already
provided via tariff fiing. Al's proposed language in Appendix UNE 7.1 faithfully
implements ILEC obligations under the FCC's UNE Remand Order and, therefore, this
language should be adopted. The notice Level 3 requestsed should not be required.
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Analysis and Conclusion

This dispute centers on whether Al should be required to give notice to Level 3
of the availability of untariffed new high capacity loops within 60 days of deployment.
We view this “notice” request as reasonable and believe that, for the convenience of
both parties, such notice requirement can best be satisfied by a posting on Al's website.

21. (Resolved)

22. Dedicated Transport

Is Al required to provide unbundled dedicated transport not only to locations
required by FCC fRule 319 but also between Al and another carrier where Level 3 has
a presence? Is Al required to give notice to Level 3 within 60 days of the deployment of
high capacity dedicated transport in the Al network?

Level 3's Position

Level 3 maintains that it should be able to order unbundled transport from Al to a
point of presence it maintains in a third-party carrier's office where such transport
exists. Further, Al should provide Level 3 with notice of the availability of new untariffed
high capacity transport offerings within 60 days of deploying such transport in its
network,

Ameritech’s Position

Unbundled dedicated transport is required only between the locations
designated by the FCC in Rule 319 (d){(1){1), and offices owned by third parties do not
fall within this definition. There is no reason why Level 3 should receive notice of new
facilities in a form any different than any other CLEC.

Analysis and Conclusion

Just as Level 3 has pointed out that the FCC requires only a letter rather than a
form for certification, the FCC’s Rule 312 has designated dedicated transport
obligations to locations “owned” by the requesting carrier or the ILEC. We agree with Al
that it does not have an obligation to provide dedicated transport to the third party
locations even if Level 3 has a presence there. That there is another method available
does not diminish Al's argument; in fact, it actually enhances the argument. Level 3 is
not foreclosed from obtaining the transport, but may obtain it by having the third party
order the dedicated transport and then Level 3 could obtain access through a cross
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connect. This would be in accord with the FCC’s position on this matter. While it may
not be the most efficient method, it still is the one mandated by the rules.

It is Al's position that it is sufficient to post notice on its web site (Al brief at 57).
We agree that this is a proper method that affords all CLECs an equal opportunity to
obtain such notice. While the original method of posting as part of its tariff tended to
divert attention from the announcement, the web site is readily available to all CLECs.
Al is directed to post within 60 days, at its web site TCNET.Ameritech.com, high
capacity transport offerings and updates.

23. Payload Mapping

Level 3's Position

Al should be required to provide Level 3 with payload mapping in any technically
feasible manner.

Ameritech's Position

Al will provide payload mapping to Level 3 to the same extent that it provides
payload mapping to itself or to any other CLEC. Specifically, Al will provide Dedicated
Transport as a point-to-point circuit dedicated to the CLEC at the following speeds:
DS1 (1.544 Mbps); DS3 (44.736 Mbps); OC3 (155.52 Mbps); OC12 (622.08 Mbps); and
QC 48 (2488.32 Mbps). Al will provide higher speeds to CLECs as they are deployed
in its network.

Analysis and Conclusion

It appears that all Level 3 wants is to be treated the same way Al treats itself and
other carriers. To this end, we believe it reasonable and hereby direct Al to provide
payload mapping to Level 3 to the same extent that it provides payload mapping to
itself or to any other CLEC in lllinois.

24. Dark Fiber

What percentage of spare dark fiber should a CLEC be aillowed in a requested
segment?

Level 3's Position

Level 3 seeks to obtain access to up to 50% of Al's spare dark fiber. Level 3,
like any carrier, contends that it needs to access enough fiber along any given route to
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ensure adequate redundancy in the provision of services. Level 3 agrees with Al's
definition of spare parts that already excludes maintenance spares, defective fibers,
and fibers reserved for Al's forecasted growth from the fiber that will be available to
accessible CLECs. Therefore, relatively few fibers may be available to CLECs in any
given segment and the 25% limitation Al proposes could prevent a CLEC from
obtaining necessary redundancy along that route.

Level 3 wants to ensure that the Order provides for redundancy if it requires
more than 25% of Al's spare dark fiber.

Ameritech’s Position

Al maintains that Level 3, and all other CLECs, should be permitted to obtain
access to up to 25% of Al's spare dark fiber. Given that the supply of dark fiber in Al's
network is limited, as even Level 3 concedes, it is appropriate to place reasonable limits
on the amount that any one CLEC may request.

Al further points out that there is no support for Level 3's assertion that it
requires up to 50% of the spare dark fiber, or that 50% somehow constitutes a
“practical quantity.” Finally, Al claims that there is no conceivable reason for granting
Level 3 access to 50% while other CLECs are limited to 25%.

Analysis and Conclusion

Level 3 points out that the only time that 50% of available fiber is significant is
when only a few fibers remain and it needs whatever additional fiber is available. |t
then seems that 25% is acceptable for most situations. In light of the fact that there are
other CLECs who will be making demands on Al, it appears that 25% is the appropriate
level. However, when the smallest amount of available fiber in a segment is greater
than 25%, Level 3 shall be entitled to the next available percentage of fiber_necessary
to achieve redundancy. This should address the concerns of Level 3 and ensure that
Al has available fiber for other CLECs.

25. Diversity

Level 3's Position

Upon Level 3' s request, and where such interoffice facilities exist, Al should be
required to provide physical diversity for unbundled dedicated transport at rates
compliant with the Act. Level 3 asserts that diversity should be made available at
specifically defined TELRIC rates in accordance with Section 251(d) whereas Al would
price diversity on an individual case basis because diversity could invoive both
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equipment and transport. If diversity is provided using any of the unbundled dedicated
transport offerings priced in the agreement, those prices should apply.

Ameritech’s Position

Al has no legal obligation to provide individual CLECs physical diversity that
does not already exist on its network. If Level 3 requests such diversity, it is reasonable
for the parties to negotiate appropriate rates that will allow Al to recover its costs for
providing such additional service. While Level 3 would strike language to that effect, it
offers no legal, technical or policy basis for its position. To the extent that Level 3
suggests that it might be willing to pay TELRIC rates, Al maintains that diversity is not a
UNE or form of interconnection and thus is not subject to the FCC's TELRIC rules.
According to Al, if it provides diversity for a CLEC on request, it may incur significant
additional costs for the additional facilities, equipment, and work needed to achieve
such diversity and, hence, must be allowed recovery of those costs. This is what Al’'s
proposed Section 9.4.2 of Appendix UNE would reqguire.

Analysis and Conclusion

“Diversity” is the general term for network arrangements that ailow a call to be
completed over an alternative route if, for some reason, the usual route is not available.
Al is correct in maintaining that diversity is not a UNE or a form of interconnection and,
therefore, is not subject to the FCC’s TELRIC rules. Nevertheless, we believe it proper
that, to the extent that any of the individual elements in diversity would constitute a
UNE, they should be priced at TELRIC.

26. (Resolved)

27. Point of Interconnection

After having established a POI in each local access and transport area (“L.ATA”)
in which Level 3 provides local exchange service, at what level of traffic should Level 3
be required to establish a POl at the Al access tandems?

Level 3's Position:

Level 3 believes that it should be permitted to establish a single POl in each
LATA in which it provides local exchange service. An additional POl should be
established at an Al access tandem once the traffic exchanged between Level 3 and Al,
with respect to that Al access tandem and subtending end offices, meets or exceeds an
0OC-12 level.
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Ameritech's Position

Given that Level 3 will initially will establish a single POl in each LATA in which it
provides local exchange service, it should be required to establish an additional POI at
each Al access tandem once the traffic exchange between Level 3 and Al with respect
to that tandem and its subtending offices meets or exceeds a DS-3 level.

Staff’'s Position

Staff maintains that the requirement for a new POl at the OC-12 level is
reasonable and would encourage deployment of efficient competitive fiber networks as
the traffic volume grows.

Analysis and Conclusion

Level 3 currently has one POl in the Chicago LATA, which is located in
downtown Chicago at the Wabash Tandem. From there, Level 3 traffic is routed to its
switch about eight blocks away. Al has eight tandems located throughout the Chicago
Area. NXX calls are transported by Al to the POI downtown and then by Level 3 to its
switch. Al wants Level 3 to establish POls at the tandems around the area. Once
transferred to a POI, Leve! 3 would bear the cost of the transport. The closer to the
initial call the POI is the less Al has to pay for transport. Each of the parties has
suggested a level of traffic at which a POl should be installed.

Al suggests a DS-3 level or approximately—672 calls being transmitted
simultaneously. Level 3 suggests an OC-12 level or about—42.000-calls—_8064
simultaneous call paths occurring simultaneously over the network. Staff agrees that
OC-12 is an acceptable level. A DS-3 represents about 0.5% at a tandem, while OQC-12
is about 5.7%_lines behind the tandem. Level 3 admits that 95% of its traffic is ISP.
The rapid continuous growth of the internet suggests that it is only a matter of time
before Level 3 will have to install additional POls in the Chicago LATA.

The installation of POls affects other issues in this and future arbitrations. With a
POl installed in a tandem the issue of the cost of regular and virtual NXX number
transport all but disappears. The question then is, what is the appropriate level of
traffic?

The average tandem in the Chicago area services about two to three hundred
thousand terminus sites. At 672 peak calls, PO! installation would be accelerated but
would place an unfair burden on CLECs. Once again, the purpose of the Act was to
encourage and foster CLEC competition through various protective schemes. To set
the figure too high would place an extra burden on the ILECs and discourage fiber and
technical growth in the Chicago LATA.
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Further, the FCC has determined that a CLEC need have one only POl per
LATA. The FCC in an amicus curiae brief filed in AT& T v. Hix states, "CPUC (Colorado
Public Utility Commission) erroneously relied upon economic considerations in_requiring
additional points of interconnection. _The 1896 Act “bars considering costs in
determining technically feasible points of interconnect access.” (FCC Order 199.) If it
were the desire of the FCC or the legislature to require more than one POl per LATA,
that could have been expressed in the statutes. Al has only unsubstantiated statement
that only one POl will affect service_and presumably make a higher level technically
infeasible. Some commissions have recognized the potential need for additional POls.
Level 3 has agreed to place other PQOls in the Chicago LATA. However, we have
already reiected the distance argument Al posed in_Focal,_as well as_its free ride
argument. The suggestion of OC-12 is reasonable_under_the circumstances, a_level
with which Staff agrees, and which does not pose any hardship for Al

We feel that the threshold should be set at an optical carrier level. The FCC
requires a CLEC to have only a single POl per LATA where technically feasible and
multiple switching access charges have no bearing on technical feasibility. Both Level
3 and Staff have stated that 0C-12 is an applicable standard. Level 3 should be
afforded every opportunity to establish itself in the Chicago LATA and to progress at a
speed that is commensurate with sound economic growth. By allowing sufficient time
and traffic to build up before requiring a POl to be established would accomplish this
end and further ensure that Level 3 would be able to supply_-_up-to-date technology.
We agree that OC-12 represents the appropriate threshold level of traffic before
requiring a POl to be established.

28. (Resolved)

29. (Resolved)

30. (Resolved)

31. Forecasting

Level 3's Position:

Level 3 asks to receive written confirmation from Al stating that it has received
Level 3's forecast and has included such information in its own forecast. According to
Level 3, if Al uses such forecasts in its own planning, it may help Al to meet its
obligations for provisioning trunks to Level 3. Further, Level 3 believes that Al should
be obligated to provide notice of tandem exhaust situations and, pursuant to FCC rules,
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notice of any network expansions, software and hardware upgrades or other network
changes that would preclude Al from completing Level 3's orders. Such information is
critical, Level 3 claims, to its planning process and reasonably related to improving its
ability to serve its customers and add new customers to its network.

Ameritech’s Position

Al's brief indicates that this matter is resolved.

Analysis and Conclusion

The particular notices which Level 3 seeks are, in our view, both reasonable and
necessary. To be sure, each of these measures is intended to improve Level 3's ability
to serve its customers and add new customers to its network. To the extent this may
impose any undue burden on Al, we have not been so informed and will not speculate.
Level 3's request is granted.

32. Trunk Blocking

Level 3's Position

Level 3 has requested a blocking objective of 0.5% for all trunk groups measured
during peak usage.

Ameritech's Position

Al proposes a blocking objective of 1% for all trunk groups measured during
peak usage. It asserts that there is no legal or policy basis for Leve! 3's request that
the Commission require Al, whose network functions at the industry standard and long-
established 1% blockage level, to redesign its network in order to achieve the 0.5%
level that Level 3 desires. Al states that its network is designed so that during the
busiest hour of an average day es in the busiest month, 10 out of every 1,000 cails will
be blocked because no trunk is available to carry them. According to Al, this 1%
blockage rate is standard in the industry and has been the accepted norm in lllinois for
years.

Staff's Position

Staff recommends that Al's blocking objective of 1% for all trunk groups, as
measured during peak usage, be adopted because it is consistent with the standards
set out in the Administrative Code.
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Analysis and Conclusion

Staff witness Green concurs that the telecommunications industry has for
decades engineered its trunking facilities at a P.01 and P.02 level of service which
equates to one or two calls in 100 being blocked in the busy hour. His testimony shows
that Al should be required to provide only the standards set out in the Administrative
Code and not te the higher standards requested by Leve! 3 which would force Al either
to enhance the current network that it provides to itself and to other CLECs or to build a
separate network just for Level 3. According to Staff, both of these measures would
require Al to incur substantial costs with little or no benefit to telecommunications
services in lllinois. We are convinced by the evidence and the underlying analysis here
presented that Al's position is correct, reasonable, and should be followed.

33. Trunk Utilization

Level 3’s Position

Level 3 would like to have the ability to order additional trunks, based on trunk
forecasts, when its existing trunks are at the 50% utilization ievel. In Section 8.4 of
Appendix ITR, however, Al proposes to restrict orders for additional trunks until Level 3
has reached a 75% utilization level.

Ameritech’'s Position

Level 3 should be permitted to order additional trunks, based on trunk forecast,
when its existing trunks are at a 75% utilization level. When Level 3's existing trunks
reach a 50% utilization level, Al would like to accommodate projected increases in
Level 3 traffic by (1) increasing Level 3's utilization of existing trunks to 75% and (2)
allowing Level 3 to order new trunks when its utilization reaches 75%.

Analysis and Conciusion

The issue is whether Level 3's trunks are to be configured for 50% utilization, as
Level 3 proposes, or 75% utilization, as Al proposes. Level 3 argues that a 75%
utilization level would give Al a competitive advantage and restrict Leve] 3’s ability o
add high volume customers to its network. Additionally, Level 3 argues that Al's
proposal would require Level 3 to plan carefully in several ways and on several levels o
be sure that additional trunks will be ordered in time to be turned up_ within Al's
provisioning_intervals. -Al maintains that its proposal encourages Level 3 to make
efficient use of the network without imposing inefficient buildout costs for new trunks
before they are necessary.
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A utilization level set at 50% would require Al to install new trunks even though
Level 3 would have to double its total traffic volume before the existing trunks of Level 3
were fully used. The ability of Al to reclaim unused trunks does_not eliminate this
problem as there are no assurances that Al would be able to put those trunks to use
and Al would therebv wmd up W|th stranded mstallat:on costs. -Eevel-%—a#gues—that—m—s

unﬂeeessapf—eests——ln our_view, requiring Level 3 to be more eﬁ'ment Le., plan

carefully, outweighs_having Al incur unneccessary cost. Thus, Al's position will prevail
on this issue.

34. Indemnity

Al seeks specific protection for any unauthorized misuse of its OSS that is
achieved via Level 3's systems.

Level 3's Position

The agreement already protects Al adequately and Level 3 should not be held
responsible for the actions of other parties beyond its control.

Ameritech’s Position

Al needs the additional protection from the unauthorized misuse of its OSS that
might-be-achieved-via- by L evel 3’s users_or employees. Al asserts that it should not be
liable for the acts of others.

Analysis and Conclusion

While Al's concerns regarding the potential dangers to its OSS may be valid, it is
unreasonable to require Level 3 to indemnify for the acts of others. The fact that a
Level 3 customer causes harm to Al's OSS is not Level 3's responsibility. It is the
equivalent of asking Level 3 to vouch for the good conduct and behavior of all its
subscribers. This would amount to a near impossibility. Even employers are not
required to vouch for the certain conduct of their employees unless they knew or should
have known of their propensities.

Al's indemnity argument is flawed. The language seems to imply that Level 3
should indemnify Al for all claims regardless of fault. There is not any justification for
that kind of language. As Level 3 points out in it brief, Al has recourse based upon the
general provisions of the agreement.
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35. (Resolved)

36. (Resolved)

37. (Resolved)

IV. COMPLIANCE WITH ARBITRATION STANDARDS

Pursuant to Section 252(c), state commissions are required to apply three
standards when resolving open issues and imposing conditions upon parties to an
Interconnection agreement in arbitration. The first standard requires the agency to
ensure compliance with Section 251 and any rules promulgated thereunder. The
Commission has reviewed each of the conclusions reached herein and finds that they
are in compliance with the relevant statutes and rules. Under the second standard, the
state agency is required to establish rates according to Section 252(d). The third
standard requires the state agency to provide a schedule for implementation of the
terms and conditions by the parties.

As a final implementation matter, the parties shall file, no later than fifteen
calendar days from the date of service of this arbitration decision, the complete
interconnection agreement for Commission approval pursuant to Section 252(e) of the
Act.

By Order of the Commission this 29" of August, 2000.

Chairman




