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10.1  Neither Party nor its subcontractors or agents shall use in any advertising or sales promotion, press
releases, or other publicity matters any endorsements, direct or indirect quotes, or pictures that imply
endorsement by the other Party or any of its empioyees without such first Party's prior written approval.
The Parties will submit to each other for written appraval, prior to publication, all publicity matters that
mention or display one another's name and/or marks ¢r contain language from which a connectien to
said name andior marks may be inferred or implied; the Party to whom a request is directed shall
respond promptly. Nothing herein, however, shall be construed as preveniing either Party from publicly
stating the fact that it has executed this Agreement with the other Party.

10.2 Nothing in this Agreement shall grant, suggest, or imply any authority for one Party to use the name,
trademarks, service marks, logos, proprietary trade dress or trace names of the other Parly in any
advertising, press releases, publicity matters, marketing and/or promotional materials or for any other
commercial purpose without prior written approval from such other Party.

11, NO LICENSE

11.1  Except at otherwise expressly provided in this Agreement, no license under patents, copyrights or any
other Intellectual Property right (other than the limited license to use consistent with the terms,
conditions and restrictions of this Agreement) is granted by either Party or shall be implied or arise by
estoppel with respect to any transactions contemplated under this Agreement.

12. CONFIDENTIALITY
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the other in accordance with the prowsmns of Secnon 222 Of he Act nrovided, that notwithstanding any of
1% i rnafion on a confidential basis to
ed fo enfarce the terms and
w2 prior written notice of such

nﬂ *0;5(;;; ,’ -; oo _(-;-:-g'

Sisciosure 2 HEry wapropriate order for protective relief or
oifar raliah 5 ac;’ to stch proprietary information. As
iscinzes or otherwise makes available ifs

is ine Party that recelves such

1

used herat;
oropristary
Sropretarny 7o

12.2  Unless otherwise agreed, the obligations of confidentiatity and non-use do not apply to such proprietary
information that:

12.2.1 Was at the time of receipt, alreacy known to the Receiving Party, free of any obligation to keep
confidential and evidenced by written records prepared prior to delivery by the Disclosing Party;
or

12.2.2ls, or becomes publicly known through no wrongful act of the Receiving Party; or

12.2.3 Is rightfully received from a Third Party having no direct or indirect secrecy or confidentiality
ohligation to the Disclosing Party with respect to such information; provided that such Receiving
Party has exercised commercially reasonabie efforts 1o determine whether such Third Party has
any such obligation; or

12.2.4|s independently developed by an agent. employee representative or Affiliate of the Receiving
Party and such Parly is not involved in any manner with the provision of services pursuant to this
Agreement and does not have any direct or indirect access to the Proprietary Information; or

12.251s disclosed to a Third Party by the Disclosing Party without similar restrictions on such Third
Party's rights; or

12.2.6 Is approved for release by written authorization of the Disclosing Party, but only to the extent of
the authorization granted; or
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12.2.7 Is required to be made public or disclosed by the Receiving Party pursuant 1o Applicable Law or
regulation or court order or lawiful precess.
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13.1 This Agreement is the result of negotiations between the Parties and may incorporate
certain provisions that resuiled from arbitration by the appropriate state Commission(s). In entering into
this Agreement and any Amendments to such Agreement and carrying out the provisions herein,
neither Party waives. but instead expressly reserves. all of its rights. remedies and arguments with
respect to any orders. decisions, legislation or proceedings and any remands thereof and any other
federal or state requlatory. legislative or judicial action(s), including, without limitation, its intervening
law rights_relating to the following actions. which the Parties have not vel fully incorporated into this
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Agreement or which may be the subject of further government review: the United States Supreme
Court's opinion in Verizon v. FCC, el al, 535 U.S. 467 {2002): the D.C. Circuit's decision in United
States Telecom Assoclation. et. al v. FCC, 290 F.3d 415 {B.C. Cir. 2002); the FCC's Triennial Review
Order, released on Auqust 21, 2003, In the Matter of Review of the Section 251 Unbundling Obligations
ol Incumbent Local Exchange Carriers, CC Dockei No. 01-338. Implementation of ihe Local
Compelition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of
Wireline Services Offering Advanced Teiecommunications Capability, CC Docket No. 98-147 (FCC 03-
36) and the FCC's Biennial Review Proceeding which the FCC announced, in its Triennial Review
Order, is scheduled to commence in 2004; the FCC's Supplemental Order Clarification (FCC 00-183)
{rel. June 2, 2000), in CC Docket 86-98; the FCC's Order on Remand and Report and Order in CC
Dockets No, 96-98 and 99-68. 16 FCC Red 9151 {2001), {rel. April 27, 2001). which was remanded in
WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002}, and as 1o the FCC's Notice of Proposed
Rulemaking on the topic of Intercarrier Compensation generally, issued In the Matter of Developing a
Unified Intercarrier Compensatien Regime, in CC Docket 01-82 (Order No. 01-132), on April 27, 2001;
and the Public Utilities Act of lllinois. which was amended on May 8. 2003 to add Sections 13-408 and
13-409, 220 ILCS 5/13-408 and 13-409. and enacted info law {coliectively "Government Actions”.
Notwithstanding _anything to the contrary in this Agreement (including any amendments to this
Agreement), SBC-13STATE shall have nc obligation to provide UNEs, combingtions of UNEs,
combinations of UNE({s) and CLEC's own elements or UNEs in commingled arrangements beyond
those recuired by the Act, including the lawful and etiective FCC rules and associated FCC and judicial
orcers. The preceding includes without fimitation that SBC-13STATE shali not be obligated 1o provide
combinations (whether considered new or existing) or commingled arrangements invoiving SBC-
13STATE network elements that do not constitule required UNEs under 47 U.S.C. § 251(c)(3)
(including those nelwork elements no longer required to be so unbundled), or where UNEs are not
requested for permissible purposes. Except to the extent that SBC-13STATE has adopted the FCC ISP
terminating compensation plan ("FCC Plan”} in an SBC-13STATE state in which this Agreement is
effective, and the Parties have incorporated rates, terms and conditions associated with the FCC Plan
into this Agreement, these rights also include but are not limited 1o 8BC-13STATE's right to exercise ifs
option at any time to adopt on a date specilied by SBC-138TATE the FCC Plan, after which date iSP-
bound_traffic will be subject fo the FCC Plan's prescribed terminating compensation rates, and other
terms and conditions, and seek conforming modifications to this Agreement. If any action by any state
or federal reguiatory or legislative body or court of competent jurisdiction invalidates, modities, or stays
the enforcement of laws or regulations that were the basis or rationale for any rate{s), term(s) and/or
condition(s! {"Provisions”) of the Agreement and/or otherwise affects the rights or obligations of either
Party that are addressed by this Agreement, specifically including bul not limitad to those arising with
respect to the Government Actions, the affected Provision{s) shall be immediately invalidated, modified
or_stayed consistent with the action_of the requlatory or legislative body or court of competent
iurisdiction upon the written request of either Party {“Written Notice™. In addition. to the extent this
Agreement is in effect in [llinois, the Parties agree that any ICC orders implementing the lllinois Law,
including, without limitation, the ICC Rates, shall automatically apply 1o this Agreement (for the state of
lllingis only} as of the eifective date of any such order{s) upon Written Notice, and as soon as practical
thereafter, SBC ILLINOIS shall begin biling CLEC the |CC Rates; provided, however, the Parties
acknowledge and agree that no later than sixty (80) days from the Written Notice, the Parties will
execute a conforming Amendment to this Agreement so that the Agreement accurately reflects the ICC
Rales and SBC ILLINOIS wil! issue any adiustments. as needed. to reflect that the |CC Rates hecame
gffective between the Parties as of the effective date of the applicable ICC arder{s). With respect io ail
other Written Nolices hereunder, the Parties shall have sixty {60) days from the Written Notice to
attempt to negotiate and arrive at an agreement on the appropriate conforming meodifications to the
Agreement. If the Parties are unable 1o agree upon the conforming modifications required within sixty
{60} days from the Written Notice, any disputes between ihe Pariies conceming the interpretation of the
actions required or the provisions affected by such order shall be resolved pursuant to the dispute
resoiution process provided for in this Agreement.
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14, INDEMNITY

14.1

14.2

14.3

14.4

Except as otherwise expressly provided harein or in specific appendices, each Party shall be
responsible only for the Telecommunications Services, functions, facilities, products and services
which are provided by that Party, its authorized agents, subcontractors, or others refained by such
Paries, and neither Party shall bear any responsibility for the Telecommunications Services,
functions, facilities, products and services provided by the other Party, its agents, subcontractors,
or gthers retained by such Parlies.

Except as otherwise expressly provided herein or in specific appendices, and to the extent not
prohibited by Applicable Law and not otherwise controlled by tariff, each Party {the “Indemnifying
Party™) shall release, defend and indemnify the cther Party (the “Indemnified Party”} and hold
such Indemnified Party harmless against any Loss to a Third Party arising out of the negligence or
willful misconcuct {“Fault”) of such Indemnitying Party, #s agents, its End Users, contractors, or
others ratained by such Parties, in connection with the Indemnifying Party’s provision of Resale
Services, funclions, faciiities, products and services under this Agreement; proviced, however, thal
(i} with respect 1o employees or agents of the Indemnifying Party, such Fault occurs while
performing within the scope of their employment, (i) with respect to subcontractors of the
Indemnifying Party, such Fault occurs in the course of performing duties of the subcontractor under
its subcontract with the Indemnifying Party, and (i) with respect fo the Fault of employees or
agents of such subcontractor, such Fault occurs while performing within the scope of their
employment by the subcontractor with respect to such duties of the subcontractor under the
subcontract.

In the case of any Loss alleged or claimed by a End User of either Party, the Party whose End
User alleged or claimed such Loss {the “Indemnifying Party”) shall defend and indemnify the
other Party {the “Indemnified Party”) against any and all such Claims or Losses by its End User
regardless of whether the underlying Resale Service function, facility, product or service giving rise
to such Claim or Loss was provided or pravisioned by the Incemnified Party, unless the Claim or
Loss was caused by the gross negligence or willful misconduct of the indemnified Party.

A Party (the "Indemnifying Party"} shall defend, indemnify and hold hammless the other Party
(“Indemnified Party") against any Claim or Loss arising frem the Indemnifying Parly's use of
Resale Services, functions, facilities, products and services provided under this Agreement
involving:

1441 any Claim or Loss arsing from such Indemrifying Parly's use of Resale Services,
functions, facilities, products and services offered under this Agreement, involving any
Claim for libel, slander, invasion of privacy, or infringement of Inteliectual Property rights
arising from the Indemnitying Party's or its End User's use.

14.4.1.1  The foregoing incluces any Claims or Losses arising from disclosure of any
End User-specific information asscciated with either the originating or
terminating numbers used to provision Resale Services, functions, facilities,
products or services provided hereunder and all other Claims arising aut of any
act or omission of the End User in the course of using any Resale Services,
{unctions, facilities, products or services provided pursuani to this Agreement,

14.4.1.2  The foregoing inclizdes any Losses arising from Claims for actual or alleged
infringement of any Intellectual Property right of a Third Party to the exient that
such Loss arises from an indemnifying Party's or an Indemnifying Party’s End
User's use of Resale Services, functions, faciliies, products or services
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provided under this Agreement; provided, however, that an Indemnitying
Pany's obligation to defend and indemnify the Indemnified Party shall not

apply:

14.4.1.2.1 where an Indemnified Party or its End User modifies Resale
Services, funclions, facilities, products or services; and

144122 ne infringement would have occurred  without such
modification. ‘

any and all penalties imposed on either Party because of the Indemnifying Party’s failure

to comply with the Communications Assistance to Law Enforcement Act of 1994 (CALEA); provided that the
Indemnifying Party shall also, at its sole cost and expense, pay any amounts necessary o modify o replace
any equipment, facilities or services provided to the Indemnified Party under this Agreement to ensure ihat
such equipment, facilities and services fully comply with CALEA.

145 A Party shall reimburse the other Parly for damages to the Parly's facilities utilized to provide
Telecommunication Services caused by the negligence or williul act of a Party, its agents or
subcontractors or a party's End User or resuiting fram the malfunction of either Party's facilities,
functions. products, services or equipment provided by any person or entity other than the Parties.
Upen reimbursement for damages, the Party will cooperate with the other Party in prosecuting a
claim against the person causing such damage. The Pary shall be subrogated to the right of
recovery by the other Party for the damages to the extent of such payment.

14.6 Indemnification Procedures

14.6.1

14.6.2

1463

14.64

Whenever a claim shall arise for indemnification under this Section 14. the relevant
Indemnified Party, as appropriate, shall promptly notify the Indemnifying Party and
request in wriling the Indemnifying Party to defend the same, Failure to so notify the
Indemnifying Parly shall not relieve the Indemnilying Party of any liahiity that the
Indemnifying Party might have, except to the exient that such failure prejudices the
Inglernnifying Party's ability 1o defend such claim.

The Indemnifying Party shall have the right to defend against such liability or assertion, in
which event the Indemnifying Party shall give written notice to the Indemnified Party of
acceptance ¢f the defense of such claim and the identity of counsel selected by the
Indemnifying Party.

Until such time as Indemnifying Party provides written notice of acceptance of the defense
of such claim, the Indemnified Party shall defend such claim, at the expense of the
Indemnifying Party, subject to any right of the Indemnifying Party to seek reimbursement
for the costs of such defense in the event that it is determined that Indemnifying Party had
no obligation fo indemnify the Indemnified Party for such claim.

Upon accepting the defense, the Indemnifying Party shali have exclusive right to control
and conduct the defense and seltlement of any such claims. subject to consultation with
the Indemnified Party. So long as the Indemnifying Party is controlling and conducting the
defense, the Indemnilying Party shall not be liable for any settlement by the Indemnified
Party unless such Indemnifying Party has approvec such settlement in advance and
aqrees to be bound by the agreement incorporating such settlerment.
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At any time, an Indemnified Party shall have the right to refuse a compromise or
settlement, and, at such refusing Party’s cost, to take over such defense; provided that, in
such event the indemnifying Party shall not be responsible for, ner shall it be obligated to
indemnify the retusing Party against, any cost or liability in excess of such refused
compromise or settlement,

With respect to any defense accepted by the Indemnifying Party, the Indemnified Party
will be entitied to participate with the indemnifying Party in such defense if the claim
requests equitable relief or other relief that could affect the rights of the Indemnified Party,
and shall also be entitled to employ separate counsel for such defense at such
Indemnifiad Party's expense.

If the Indemnifying Party does not accept the defense of any indemnified ciaim as
provided ahove, the Indemnified Party shali have the right to employ counsel for such
defense at the expense of the Indemnitying Party.

In the event of a failure to assume the delense, the Indemnifiec Party may negctiate a
settlement, which shall be presented to the Indemnifying Party. It the Indemnifying Party
refuses to agree 1o the presented settlement, the Indemnifying Party may take over the
defense. If the Indemnilying Party refuses to agree to the presented settlement and
refuses io take over the defense, the Indemnifying Party shali be liable for any reasonable
cash settlement not involving any admission of liability by the Indemnifying Party, though
such setllement may have been made by the Indemnified Party without approval of the
Indemnifying Party, it being the Parties' intent that no settlerment involving a non-monetary
concession by the Indemnifying Party, including an admission of liabllity by such Party,
shall take effect without 1he writter approval of the Indemnifying Party.

Each Party agrees 10 cooperale and to cause its employees and agents 1o cooperate with
the other Party in the defense of any such claim and the relevant records of each Party
shall be available to the other Party with respect to any such defense, subiect to the
restrictions and limitations set forth in Section [20].

14.6.10To the extent that state or federal faw or regulations require SBC-4STATE to reimburse

CLEC for credils, cellular telephone costs or other compensation for End Users resulting
fram failure to meet certain service quality standards, nothing in this Agreement shall be
deemed to require CLEC to follow procedures 1o abtain such reimbursement ather than
thase procedures set forth in the applicable state or federal law or regulations. Dispuies
shall be resolved pursuant to dispule resolution processes specified by such state or
federal law or regulations, if any. In the absence of such specifically identified dispute
resolution processes, dispules shali be resolved pursuant to the dispute resolution
processes in this agreement. This paragraph does not create any additional liability for
either Party and is only intended fo ctarify tha processes for obtaining the reimbursement
described herein where authorized by law or regulation.

15. LIMITATION OF LIABILITY

16,1 Except as otherwise provided in Secticn 14 Indemnity or in specific appendices, each Party shall
be responsible only for services(s) and facility (ies) that are provided by that Party, its authorized
agents, subcontractars, or others retained by such parties, and neither Party shall bear any
responsibility for the service{s] and facility (ies) provided by the other Party, ils agents,
subcontractors, or others retained by such parties.
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16.2 Except as otherwise expressly provided in specific appendices. in the case of any Loss alleged or
claimed by a Third Party 10 have arisen out of the negligence or willful misconduct of any Parly, each
Party shall bear, and its obligation shall be limited to, that portion (as mutually agreed to by the Parlies
or as otherwise eslablished) of the resulting expense caused by its own negligence or willful
miscenduct or that of its agents, servants, contractors, or others acting in aid or concert with it.

18,3 A Party may, in its sole discretion, provide in its tariffs and contracts with its End Users or Third Parties
that relate to any Telecommunications Services functions, facilities, products and services provided or
contempiated under this Agreement thal, to the maximum extent permitied by Applicable Law, such
Party shall not be liable 1o such End User or Third Party for {i) any Loss relating to or arising out of this
Agreement, whether in contract, tort or otherwise, that exceeds the amount such Party would have
charged the End User or Third Parly for the Telecommunications Services, functions, facilities,
products and services that gave rise to such Loss and (i) any Consequential Damages. If a Party
elects not to place in its tariffs or contracts such limitation{s) of liability, and the other Party incurs a
Loss as a result thereof, the first Party shall indemnify and reimburse the other Party for that portion of
the Loss that would have been limited had the first Parly included in its tariffs and coniracls the
limitation(s) of liahility described in this Section 15.3.

15.4  Neither CLEC nor SBC-4STATE shail be liable 1o the other Party for any Consequentiai Damages
suffered by the other Party, regardless of the form of action, whether in contract, warranty, strict
liability, tort or otherwise, including negligence of any kind, whether active or passive (and including
alleged breaches of this Agreement and causes of action alleged to arise from allegations that
breach of this Agreement constitutes a violation of the Act or other Applicable Law), and regardless
of whether the Parlies knew or had been advised of the possibility that such damages could result,
in connection with or arising from anything said, omitted, or done hereunder or related hereto,
including willlul acts or omissions; provided that the foregoing shall not limit a Party's obligation
under Section 14.2 fo indemnify, defend, and hold the other Party harmless against any amounts
payable to a Third Party, including any Losses, and Consequential Damages of such Third Party;
provided, however, that nothing in this Section 15.4 shall impose indemnity obligations on a Party
for any Loss or Consequential Damages suffered by a Party's End User in connectien with any
affected Telecommunications Services, functions, facilities, products and services. Except as
provided in the prior sentence, each Party hereby releases and holds harmless the other Party
{and such other Party's Affiliates, and thelr respectwe offlcers directors, employees and agents)
from any such Clalm ' cenianer i g Secqos 15,4 shall exclude or limit the lability of
zither & five or remedy provisions of the any
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't a Pany in connaction with the failure
e £ -3 &t the camier-to-carrier service quahly

A suremenis, applicable Resale Tariff or
v provided in an Appendix, aftachmeni,
gadercs o Senics ATELrngr 3Hachas -y retaranced haraln or therein payments required
pursuant to Section 3.7, including but not limiled to any penalties, damages. service associated
credils with the SBC and Ameritech merger or other penalties assessed by any state, and except
for indemnity obligations under Section 14 Indemnity, each Parly’s liability to the other Party for
any Loss relating te or arising out of any negligent aci or omission in its performance under this
Agreement whether in coniract, tort or otherwise, shall not exceed in total the amount SBC-
4STATE or CLEC has or would have properly charged to the other Party by such negligent or
breaching Party for the service(s) or function{s) not performed or improperty performed, unless the
damage is caused by SBC-4STATE's gross negligence or willful misconduct. Notwithstanding the
foregoing. in cases involving any Claim for a Loss associated with the installation, provision
termination, maintenance, repair or restoration of an individual Resale Service provided for a
specific End User of the other Party, the negligent or breaching Party’s liabilily shall be limited to
the greater of: {i) ihe total amount properly charged to the other Party for the service or function not
performed or improperly performed, and (i) the amount such negligent or breaching Party would
have been liable to its End User if the comparable retaif service was provided directly 1o its End

User.
GOVERNING LAW
16.1 Unless otherwise provided by Applicable Law, this Agreement shall be governed by and censtrued

in accordance with the Act, the FCC rules and regulations interpreting the Act and other applicable federal law.
To the extent that federal law would apply state law in interpreting this Agreement, the domestic laws of the
state in which the Resale Services, functions, facilities, products and services at issue are furnished or sought
shall apply, without regard 1o that state's conflict of laws principles. The Parties submit to persanal jurisdiction
in Chicago, lllinois; Indianapodis, Indiana; Detroit, Michigan; and Milwaukee, Wisconsin, and waive any and all
objection to any such venue.

17. REGULATORY APPROVAL

17.1The Parties understand and agree that this Agreement and any amendment or modification hereto will be
filed with the Commission for approval in accordance with Section 252 of the Act and may thergafter be
filad with the FCC. The Parties believe in goed faith and agree that the services to be provided under this
Agreement are in the public interest. Each Party covenants and agrees to fully support approval of this
Agreement by the Commission or the FCC under Section 252 of the Act without modification.

with the Commission for approval by
aursuent to Ssction 252 of the Act. Each
agreement under Sections 251 and 252
 the arbitration order of the Gommission
o of this Agreemeant by the Commission
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I suiil sl namcpais o the approval of this Agreement, to

18. CCMPLIANCE AND CERTIFICATION

18.1

18.2

183

18.4

Each Farty shali comply at its own expense with all Applicable Laws thal relate 1o that Party's
obligations to the other Party under this Agreement. Nothing in this Agreement shali be construed as
reguiring or permitting either Party to contravene any mandatory requirement of Appilicable Law.

Each Party warranis that it has obtained all necessary state certification required in each state covered
by this Agreement prior to ordering any Resale Services, functions, facilities, products and services
from the other Parly pursuant to this Agreement. Upon request, each Party shall provide proof of
certification.

Each Party shall be responsible for obtaining and keeping in effect all approvals fram, and rights
granted by, Governmenial Autharities, building and property owners, other carriers, and any other Third
Parties that may be required in connection with the performance of its obligations under this
Agreement.

Each Party represenis and warranis that any equipment, facilities or services provided to the other
Party under this Agreement comply with the CALEA,

19. LAW ENFORCEMENT

191

Each Party shali reasonably cocperate with the other Party in handling law enforcement requests as
follows:

19.1.1 Intercept Devices:

19.1,1.1 Local and federal law enforcement agencies petiodically request information or
assistance from local telephone service providers. When either Party receives a request
associated with an End User of the other Parly, it shall refer such request to the Party
that serves such End User, unless the request directs the receiving Party to attach a
pen register, trap-and-trace or form of intercept on the Pary's facilities, in which case
that Parly shall comply with any valic request.

19.1.2 Subpoenas:

19.1.2.1 It a Party receives a subpoena for information concerning an End User the Party knows
to be an End User of the other Party, it shall refer the subpoena to the Requesting Party
with an indication that the other Party is the responsible company, unless the subpoena
requests records for a period of time during which the receiving Party was the End
User's service provider, in which case that Party will responc to any valid request.

19.1.3 Emergencies.

18.1.3.1 It a Parly raceives a request from a law entorcerent agency for a femporary number
change, temporary disconnect, or one-way denial of outbound calfls by the receiving
Party's switch for an End User of the other Party, that Receiving Party will comply with a
valid emergency request. However, neither Party shall be held liable or any claims or
l.osses arising from compliance with such reguests on hehalf of the other Party's End
User and the Parly serving such End User agrees 1o indemnify and hold the other Parly
harmiess against any anc all such claims or Losses.

20. RELATIONSHiIP OF THE PARTIES/INDEPENDENT CONTRACTOR

20.1

Each Party is an independent contractor, and has and hereby retains the right to exercise full control of
and supervision over its own performance of its obligations under this Agreement and retaing fuli control
over the employment, direction, compensation and discharge of its employees assisting in the
performance of such chiigations. Each Party and each Parly's contractor(s) shall be soiely responsible
for all matters relating to payment of such employees, including the withholding or payment of ali
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applicable federal, state and iocal income taxes, social security taxes and other payroll taxes with
respect to its employees, as well as any taxes. contributions or other abligations imposed by applicable
state unemployment or workers compensation acts and all other regulations gaverning such matters.
Each Party has sole authority and responsibiiity to hire, fire and otherwise control its employees.

Nothing contained herein shall constitute the Parties as joint venturers, partiners, employees or agents
of one another, and neither Party shall have the right or power 1o bind or obligate the other. Nothing
herein will be construed as making either Party responsible or liable for the obligations and
undertakings of the other Party. Except for provisions herein expressly authorizing a Party to act for
another, nathing in this Agreement shall constitute a Party as a legal representative or agent of the
other Party, nor shall a Party have the right or authority 1o assume, create or incur any liability or any
obligation of any kind, express or implied, against or in the name or on behalf of the other Parly unless
otherwise expressly permitted by such other Party. Except as otherwise expressly provided in this
Agreement, no Party undertakes 1o perform any obligation of the other Party, whether regulatory or
contractual, or 1o assume any responsibility for the management of the other Party's business.

NO THIRD PARTY BENEFICIARIES; DISCLAIMER OF AGENCY

21.1

This Agreement is for the sole benefit of the Parties and their permitted assigns, and nothing herein
expressed or implied shall create or be construed to create any Third Parly beneficiary rights
hereunder. This Agreement shall not provide any Person not a parly hereto with any remedy, claim,
liability, reimburserment, cause of action, or other right in excess of those existing without reference
hereto.

SUBCONTRACTING

22.1

222
223
224

225

If either Party retains or engages any subcontractor to perform any of that Party’s obligations under this
Agreement, each Party will remain fully responsibie for the performance of this Agreement in
accordance with its terms, including any obligations either Party performs through subcontractors.

Each Party will be solely responsible for payments due that Party's subcontractors.
No subcontractor will be deemed a Third Party beneficiary for any purposes under this Agreement.

Mo contract, subcontract or other agreement entered into by either Parly with any Third Parly in
connection with the provision of Resale Services, functions, facilities, products and services hereunder
will provide for any indemnity, guarantee or assumption of liahility by the other Party to this Agreement
with respect to such arrangement, except as consented to in writing by the other Party.

Any subcontractor that gains access to Customer Proprietary Network Information ("CPNI") or
Proprietary Information covered by this Agreement shall be required by the subcontracting Parly 1o
protect such CPNI or Proprietary Informalion to the same extent the subcontracting Party is required to
protect such GPN! or Proprietary Information under the terms of this Agreement,

FORCE MAJEURE

23.1

No Party shall be responsitle for delays or failures in performance of any part of this Agreement (other
than an obligation to make money payments) resulting from acts or occurrences beyond the reasonable
control of such Party, including acts of nature, acts of civil or military authority, any law, order,
regulation, ordinance of any Governmental Authority. embargoes, epidemics. terrorist acts, riots,
insurrections, fires, explosions, earthquakes, nuclear accidents, hurricanes, floods, work steppages,
equipment failures, cable cuts, power blackouts, volcanic action, other major environmental
disturbances, unusually severe weather conditions, inability to securs products or setvices of other
persons or transportation lacilifies or acts or omissions of transportation carriers (individually or
collectively, a “Force Majeure Event”) or any Delaying Event caused by the other Parly or any other
circumstances beyond the Party's reasonable control. It a Force Majeure Event shall occur, the Party
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affected shall give prompt notice to the other Party of such Force Majeure Event specifying the nature,
date of inception and expected duration of such Force Majeure Event, whereupon such obligation or
performance shall be suspended io the extent such Party is affected by such Force Majeure Event
during the continuance thereof or be excused from such performance depending on the nature, severity
and duration of such Force Majeure Event (and the other Parly shall likewise be excusec from
performance of its obligations to the extent such Parly’s obligations relate 1o the performance so
interfered with). The affected Party shall use its reasonable efforts to avoid or remove the cause of
nonperformance and the Parties shall give like notice and proceed to perform with dispatch once the
causes are remaved ar cease.

TAXES

24.1 Each Party purchasing Resale Services, functions, facilities, products and services under this Agreement
shall pay or ctherwise be responsible for all federal, state, or local sales, use, excise, gross receipts, municipal
fees, transfer, transaction or similar taxes, fees, ar surcharges {hereinafter “Tax”) imposed on, or with respect
to, the Resale Services, functions, facilities, products and services under this Agreement provided by or to
such Party, except for (a) any Tax on either parly’s corporate existence, status, or income or (b) any corporate
franchise Taxes. Whenever possitle, Taxes shall be bilied as a separate item on the invoice.

242

24.3

244

245

With respect to any purchase of Resale Services, functions, facilities, products and services under this
Agreement if any Tax is required or permitted by Applicable Law to be collecied from the purchasing
Party by the providing Party, then: (i) the providing Party shall bill the purchasing Party for such Tax; (i)
the purchasing Party shall remit such Tax to the providing Party; and (iii) the providing Party shall remit
such collected Tax to the applicable taxing authorily. Failure to include Taxes on an invoice or to state a
Tax separately shall not impair the obligation of the purchasing Parly to pay any Tax. Nothing shall
prevent the providing Parly from paying any Tax to the appropriate taxing authority prior tc the time: {i)
it bills the purchasmg Pany for such Tax or (u) |t collecls the Tax from the purchasing Party. The
prov G z “asing Party for any costs incurred by
ie taxing authonlty to coliect the Tax
from arty o pay and remit siich tax to such
authos: : PoLE DS Iropsh nurchasing Party to the providing Parly.
Notwithstanding anyﬂwmg in 1h|s Agreement 10 1he contrary, the puschasing Party shall be liable for and
the providing Party may collect Taxes which were assessed by or paid to an appropriate taxing
atthority within the stattite of limitations period but not included on an invoice within four {4) years after
the Tax otherwise was owed or due.

With respect to any purchase hereunder of Resale Services, funclions, facilities, products and services
under this Agreement that are resald 1o a third parly, if any Tax is imposed by Applicable Law on the
End User in connection with any such purchase, then: (i) the purchasing Parly shall be required to
impose and/or collect such Tax fram the Enc User; and (i} the purchasing Party shall remit such Tax to
the applicable taxing authority. The purchasing Parly agrees to indemnify and hold harmless the
providing Party for any costs incurred by the providing Party as a result of actions taken by the
applicable faxing authority to collect the Tax irom the providing Parly due 1o the failure of the
purchasing Parly to pay or coliect and remit such tax to such authority.

It the providing Party fails to bill or to collect any Tax as required herein, then, as between the providing
Party and the purchasing Pasy: (i} the purchasing Party shall remain liable for such uncollected Tax;
and (i) the providing Party shall be liable for any penalty and interest assessed with respect to such
uncollected Tax by such authority. However, if the purchasing Party fails to pay any Taxes properly
billed, then, as between the providing Party and the purchasing Party, the purchasing Parly will be
solely responsibie for payment of the Taxes, penally and interest.

If the purchasing Party fails to impose andfor collect any Tax from End Users as required herein, then,
as between the providing Party and the purchasing Party, the purchasing Party shall remain liable for
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such urceliected Tax and any interest and penally assessed therecn with respect to the uncollected
Tax by the applicable taxing authority. With respect to any Tax that the purchasing Party has agreed 1o
pay or impose on and/or cellect from End Users, the purchasing Party agrees to indemnify and hold
harmless the providing Party for any costs incurred by the providing Parly as a result of actions taken
by the applicable taxing autharity to collect the Tax from the providing Party due to the failure of the
purchasing Party to pay or collect and remit such Tax to such authority.

If eithier Party is audited by a taxing authority or other Governmental Authority, the other Party agrees to
reasanably cooperate with the Party being audited in order to respond to any audit inquiries in a proper
and timely manner so that the audit and/or any resulting controversy may be resolved expeditiously.

To the extert a sale is claimed 1o be for resale and thus subject to tax exemption, the purchasing Party
shall furnish the providing Party a proper resale tax exemption certificate as authorized or required by
statute or requlation of the jurisdiction providing said resale tax exemption. Failure to timely provide said
resale tax exemption certificate will result in no exemption being available to the purchasing Party for
any period prior to the date that the purchasing Party presents a valid certificate. If Applicable Law
excludes or exempts a purchase of Resale Services, functions, facilities, products and services under
this Agreement from a Tax, but does not also provide an exempticn procedure, then the provicing Parly
will not collect such Tax if the purchasing Parly (a) fumishes the providing Parly with a letter signed by
an officer of the purchasing Party claiming an exemption and identifying the Applicable Law that both
allows such exemption and does not require an exemption certificate; and (b} supplies the providing
Party with an indemnification agreement, reasonably acceptable to the providing Party, which holds the
providing Party harmless from any lax, interest, penalfies, loss. cost or expense with respect to
forpearing 1o collect such Tax.

With respect to any Tax or Tax controversy covered by this Section 24, the purchasing Party is entitled
to contest with the imposing jurisdiction, pursuant to Applicable Law and at its own expense, any Tax
that it is ultimately obligated to pay or coliect. The purchasing Parly wili ensure that no lien is atiached
to any asset of the providing Party as a resuit of any coniest. The purchasing Party shali be entitled to
the benefit of any refund or recovery of amounts that it had previously paid resulting from such a
contest. Amounts previously paid by the providing Party shall be refunded 1o the providing Party. The
providing Party will cooperate in any such contest.

All notices, affidavits, exemption certificates or other communications required or permitted to be given
by either Party to the other under this Section 24 shall be sent in accordance with Section 9 hereof.

25. NON-WAIVER

251

Except as olherwise specified in this Agreement, no waiver of any provision of this Agreement anc no
consent to any default under this Agreement shall be effective unless the same is in writing and
properly executed by or cn behalf of the Party against whom such waiver or consent is claimed. Waiver
by either Party of any default by the other Pary shall not he deemed a waiver of any other default.
Failure of aither Party to insist on performance of any term or condition of this Agreement or to exercise
any right or privilege hereunder shall not be construed as a continuing or future waiver of such term,
condition, right or privilege. No course of dealing or failure of any Party to strictly enforce any term,
right. or condition of this Agreement in any instance shall be construed as a general waiver or
relinquishment of such term, right or conditien

26. CONFLICT OF INTEREST

26.1

The Parties represent that no employee or agent of either Party has been or will be employed, retained,
paid a fee, or otherwise received or will receive any persenal compensation or consideration from the
other Pariy, or any of the other Party's employees or agents in connection with the negotiation of this
Agreement or any associated documents.
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27.  SURVIVAL

271 The Parties' obligations under this Agreement which by their nature are intended to continue beyond the
termination or expiration of this Agreemen! shall survive the termination or expiration of this Agreement. Without
limiting the general applicability of ihe foregaing, the following terms and conditions of the General Terms and
Conditions are specifically agreed by the Parties to continue beyond the termination or expiration of this Agreement:
Section 5.5; Section 5.6, Section 6, Section 7, Section 10; Sechon 11 Section 12; Section 14; Section 16.4; Section
17.1.3; Section 21; Section 22; Section 23; and Sectlon 26 3 Farhas acknowledge that the terms and
conditions of this Agreems Yop 321 appily fo Resale Services purchased
under g Service Agrs = Agresment and continue to apply to
each such Servics of & Service Agreement entered into or
purchassd during the Term

28. SCOPE OF AGREEMENT

28.1 This Agreement is _iniended to describe and enable gpecific Interconnection and compensation
arrangements between the Parties, This Agreement is the arrangement under which the Parlies may
purchase from each other the preducts and services described in Section 251 of the Act and obtain
approval of such arrangement under Section 252 of the Act. Except as agreed upon in writing, neither
Party shall be required to provide the other Party a function. facility, product, service or arrangement
described in the Act that is not expressiy provided herein.

28.2 Except as specifically contained herein cr provided by the FCC or any Commission within its fawtul
jurisdiction, nothing in this Agreement shall be deemed to affect any access charge arrangement.

29. AMENDMENTS AND MODIFICATIONS

29.1 Mo provision of this Agreement shall be deemed amended or modified by either Party unless such an
amendment or modification is in writing, dated, and signed by an authorized representative of both
Parties. The rates, terms and conditions contained in the amendment shall become effeclive upon
approval of such amendment by the appropriate Commissions. SBC-4STATE and CLEC shall each be
responsible for its share of the publication expense (i.e. filing fees, delivery and reproduction expense,
and newspaper notification fees), 1o the extent publication is required far filing of an amendment by a
specific state.

29.2 Neither Party shall be bound by any preprinted terms additional to or different from those in this
Agreement that may appear subsequently in the other Party's form documents, purchase orders,
quotations, acknowledgments, invoices or other communications.

30. AUTHORITY

30.1 Each of the SBC-owned ILEC(s) for which this Agreement is executed represents and warrants that it is
a corporation or limied partnership duly organized, validly existing and in good standing under the laws
of its state of incorporation or formation. Each of the SBC-owned ILEC(s) for which this Agreement is
executed represents and warrants that SBC Telecommunications, In¢. has full power and authority to
execute and deliver this Agreement as agent for that SBC-owned ILEC. Each of the SBC-owned
ILEC(s) for which this Agreement is executed represents and warrants that it has full powar and
authority to perform its obligations hereunder.

30.2 CLEC represents and warrants that it is a corporation duly organized, validly existing and in good
standing under the laws of the State of lllincis and has full power and authority 10 execute and deliver
this Agreement and 1o perform its obligations hereunder. CLEC represents and warrants that it has
been or will be cerified as a LEC by the Commission(s) prior ta submitting any orders hereunder and is
or will be authorized to provide the Telecommunications Services cantemplated hereunder in the
territory contemplated hereunder prior to submission of orders for such Service.
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30.3 Each Person whose sighature appears below represents and warrants that he or she has authority to
bind the Party on whose behalf he or she has executed this Agreement,

31. COUNTERPARTS

31.1 This Agreement may he executed in counterparis.. Each counterpart shall be considered an original
and such counterparts shail together constitute one and the same instrument.

32. ENTIRE AGREEMENT

32.1 The ternms contained in this Agreement and any Appendices, Attachments, Exhibits, Schedules, Service
Agreements and Addenda constitute the entire agreement between the Parties with respect to the
subject matter hereof, superseding all prior understandings, proposals and other communications, eral
or written between the Parties during the negotiations of this Agreement and through the execution
and/or Effective Date. This Agreement shall not operate as or constitute a novation of any agreement or
contract between the Parties that predates the execution and/or Effective Date.
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SBC-4STATE Agreement

Need signature page witn appropraie Jaserts for DLEC specific JONAEDNSs as prescribed by Section 3.3.

On signature page: THIS AGREEMENT CONTAINS A BINDING ARBITRATION PROVISION WHICH MAY BE
ENFORCED BY THE PARTIES.
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