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REPLY Comments of the Citizens Utility Board regarding Post-Workshop Questions Related to the Illinois Power Agency’s Procurement of Energy Efficiency

May 29, 2013
In the Final Order in Docket  No. 12-0544, the Illinois Commerce Commission (“Commission”) order the Illinois Power Agency (“IPA”) and Staff of the Illinois Commerce Commission (“Staff”) to convene a workshop process to discuss the procurement of energy efficiency mandated by 220 ILCS 5/16-111.5B of the Public Utilities Act (“PUA” or “Act”).  The Citizens Utility Board (“CUB”) appreciates the opportunity to participate in this workshop process, and to provide comments related to the IPA’s procurement of energy efficiency on behalf of Commonwealth Edison Company (“ComEd”) and Ameren Illinois Company (“Ameren”).  CUB hopes this process will be informative to the Commission, the IPA, and the utilities in advance of the IPA’s filing of the 2014 Procurement Plan (“the Plan”). In these Reply Comments, CUB will respond to the Initial Comments of Staff and the City of Chicago (“the City”), and the joint Initial Comments of the Office of the Attorney General (“the AG”) and the Natural Resources Defense Council (“NRDC”).

Coordination of Energy Efficiency Programs

1. Is it feasible for the energy efficiency (“EE”) programs and measures procured by the Illinois Power Agency (“IPA”) pursuant to Section 16-111.5B1 to include expansions of Section 8-103 EE programs and measures? If yes, please explain how, describe the benefits and costs of doing so, and explain whether expansions of Section 8-103 EE programs and measures should be included in IPA procurements of EE pursuant to Section 16-111.5B. 

CUB agrees with the AG-NRDC that savings from expanded 8-103 programs is necessary to achieve the Section 16-111.5B requirement to capture all cost-effective energy efficiency. AG-NRDC Initial Comments at 1. CUB is interested in considering approaches to address concerns related to the filing timelines between the two sets of programs, 

1.1. Should the Section 16-111.5B EE programs be limited to new or different EE programs than those included in a utility’s Section 8-103 EE portfolio? What are the benefits and costs of such an approach? 
CUB also agrees with AG-NRDC that the utilities may not acquire all achievable cost-effective savings through the EEPS programs, and that the Section 16-111.5B programs are intended to capture those savings.  AG-NRDC Initial Comments at 2.  However, CUB believes the Section 16-111.5B programs are also intended to capture savings from third party vendors, as well as savings from expanded 8-103 utility programs. CUB agrees with Staff that “clear separation of costs and savings” is necessary to determine whether the 8-103 goals have been met.  Staff Initial Comments at 2.

2. Should expansion of existing Section 8-103 EE programs under Section 16-111.5B also include expansion of DCEO’s Section 8-103 EE programs? If yes, please explain how and describe the benefits and costs of such an approach. 

CUB disagrees with Staff that it “may not be feasible to include expansions of Section 8-103 EE programs, including DCEO’s Section 8-103 EE programs, for program years in which there are no Section 8-103 EE programs that have been approved by the Commission.”  Staff Initial Comments at 3.  CUB does not believe the 8-103 portfolios must already be approved by the Commission in order for DCEO to bid a cost-effective program into the IPA’s procurement.
3. Given the existing EE statutes, should the Commission treat Sections 8-103 (EEPS) and 16-111.5B (IPA) EE portfolios as separate portfolios (e.g., separate EE goals, separate budgets, separate sets of standards) or as a combined portfolio (e.g., single EE goal, single budget, single set of harmonized standards)? Please explain which approach (i.e., separate or combined EE portfolios) is preferred and provide rationale. 
CUB agrees with Staff that keeping the Section 16-111.5B and 8-103 programs separate facilitates “transparency, accountability, tracking, and reporting….and ensures the EE standards set forth in Section 8-103 remain intact.” Staff Initial Comments at 4.  As the City states, it is necessary to keep the two sets of programs, including budgets and savings goals, separate, because “treating the two portfolios as a combined portfolio with respect to EE goals could reduce the total amount of EE procured in comparison to two separate portfolios.”  City Initial Comments. As the City elaborates, this is due to the fact that if the 

“8-103 programs are unable to meet their savings goals within the statutory budget, a combined portfolio would allow the utilities to claim savings from the 16-111.5B programs towards their 8-103 statutory goal. This would reduce the total amount of energy efficiency implemented in Illinois since the 16-111.5B programs do not have their own statutory goal, and would thus presumably be reduced in size to accommodate the 8-103 shortfall.”  Id. 

As the City points out, if the General Assembly intended to create a combined portfolio, they could have “simply increased the savings goals and budgets” of the 8-103 programs.  Id.  The General Assembly did not establish annual savings goals for the Section 16-111.5B programs, nor did the General Assembly direct utilities to manage Section 16-111.5B programs as though they were part of a utility administered portfolio.  Instead, the Act directs the IPA to “reduce the amount of power to be procured under the procurement plan to reflect the additional energy efficiency.”  The Act treats the Section 16-111.5B programs as supply, and therefore, those programs cannot be treated as utility-administered portfolio programs.  
3.1. How would the preferred approach (i.e., separate or combined EE portfolios) actually work in practice (in terms of EE evaluation, tracking, reporting, portfolio administration, goals, banking, flexibility, merged or separate budget, and other overlap with Section 8-103)? Please be very specific. 
CUB supports the recommendations made by Staff regarding goals, banking, budgets, portfolio administration, tracking, reporting, and evaluation with the following exceptions:

· Because the energy savings under the IPA are procured as supply, CUB agrees with Staff that the Act does not contemplate banking savings for Section 16-111.5B programs. If a utility or vendor exceeds the performance specified for a year, the utility or vendor can be compensated for additional cost-effective savings achieved. This would create an incentive for utilities and third party vendors to maximize the achievement of cost-effective energy efficiency. 

· Staff recommends an ex-post cost-effectiveness analysis be performed on Section 16-111.5B programs using actual participation, the original inputs used in the cost-effectiveness analysis when the Commission approved the programs, and when possible, evaluated net to gross information.  Staff Initial Comments at 6.  Staff also states that a retrospective cost-effectiveness analysis could occur on “an expanded program-level basis and also be based on each component of the expanded EE program.”   Id.  Cost-effectiveness analyses serve to prospectively screen programs, and provide utilities, stakeholders, and the Commission information about whether the benefits of a program will likely exceed the costs.  While the savings of Section 16-111.5B programs should be verified through an evaluation process, a retrospective cost-effectiveness analysis is redundant and unnecessary.  If utilities seek to analyze the cost-effectiveness of a program that is being rebid into the IPA, the utilities can already take into account factors such as actual previous participation, and compare those factors to the projections in a bidder’s response to an RFP. CUB recommends that an evaluation be used to verify savings.
· Staff recommends that the evaluators “attempt to estimate the amount” the Section 16-111.5B programs reduce the IPA’s need to procure supply.  Staff Initial Comments at 6.  The utilities already provide information in the additional energy efficiency assessment to the IPA and the Commission, as well as in the annual load forecasts.  Having the evaluators also evaluate the amount by which the programs reduce the IPA’s need to procure supply would be redundant.
3.2. Under what circumstances (if any) could you support the alternative approach (i.e., separate or combined EE portfolios), and how would the alternative approach actually work in practice (in terms of EE evaluation, tracking, reporting, portfolio administration, goals, banking, flexibility, merged or separate budget, and other overlap with Section 8-103)? Please be specific. 
NRDC states that managing the Section 16-111.5B and 8-103 programs as a single, or combined, portfolio “enable[s] the most efficient and effective administration.”  AG-NRDC Initial Comments at 4.  While it’s possible that the combined portfolio construct may provide utilities greater ease in running energy efficiency programs, as AG-NRDC acknowledges,  “there are no specific provisions in Section 16-111.5B that designate specific savings goals or penalties for failure to achieve forecasted energy savings.”  Id.  Without a means for holding the utilities accountable for performance in meeting a hypothetical joint savings goal, the scenario outlined by the City is possible, and even likely in future years as the 8-103 goals become more difficult to achieve: the utilities could claim savings from the Section 16-111.5B programs towards the 8-103 goals, and not achieve all cost-effective energy efficiency.

AG-NRDC states that their preferred approach “would enable the utilities to better achieve statutory savings targets,” provided “utilities are held accountable for meeting the aggregate savings targets in the same way they are held accountable for meeting the Section 8-103 target.” Id.  AG-NRDC recommends the SAG discuss how accountability can be achieved for a joint treatment of the two sets of programs, but provides no proposal for ensuring this accountability.  With no means to ensure utility accountability for the Section 16-111.5B programs under the joint proposal AG-NRDC proposes, utilities would have an incentive to claim Section 16-111.5B program savings towards the 8-103 statutory targets, without facing a penalty for underperformance on the Section 16-111.5B programs.  

CUB notes that the utilities would not face statutory penalties under any approach.  The lack of statutory penalties is relevant to the question of how ratepayers are compensated for the failure of an entity to deliver kWh savings. Since this is supply, CUB anticipates that any vendor who was contracted to provide energy savings through the Section 16-111.5B programs would take on the risk of failing to achieve those savings.  Keeping the two sets of programs separate is necessary to ensure that utilities and third party vendors maximize the achievement of cost-effective energy efficiency. 
Procurement of Energy Efficiency Programs

4. How should EE programs be procured by the IPA? 

4.1. For example, should the IPA procurement allow for multi-year EE programs? Can the number of years that the utilities propose for IPA EE programs be flexible (1, 2, 3, 4 or 5 years)? 

CUB agrees with AG-NRDC that “some programs take two or more years to become cost-effective,” that “multi-year programs are necessary to achieve the maximum energy efficiency potential,” and that “the prospect of a multi-year contract will likely entice more prospective program implementers to make proposals.”  AG-NRDC Initial Comments at 6.  Additionally, the statutory three year planning periods for the 8-103 portfolios provides a framework for planning and contracting around multi-year Section 16-111.5B programs.  Staff expresses concern about committing to “long-term untried EE programs,” and suggests that caution is warranted.  Staff Initial Comments at 9. Appropriately structured pay for performance contracts should alleviate Staff’s concerns about long term program performance.
4.2. How should payments be structured? 
CUB agrees with Staff that payments to third party vendors should be structured around on a pay-for-performance contract.  CUB recommends that utilities, the IPA, Staff, and stakeholders work towards agreeing upon a set of principles for contract design under the IPA procurement in this process.  
CUB disagrees with AG-NRDC that utilities should have the same degree of flexibility they have under the 8-103 programs under the Section 16-111.5B programs.  AG-NRDC says flexibility would allow utilities to ramp up programs to address shortfalls in under programs. The unfortunate consequence of this recommendation is that it creates uncertainty for third party vendors, could limit the bids received from these vendors, and not lead to the procurement of all cost-effective energy efficiency.  If utilities contract with vendors under a pay for performance design, they minimize the amount of risk to ratepayers funding the programs.  As previously discussed, the Act does not envision or allow for this kind of managing of the programs.  The utilities are only intended to be a contracting entity on behalf of the IPA.  If utility or vendor programs are exceeding savings expectations, those programs should continue to be compensated for savings beyond what was forecasted for in the response to the RFP.  These simple administrative changes allow for the procurement of all cost-effective energy efficiency at minimal risk to ratepayers, and without requiring a change to the Act. If utilities were given the discretion AG-NRDC recommends, they would somehow have to be held accountable for performance.  If the contracts are not structured to emphasize pay for performance design, a prudency review could be necessary (for that reason, CUB recommends parties discuss and the Commission consider standard principles related to pay for performance contract design).


AG-NRDC also states that net to gross should not be deemed for the length of a Section 16-111.5B program contract.  CUB disagrees. Utilities and third party vendors require a reasonable degree of certainty in savings values to bid programs into the IPA.  In particular, third party vendors do not have the same flexibility utilities have with the 8-103 portfolios to ramp up measures or programs in response to changes in net to gross, because vendors may only be running one program or one measure.  Pay for performance contracts insulate ratepayers from risks associated with vendor underperformance, while providing vendors with the certainty they need to find the IPA procurement process attractive. 
5. How should Section 16-111.5B EE programs be evaluated (e.g., using IL-TRM in effect at time of submission, using IL-TRM in effect at time of implementation, deemed NTG) and what is appropriate forum for review (e.g., docketed proceeding, SAG)? 
CUB agrees with Staff that it is appropriate to use the TRM in effect at the time of bid submittal for the calculation of whether both single year and multi-year EE programs achieved the annual energy savings goal approved by the Commission.  Staff Initial Comments at 11.  A deemed savings value provides the necessary certainty for third party vendors to bid programs into the IPA process. AG-NRDC’s proposal would not provide the necessary certainty: AG-NRDC recommends modifying savings goals, TRM, and NTG values annually.  AG-NRDC Initial Comments at 7.  AG-NRDC opines that this would “strike an appropriate balance between providing some certainty to prospective bidders…while ensuring that shortfalls resulting from lowered savings assumptions can be offset in future years.”  Id. CUB disagrees.  Pay for performance contracts, coupled with compensating vendors and utilities for all savings achieved, provide this blend of certainty to administrators with minimal risk to ratepayers and the IPA.   
5.1. Do EE programs and measures procured by the IPA pursuant to Section 16-111.5B require evaluation, measurement and verification? If yes, please answer the following as well: 
CUB agrees with Staff that “EM&V is consistent with the law in that it verifies that savings are in fact occurring to offset power procurement needs, and process evaluation is justified to encourage improvement in the implementation of the EE programs.” Staff Initial Comments at 12.  Expenditures on evaluations should be capped for the Section 16-111.5B programs as they are for the 8-103 programs, and the cost and proposed methodology should be included in responses to utility RFPs.  CUB also agrees with AG-NRDC that in subsequent years after initial evaluation results, ex-post evaluation results should only be used prospectively to adjust TRM values and forecast savings. AG-NRDC Initial Comments at 9.

5.1.1. Should assessments of IPA EE programs be included as part of the work done assessing Section 8-103 EE programs and measures through the Technical Reference Manual (“TRM”)? Should the processes now completed for the evaluation of Section 8-103 EE programs, including the TRM and net-to-gross (“NTG”) ratio development, also be done for Section 16-111.5B EE programs? 
5.1.2. Should the same NTG ratios and savings values, methodologies and assumptions be applied to both Section 8-103 EE programs and Section 16-111.5B EE programs? 
CUB agrees with Staff that Section 16-111.5B programs should be included in the TRM and NTG ratio development processes if “viable” and “to the extent feasible.” Staff Initial Comments at 13.  The size and relationship of Section 16-111.5B programs to 8-103 programs are important factors to consider when evaluating whether they should be included in the TRM and NTG processes, as well as the cost and degree of certainty around the evaluation results.  The SAG, as well as Section 16-111.5B program vendors, should discuss these questions.  
6. Is it reasonable to hold utilities (or third party vendors) accountable for annual EE savings goals (EE program-level or portfolio-level goals) established pursuant to Section 16-111.5B? 

CUB agrees with Staff that the prudency of utility management of third party vendor contracts is a more relevant topic, rather than compliance, since there are not annual, statutory goals for the Section 16-111.5B programs.  
6.1. How should failure of any party to fulfill its Section 16-111.5B obligations be dealt with in the context of Section 16-111.5B EE goals, budgets, and affected supply requirements?

The IPA and utilities have existing mechanisms and strategies for addressing generator default on supply contracts.  These mechanisms and strategies should be applied to energy efficiency vendors, whether utility or third party, as well, to the extent practicable. Utilities should only sign pay for performance contracts with vendors to minimize ratepayer risk if a vendor is unable to fulfill its savings obligation under the contract.  Contract design is of the utmost importance related to questions of cost-effectiveness and the actual achievement of savings.  CUB recommends that utilities, the IPA, Staff, and stakeholders work towards agreeing upon a set of principles for contract design under the 111.5B procurement in this process.  
6.2. What are the consequences, if any, should an ex-post evaluation of an EE program or measure procured by the IPA pursuant to Section 16-111.5B fail to show the expected savings? 

Utilities should contract under a pay-for-performance model to minimize customer risk if a vendor is unable to fulfill its savings obligation under the contract.  Under this scenario, a vendor may already have been reimbursed for some start up or administrative costs, but will simply not receive the bulk of contracted payment for failure to comply with the terms of the contract.

7. Can utilities and third party vendors adjust (EE program and portfolio) goals or budgets after the IPA order but prior to implementation reflecting changes in values and the market given the over one year time lag between RFP submission and implementation? If yes, please answer the following as well: 

No, utilities and third party vendors cannot adjust energy efficiency programs or budgets after the IPA order but prior to implementation. Vendors should not be held accountable to changes in values or the market after a program has already been determined to be cost-effective.  Doing so would create a high degree of uncertainty that would be prohibitive to vendors bidding in this market, increase the cost of the energy efficiency procured, and inhibit the procurement of all cost-effective energy. 

7.1. Under what circumstances can the utilities and third party venders make such adjustments? Please be specific. 

7.2. What guidelines or rules should govern how such adjustments are made? Please be specific. 

7.3. What is the appropriate forum for review (e.g., docketed proceeding, SAG) and approval (e.g., docketed proceeding) of such adjustments, if any? 

7.4. Should previously approved EE programs that undergo goal or budget adjustments after approval be rescreened prior to implementation with revised cost-effectiveness estimates submitted to the IPA and the Commission? What should happen if the revised EE program goal (and budget) results in the EE program screening as cost-ineffective? 
AG-NRDC suggest that utilities should have the discretion to manage the Section 16-111.5B programs as though they were part of a utility-administered portfolio, including the authority to terminate programs which are found to be cost-ineffective after being found cost-effective during the RFP process.  This discretion creates an untenable amount of volatility for third party vendors, and would thereby limit the amount of energy efficiency available to be procured.  If a utility does take action with respect to an IPA-procured EE programs, that action should be scrutinized in an ICC reconciliation proceeding for the costs of all EE recovered from that utility’s customers. 
Energy Efficiency Program Management
8. What type and amount of flexibility is allowed or appropriate for EE programs approved in an IPA procurement plan under Section 16-111.5B (for one year, and for multiple years, and flexibility between the Sections 16-111.5B and 8-103 EE portfolios)? 

8.1. For example, can or should resources be transferred between and among Section 16-111.5B EE programs in order to maximize cost-effective savings? 
8.2. Can or should resources be transferred between the Section 16-111.5B EE portfolio and the Section 8-103 EE portfolio in order to maximize cost-effective savings? 

CUB does not agree with AG-NRDC or Staff that utilities should have flexibility to transfer resources between Section 16-111.5B programs, because this uncertainty would not make the IPA procurement process attractive to third party vendors, and reduce the amount of energy efficiency possible. CUB also disagrees with the AG-NRDC’s stance that utilities should administer the 8-103 and Section 16-111.5B programs as a single portfolio, with the ability to shift funds between the two sets of programs.

Cost-Effectiveness of Energy Efficiency Programs and Measures
9. What criteria of cost-effectiveness is appropriate for EE programs and measures procured by the IPA pursuant to Section 16-111.5B? 
10. What is the meaning of 220 ILCS 5/16-111.5B(a)(3)(D)-(E) in terms of which statistics or cost-effectiveness tests should be used to comply with each of the two requirements? Please be specific. 

(D) Analysis showing that the new or expanded cost-effective EE programs or measures would lead to a reduction in the overall cost of electric service. 
(E) Analysis of how the cost of procuring additional cost-effective EE measures compares over the life of the measures to the prevailing cost of comparable supply. 
10.1. How should the additional information required of the utilities in the IPA’s procurement of EE programs and measures under Section 16-111.5B(a)(3)(D)-(E) be used? For example, should this additional information be used to exclude EE programs from IPA consideration? 

CUB agrees with AG-NRDC that the Act has one screen for the 111.5B programs: a TRC result of greater than one at the program or measure level, and that the phrase “shall include” means that additional screening processes should not be used to exclude programs or measures.  AG-NRDC Initial Comments at 11.  CUB disagrees with Staff that Section 16-111.5B(a)(3)(D) refers to the Utility Cost Test (“UCT”) as a cost-effectiveness screen. The Act defines cost-effectiveness as a TRC result of greater than one at the program or measure level.  220 ILCS 5/16-111.5B as defined in the IPA Act. 20 ILCS 3855/1-10.  CUB concurs with AG-NRDC that neither subsection D or E should be used to “screen out programs and measures that pass the TRC test from being presented to the IPA for inclusion in the procurement plan.”  AG-NRDC Initial Comments at 14.  

Like AG-NRDC, CUB believes the utility potential studies are a critical means of assessing how much cost-effective energy efficiency is achievable. CUB understands that the SAG has recently been discussing what inputs and parameters are used in potential studies.  CUB recommends that these discussions continue at the SAG to ensure that potential studies are useful to utilities, vendors, stakeholders, and the Commission is assessing energy efficiency potential. CUB also appreciates the utility of AG-NRDC’s suggestion that utilities provide bidders with a tool to “screen and optimize program ideas.” AG-NRDC Initial Comments at 13.  CUB understands that there may be practical reasons this may be difficult to implement.  CUB recommends this suggestion also be discussed in further detail at the SAG.
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