
INITIAL COMMENTS OF THE CITIZENS UTILITY BOARD REGARDING POST-WORKSHOP QUESTIONS RELATED TO THE ILLINOIS POWER AGENCY’S PROCUREMENT OF ENERGY EFFICIENCY
May 15, 2013
In the Final Order in Docket  No. 12-0544, the Illinois Commerce Commission (“Commission”) order the Illinois Power Agency (“IPA”) and Staff of the Illinois Commerce Commission (“Staff”) to convene a workshop process to discuss the procurement of energy efficiency mandated by 220 ILCS 5/16-111.5B of the Public Utilities Act (“PUA” or “Act”).  The Citizens Utility Board (“CUB”) appreciates the opportunity to participate in this workshop process, and to provide comments related to the IPA’s procurement of energy efficiency on behalf of Commonwealth Edison Company (“ComEd”) and Ameren Illinois Company (“Ameren”).  CUB hopes this process will be informative to the Commission, the IPA, and the utilities in advance of the IPA’s filing of the 2014 Procurement Plan (“the Plan”). CUB will also respond to the Initial Comments of the IPA, Ameren, and ComEd.
Coordination of Energy Efficiency Programs
1. Is it feasible for the energy efficiency (“EE”) programs and measures procured by the Illinois Power Agency (“IPA”) pursuant to Section 16-111.5B1 to include expansions of Section 8-103 EE programs and measures? If yes, please explain how, describe the benefits and costs of doing so, and explain whether expansions of Section 8-103 EE programs and measures should be included in IPA procurements of EE pursuant to Section 16-111.5B. 
Yes.  While the IPA procurement of EE provides an expanded opportunity for third-party programs, expansion of the utility’s statutory EE programs (programs pursuant to the Energy Efficiency Portfolio Standard or “EEPS”) is required by the PUA where that expansion is cost-effective. 
1.1. Should the Section 16-111.5B EE programs be limited to new or different EE programs than those included in a utility’s Section 8-103 EE portfolio? What are the benefits and costs of such an approach? 
The Act states that utilities should provide the IPA with an “assessment of opportunities to expand the programs promoting energy efficiency measures that have been offered under plans approved pursuant to Section 8-103 of this Act or to implement additional cost-effective energy efficiency programs or measures.” 220 ILCS 5/16-111.5B.  The utilities must identify “new or expanded cost-effective energy efficiency programs or measures.” Id.  Taken together, this means utilities must include expansion of the statutory EE programs under Section 8-103 when expansion of those programs would be cost-effective.  CUB anticipates that for many programs, the IPA procurement provides an opportunity for utilities to cost-effectively expand existing 8-103 portfolio programs.  However, it may not be cost-effective to expand certain 8-103 portfolio programs if there is a high cost associated with acquiring additional customers.  As such, CUB agrees with ComEd that there is no need for requirements around which programs should or shouldn’t be expanded.  The Act is clear that if the expansion is cost-effective, it should be included in the IPA’s procurement. 
Ameren speculates that it is only feasible for the IPA procurement to include expansion of 8-103 programs “only if those expanded programs can be managed with the same rules and construct as 8-103 programs (flexibility, merged budget, etc).  Ameren Initial Comments at 1.  Ameren explains that it is 
“not feasible for IPA programs to include expansion of 8-103 programs for the first year of any Plan since the 8-103 programs for the submitted year has not been determined. For example this year we are submitting IPA programs for Y7 (2014) on July 15, 2013 which is the first year of the next Plan which will not be determined until February 2014.” Id.
CUB understands most parties to be in agreement that where possible, the evaluation, measurement and verification of both EEPS programs and programs procured pursuant to Section 16-111.5B should be coordinated, allowing for efficiencies in program management.  However, due to the distinct contracting procedures used in each case, CUB believes that program budgets cannot be combined.  Utilities cannot manage programs procured pursuant to the IPA’s procurement in the same way as an EEPS portfolio since contracts for the IPA procurement are intended as an alternative to traditional procurement of energy supply, leading to contracts with longer terms, pay-for-performance aspects and less cumbersome evaluation protocols.
2. Should expansion of existing Section 8-103 EE programs under Section 16-111.5B also include expansion of DCEO’s Section 8-103 EE programs? If yes, please explain how and describe the benefits and costs of such an approach. 
Per the Act, the Department of Commerce and Economic Opportunity (“DCEO”) offers energy efficiency programs to low-income residential customers under the 8-103 portfolios.  These programs, if expanded through the 16-111.5B procurement, would provide additional economic and societal benefits to low-income customers.  ComEd and Ameren have both offered to work with DCEO on future bids for expanding low-income programs under the 16-111.5B procurement, and CUB is supportive of those plans. 
3. Given the existing EE statutes, should the Commission treat Sections 8-103 (EEPS) and 16-111.5B (IPA) EE portfolios as separate portfolios (e.g., separate EE goals, separate budgets, separate sets of standards) or as a combined portfolio (e.g., single EE goal, single budget, single set of harmonized standards)? Please explain which approach (i.e., separate or combined EE portfolios) is preferred and provide rationale. 
While 16-111.5B programs may include the expansion of existing programs under the 8-103 portfolios, the Commission should not treat the two sets of programs as a combined portfolio, nor should the Commission treat the 16-111.5B programs as a portfolio at all.  There are no annual savings goals for the 16-111.5B programs, nor are utilities directed to manage 16-111.5B programs as though they were part of a utility administered portfolio.  After the Commission approves the procurement of additional energy efficiency, the Act directs it to “reduce the amount of power to be procured under the procurement plan to reflect the additional energy efficiency.”  In short, the Act treats the 16-111.5B programs as supply.  To the extent practicable, contracts for 16-111.5B programs should be written as supply contracts.  CUB supports ComEd’s recommendation to report both sets of programs’ goals and budgets together to show the impact of both sets of programs’ impact, as well a to apply standards such as the TRM to both sets of programs. ComEd Initial Comments at 1. 
CUB disagrees with Ameren’s statement that a “harmonized set of standards” is the “only way to accommodate programs that are expanded and become both an 8-103 and IPA program.”  Ameren Initial Comments at 2  While again it is not clear exactly what “harmonized standards” Ameren is looking for, it is clear that Ameren wishes any kWh purchased through Section 111.5B program to first  count towards Section 8-103 statutory goals. Id.  EE procured through the IPA’s process is intended to offset the purchase of energy supply and not allow utilities greater ease at meeting the statutory targets of the Section 8-103 programs.  Ameren’s proposal would not maximize savings from cost-effective energy efficiency programs, and is therefore not in the interest of ratepayers.  
3.1. How would the preferred approach (i.e., separate or combined EE portfolios) actually work in practice (in terms of EE evaluation, tracking, reporting, portfolio administration, goals, banking, flexibility, merged or separate budget, and other overlap with Section 8-103)? Please be very specific. 
Section 16-111.5B programs will have some consistencies with the Section 8-103 portfolios. CUB anticipates that EMV of the IPA-procured EE programs will be conducted by the same evaluators which conduct the EEPS evaluations.  The only other procedural overlap is in the annual ICC reconciliation of costs for the riders utilities use to recover the costs of both sets of EEPS programs. 
3.2. Under what circumstances (if any) could you support the alternative approach (i.e., separate or combined EE portfolios), and how would the alternative approach actually work in practice (in terms of EE evaluation, tracking, reporting, portfolio administration, goals, banking, flexibility, merged or separate budget, and other overlap with Section 8-103)? Please be specific. 
CUB would not support the alternative approach.  EE programs procured through the IPA process are not re-evaluated for cost-effectiveness once they are approved by the ICC in a procurement plan.  CUB understands that many, if not all, IPA-procured programs are structured around a pay for performance contract, so there is no risk of expending funds unwisely.  Like traditional generation sources, suppliers – in this case, EE vendors, will cover the cost of supply needed to make up the difference.
Ameren states that a “separate portfolio” approach would “result in no expansion of Section 8-103 programs.”  Ameren Initial Comments at 2.  Ameren should reconsider this approach and adopt a position similar to that of earlier workshop discussions where utilities discussed expanding Section 8-103 programs by separating budgets and savings, such as by running a specialty lighting program under the IPA, and a standard lighting program under the 8-103 programs.  However, it seems that even if that approach were adopted, Ameren believes it should have the same amount of flexibility to manage programs that the utility has for the 8-103 programs – e.g. the right to move funds amongst programs and the right to discontinue programs  Id.  CUB disagrees.  The Act is clear that the 111.5B programs should include both expanded utility and third party vendor programs.  Since the Section 16-111.5 programs are procured as if supply, allowing for mid-contract re-evaluation, re-negotiation or termination would create uncertainty for vendors and reduce bids from third party vendors.  
Procurement of Energy Efficiency Programs
4. How should EE programs be procured by the IPA? 
4.1. For example, should the IPA procurement allow for multi-year EE programs? Can the number of years that the utilities propose for IPA EE programs be flexible (1, 2, 3, 4 or 5 years)? 
CUB agrees with ComEd and the IPA that there are not “restrictions on whether the utilities may solicit multi-year programs and propose those programs to the IPA.”  IPA Initial Comments at 2.  Utilities should propose programs that are between 1-3 years so as to encourage longer term investment in energy efficiency.  The statutory three year planning periods for the 8-103 portfolios provides a sensible framework and opportunity for the most advantageous and efficient coordination between the two types of programs. 
4.2. How should payments be structured? 
Payments to third party vendors should be structured around on a pay-for-performance contract.  CUB agrees with Ameren that utilities may have some flexibility to structure contracts in a way that “the utility feels is most appropriate based on program dynamics,” but that the utility must also conform to an agreed upon set of principles for designing contracts.  Ameren Initial Comments at 3. CUB recommends that utilities, the IPA, Staff, and stakeholders work towards agreeing upon a set of principles for contract design under the IPA procurement in this process.  
5. How should Section 16-111.5B EE programs be evaluated (e.g., using IL-TRM in effect at time of submission, using IL-TRM in effect at time of implementation, deemed NTG) and what is appropriate forum for review (e.g., docketed proceeding, SAG)? 
Section 16-111.5B programs should be evaluated using the deemed savings values approved by the Commission through the Technical Reference Manual (“TRM”) at the time a bid is submitted.  These values must be prospective and last the length of the contract.  The 16-111.5B programs are designed to encourage the growth of energy efficiency in Illinois, through both utility and third party vendor administered programs.  All program administrators must have a reasonable degree of certainty in savings values.  CUB agrees with ComEd that there is no need for a docketed proceeding to review compliance, but rather require the compliance filing of the evaluation reports in the compliance dockets for the 8-103 programs and/or in the IPA docket. 
5.1. Do EE programs and measures procured by the IPA pursuant to Section 16-111.5B require evaluation, measurement and verification? If yes, please answer the following as well: 
Yes. 16-111.5B programs require EM&V to determine actual savings achievement. For administrative ease, utilities may use the 8-103 evaluators to verify that kWh savings occurred under the IPA procurement. In fact the Act allows for the recovery of costs related to EM&V in the utility energy efficiency riders and evaluation of all programs procured under 111.5B is necessary to ensure that savings were actually achieved. 
5.1.1. Should assessments of IPA EE programs be included as part of the work done assessing Section 8-103 EE programs and measures through the Technical Reference Manual (“TRM”)? Should the processes now completed for the evaluation of Section 8-103 EE programs, including the TRM and net-to-gross (“NTG”) ratio development, also be done for Section 16-111.5B EE programs? 
16-111.5B programs should be included in the TRM and NTG ratio development processes if the programs are at least partially included in the 8-103 portfolios as well.  CUB support’s ComEd’s goal of “[insulating] …bidders from measure change risk by relying on the TRM version in effect at the time proposals were submitted.” ComEd Initial Comments at 3 CUB also agrees with ComEd’s position that “programs intended to achieve a goal of all cost-effective energy efficiency will likely experience lower free-ridership when compared to historic 8-103 programs.” Id.
5.1.2. Should the same NTG ratios and savings values, methodologies and assumptions be applied to both Section 8-103 EE programs and Section 16-111.5B EE programs? 
Yes, the same NTG ratios and savings values, methodologies and assumptions should be applied to both 8-103 and 16-111.5B EE programs.
6. Is it reasonable to hold utilities (or third party vendors) accountable for annual EE savings goals (EE program-level or portfolio-level goals) established pursuant to Section 16-111.5B? 
The Act establishes a collective goal to maximize all energy efficiency procured, but it is not a goal in the same way the EEPS is a goal – i.e. there are no set kWh savings for EE procured through the IPA process.  Instead, the Act asks the Commission to see if “all cost-effective energy efficiency” has been procured.  220 ILCS 5/16-111.5B(g).  This means the IPA should direct the utilities to purchase all cost-effective EE included in the utilities’ annual load forecasts.  This also means there can be no set goal beyond this, since what entails “all” cost-effective energy efficiency will change from year to year.  CUB agrees with the IPA that there are not any “goals, budgets, or affected supply requirements in Section 16-111.5B, in contrast to Section 8-103 (which places savings obligations on utilities.” IPA Initial Comments at 3.
6.1. How should failure of any party to fulfill its Section 16-111.5B obligations be dealt with in the context of Section 16-111.5B EE goals, budgets, and affected supply requirements?
The IPA and utilities have existing mechanisms and strategies for addressing generator default on supply contracts.  These mechanisms and strategies should be applied to energy efficiency vendors, whether utility or third party, as well, to the extent practicable. Utilities should only sign pay for performance contracts with vendors to minimize ratepayer risk if a vendor is unable to fulfill its savings obligation under the contract.  Contract design is of the utmost importance related to questions of cost-effectiveness and the actual achievement of savings.  CUB recommends that utilities, the IPA, Staff, and stakeholders work towards agreeing upon a set of principles for contract design under the 111.5B procurement in this process.  
6.2. What are the consequences, if any, should an ex-post evaluation of an EE program or measure procured by the IPA pursuant to Section 16-111.5B fail to show the expected savings? 
Utilities should contract under a pay-for-performance model to minimize customer risk if a vendor is unable to fulfill its savings obligation under the contract.  Under this scenario, a vendor may already have been reimbursed for some start up or administrative costs, but will simply not receive the bulk of contracted payment for failure to comply with the terms of the contract.
7. Can utilities and third party vendors adjust (EE program and portfolio) goals or budgets after the IPA order but prior to implementation reflecting changes in values and the market given the over one year time lag between RFP submission and implementation? If yes, please answer the following as well: 
No, utilities and third party vendors cannot adjust energy efficiency programs or budgets after the IPA order but prior to implementation. Vendors should not be held accountable to changes in values or the market after a program has already been determined to be cost-effective.  Doing so would create a high degree of uncertainty that would be prohibitive to vendors bidding in this market, increase the cost of the energy efficiency procured, and inhibit the procurement of all cost-effective energy. 
7.1. Under what circumstances can the utilities and third party venders make such adjustments? Please be specific. 
N/A
7.2. What guidelines or rules should govern how such adjustments are made? Please be specific. 
N/A
7.3. What is the appropriate forum for review (e.g., docketed proceeding, SAG) and approval (e.g., docketed proceeding) of such adjustments, if any? 
ComEd’s assertion that utilities should have flexibility to shift funds among Section 111.5B programs as well as between Section 111.5B and Section 8-103 programs, and yet not be subject to review under any forum, aside from notifying the IPA, should be rejected.  ComEd Initial Comments at 4.  Not only does it lack a foundation in the Act, but it constitutes a request for an enormous degree of control over these programs with no oversight.  If utilities were to have this degree of control, it would create uncertainty for third party vendors and limit the amount of energy efficiency available to be procured.  If a utility does take action with respect to an IPA-procured EE programs, that action should be scrutinized in an ICC reconciliation proceeding for the costs of all EE recovered from that utility’s customers. 
7.4. Should previously approved EE programs that undergo goal or budget adjustments after approval be rescreened prior to implementation with revised cost-effectiveness estimates submitted to the IPA and the Commission? What should happen if the revised EE program goal (and budget) results in the EE program screening as cost-ineffective? 
EE programs approved for purchase through the IPA process should not be rescreened for cost-effectiveness prior to implementation.  CUB disagrees with ComEd’s position that if a program is no longer cost-effective, “it should be dropped and the IPA would be notified through a mutually agreed-upon means,” ComEd Initial Comments at 4, a position seconded by Ameren. Ameren Initial Comments at 6.  ComEd’s remarks here seem to contradict the Company’s previous assertion under question 4 that it would be “appropriate to use the TRM at the time of the RFP submission for purposes of the pay-for-performance structure.”  ComEd Initial Comments at 3.  ComEd implied there that programs procured through the IPA would not be rescreened or amended that was cost-effective at the time the RFP was submitted.  This view counters the Act’s intention to treat Section 16-111.5B programs as the equivalent of supply and inhibits the use of this procurement to expand third-party programs and promote longer EE programs and measures (which in turn would enable EE programs and measure for populations that might be harder to serve than traditional customers).  This request for unlimited discretion without Commission oversight overlooks the fact that under a properly designed pay for performance contract, the EE vendors are the parties taking the risk of non-performance, and should be rejected.
Energy Efficiency Program Management
8. What type and amount of flexibility is allowed or appropriate for EE programs approved in an IPA procurement plan under Section 16-111.5B (for one year, and for multiple years, and flexibility between the Sections 16-111.5B and 8-103 EE portfolios)? 
While CUB agrees that multiple years of energy efficiency can be procured in the IPA’s annual procurement, CUB does not support moving funding amongst the Section 16-111.5B programs or between the Sections 16-111.5B and 8-103 programs.  If a Section 16-111.5B program fails to deliver its savings, new programs and measures will, by operation of the statute, be included in the subsequent year’s assessment of load to the IPA: the utility will have that much less efficiency procured in advance. 
8.1. For example, can or should resources be transferred between and among Section 16-111.5B EE programs in order to maximize cost-effective savings? 
No. If an IPA program no longer is achieving savings, then the utility should report that to the IPA in the year-end assessment, and the IPA should eliminate those presumed kWh from the existing resource load.   The Act is clear that the 16-111.5B programs were not designed to function as a utility-managed portfolio, but rather as supply contracts between the IPA and energy efficiency vendors.  CUB agrees with ComEd that if a program over-achieves versus its proposed goal, that the utility should allow the program to continue achieving savings beyond the goal without “removing funds from other programs,” and rather  responding by adjusting funds for the program upward, and the load forecasts accordingly.  ComEd Initial Comments at Ameren maintains that resources “should be transferred between and among Sections 16-111.5B and 8-103 programs but not in order to maximize savings, though Ameren provides no reason for why this would be necessary”  Ameren Initial Comments at 7 Ameren makes the same assertion in response to question 8.2.  
The intent of Section 16-111.5B is to maximize savings from cost-effective energy efficiency programs. While CUB does not support allowing the utilities to shift funds among 16-111.5B programs, or between 16-111.5B and 8-103 programs, CUB believes maximizing savings from cost-effective energy efficiency programs should be the goal of all parties involved in these workshops.  In order to better understand Ameren’s concerns, CUB requests that Ameren elaborate on this assertion in reply comments.
8.2. Can or should resources be transferred between the Section 16-111.5B EE portfolio and the Section 8-103 EE portfolio in order to maximize cost-effective savings? 
No.  The Section 8-103 programs are utility managed while the Section 16-111.5B programs function as supply under the IPA’s procurement. There should be no need to transfer resources between the two types of programs to maximize savings. Utilities’ statutory targets are reduced under the statutory rate cap, 220 ILCS 5/8-103(d).  Utilities and other vendors contract for a specific amount of achievable, cost-effective savings under the Section 16-111.5B procurement.
Cost-Effectiveness of Energy Efficiency Programs and Measures
9. What criteria of cost-effectiveness is appropriate for EE programs and measures procured by the IPA pursuant to Section 16-111.5B? 
The Act has one screen for the 111.5B programs: a TRC result of greater than one at the program or measure level.  220 ILCS 5/16-111.5B as defined in the IPA Act. 20 ILCS 3855/1-10.
10. What is the meaning of 220 ILCS 5/16-111.5B(a)(3)(D)-(E) in terms of which statistics or cost-effectiveness tests should be used to comply with each of the two requirements? Please be specific. 
(D) Analysis showing that the new or expanded cost-effective EE programs or measures would lead to a reduction in the overall cost of electric service. 
This information is to be included as an additional component of the utilities’ annual load forecasts pursuant to Section 16-111.5B.  It is not a screen to be applied to programs or measures fund cost-effective under Section 16-111.5B but rather a source of information for the Commission to consider in its obligatory evaluation of whether or not all “cost-effective” energy efficiency was procured.  220 ILCS 5/16-111.5B(g).  The language in subsection D is unclear whether a reduction in the overall cost of electric service refers to those costs collected from all utility customers – which would include customers outside the statutory mandate of the IPA, or only those customers receiving supply through the IPA procurement.  
The statute does not mandate any specific analysis.  CUB understands there to be no consensus on the type of test used for this analysis, or, even assuming a common test could be used, consistency at this time as to how that test, e.g. the Utility Cost Test (“UCT”), would be used to determine whether the 111.5B programs and measures lead to a reduction in the overall cost of electric service.  However, CUB does believe that this analysis is a collective one, of all EE programs and measures procured as a whole, rather than any individual assessment.  
(E) Analysis of how the cost of procuring additional cost-effective EE measures compares over the life of the measures to the prevailing cost of comparable supply. 
As with above, this is an additional analysis included in the annual load forecasts used to inform the evaluation of whether or not all cost-effective energy efficiency was procured.  The language here again is not clear whether an evaluation of the programs is to be included, even if a singular evaluation, or whether it is a collective evaluation of measures only.  Nor is it clear how a comparison of value can be done between the life of the measures procured and the cost of supply without taking into account the projected cost of supply over the life of the measures.  As with above, the statute is silent on what, if any, standard analysis should be used to meet this requirement.  
10.1. How should the additional information required of the utilities in the IPA’s procurement of EE programs and measures under Section 16-111.5B(a)(3)(D)-(E) be used? For example, should this additional information be used to exclude EE programs from IPA consideration? 
The information required of the utilities under subsections “D” and “E” is part of the “assessment” the utilities must provide to the IPA along with their load forecasts.  The Act does not instruct utilities or the IPA to use any of the analyses mentioned in the assessment as a screen for energy efficiency programs.  Rather, the information in the assessment can be considered by the Commission to determine if all cost-effective energy efficiency is being procured.  Any analyses included in the assessment should not be used to exclude programs from the IPA or Commission’s consideration. 
8

image1.jpeg
Citizens Utility Board

309 W. Washington St., Suite 800, Chicago, IL 60606 Phone (312) 263-4282 Toll Free 800-669-5556 Fax (312)263-4329





