Illinois Commerce Commission’s

Underground Utility Damage Prevention Advisory Committee

Minutes of March 11, 2010 Meeting

Pursuant to Section 2.02 of the Illinois Open Meetings Act, 5 ILCS 120/1, et seq., a meeting of the Illinois Commerce Commission’s (“Commission”) Underground Utility Damage Prevention Advisory Committee (“Advisory Committee” or “Committee”) was convened at 10:00 a.m., at the JULIE, Inc. Office in Joliet, IL.  Present were:  Advisory Committee Members, Ted Andersen, Scott Bertulis, Mark Frost, Michael Reynolds, and Matthew Turk.
1)
Approval of February 11, 2010, minutes.  

The minutes of the February 11, 2010, Advisory Committee meeting were approved.  

2)     Consideration of contested cases.

	0220-09

	Barone Contracting, LLC
	220 ILCS 50/4(a), Failure to take reasonable actions to be informed of utility location (no-refresh).

	
	
	

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff.  
Mr. Jerry Barone, President of Barone Contracting, LLC, answered questions from the Advisory Committee.  The Advisory Committee recommended that going forward Mr. Barone’s company should take pictures of the proposed excavation area before the start of a job and to preserve the locate marks.  Mr. Joe Hicks, a representative from Nicor Gas, attended by conference call and answered questions from the Advisory Committee.  Mr. Hicks stated that at any time if Barone Contracting ever has issues with Nicor’s locators they should report it to the Damage Prevention Administrators at Nicor Gas.  Mr. Hicks offered to Barone Contracting some preconstruction training for their company.  The Advisory Committee considered the information presented.  


	Matt Turk made a motion to accept the penalty assessed by Staff.  Michael Reynolds seconded the motion.  All present voted aye to accept and issue the penalty to Barone Contracting, LLC.  


	0236-09

	Royal Oaks Irrigation
	220 ILCS 50/4(d), Failure to provide proper notice to JULIE.

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff.  

Mr. Christopher Dabek, a representative of Royal Oaks Irrigation, answered questions from the Advisory Committee.  Mr. Frost informed Mr. Dabek that at anytime his company would be disturbing the dirt, they must call the Illinois One Call System for a Locate Request according to the law.  Mr. Dabek was asked about responding to Staff’s request for information and he presented a copy of his response, that he stated he mailed, to Staff.  Mr. John Hedrick, a representative from Natural Gas Pipeline Company of America, answered questions from the Advisory Committee.  The Advisory Committee considered the information presented.  

Scott Bertulis made a motion to uphold staff’s findings and reduce the penalty to $1250 contingent on training from JULIE and Natural Gas Pipeline Company of America.  No one seconded the motion.  Matthew Turk made a motion to uphold staff’s findings and waive the penalty contingent on Royal Oaks Irrigation receiving training from JULIE and Natural Gas Pipeline Company of America within sixty days.  Scott Bertulis seconded the motion.  All present voted aye to waive the penalty if Royal Oaks Irrigation receives training from JULIE and Natural Gas Pipeline Company within sixty days.


	


3)   Consideration of penalty calculation when there are multiple violations.

Topics of discussion included:  Bill Riley presented a chart on Staff’s proposal.  A recent change to the Act took effect January 1, 2010.  The legislative change allows penalties to be assessed for other violations even when there is not a valid locate request.  Before, if an entity did not have a locate request, the lack of a JULIE was the only penalty that could be assessed, even if there were other violations or if the lack of a JULIE wasn’t the root cause of the damage.  Because of the higher penalty limit ($5,000) for not having a valid JULIE, compared to other violations ($2,500), Staff’s current penalty calculation matrix will always have a higher penalty for not having a locate request, compared to other violations, even if the lack of a locate request was not the root cause of the damage.  Having a penalty for the root cause of the damage being less than a non-causative violation penalty may not make sense.  So Staff proposes that in instances where the lack of a locate request was not the root cause of the damage, that  the penalty for failing to have a valid locate request be no larger than the penalty related to the root cause.  

Advisory Committee proposed for Staff to go back through past cases and conduct a study on how penalty calculations would be under the new proposal.  This subject will be discussed at a future meeting.

4)   Consideration as to whether a “warning” issued to a violator should count as history in a future violation.

      Topics of discussion included:  Bill Riley stated the current practice for a first violation is a warning if the violator cooperates with Staff and the violator has no prior history.  Current policy is that if there are any violations in the 18 months after the warning, the violation found in the warning case would count as history of prior violations when calculating the penalty.  The issue has been raised that it might not be fair to count or increase a future penalty based upon a warning because Illinois Law does not allow the findings of a warning to be appealed.  Staff is proposing that in the future, the warning violation would not count as history of prior violations when calculating any future penalty.
Options discussed by the Advisory Committee:  1) Not count the warning in the history portion; 2) place a nominal penalty fee in the warning so that it would allow the alleged violator to be able to appear before the Committee to appeal, (or change the JULIE Law to allow appeal of a warning); 3) Remove the warning step; 4) allow the warning to be appealed at the same time as the appeal of subsequent alleged violations; or 5) leave as is.  

5)    Consideration of Advisory Committee Officers.

Topics of discussion included:  Nomination of Chairperson and Vice-Chairperson for the Advisory Committee.

Ted Andersen nominated Mark Frost to continue to serve for another year as the Chairperson; Matt Turk seconded the nomination.  Ted Andersen nominated Michael Reynolds to continue to serve for another year as Vice-Chairperson; Matt Turk seconded the nomination.  All Advisory Committee Members present voted aye to the nominations.
6)     Other Business.
Topics of discussion included: The next Advisory Committee meeting is scheduled for April 8, 2010, at 10:00 a.m. at the JULIE Offices in Joliet, IL.   Mr. Riley stated that the Legislation proposed on the homeowner issue is dead for now.
Michael Reynolds made a motion to adjourn the meeting.  Ted Andersen seconded the motion.  Advisory Committee members Andersen, Frost, and Reynolds, voted aye to adjourn the meeting.  Advisory Committee Members Bertulis and Turk were not present for this motion.
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