Illinois Commerce Commission’s

Underground Utility Damage Prevention Advisory Committee

Minutes of February 9, 2009 Special Open Meeting

Pursuant to Section 2.02 of the Illinois Open Meetings Act, 5 ILCS 120/1, et seq., a special open meeting of the Illinois Commerce Commission’s (“Commission”) Underground Utility Damage Prevention Advisory Committee (“Advisory Committee” or “Committee”) was convened at 11:00 a.m., at the Commission’s Chicago Office.  Present were:  Advisory Committee Members, Ted Andersen, Scott Bertulis, Mark Frost, Michael Reynolds, and Matthew Turk. 
1)
Approval of minutes.


The minutes of the November 13, 2008, Advisory Committee meeting were approved.  
2)     Consideration of contested cases.

	0134-08


	Donegal Excavating
	220 ILCS 50/4(d), Failure to provide proper notice to JULIE.

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff. This case was heard and voted on at the November 13, 2008, Advisory Committee Meeting, and was issued a penalty.  Mr. Riley stated that Donegal Excavating responded to staff’s Notice of Advisory Committee Decision Letter asking to have either a Commission hearing or otherwise have the penalty reduced.  After consulting with Staff Counsel, Mr. Riley indicated that the most expeditious way to pursue a penalty reduction would be another hearing before the Advisory Committee.  Mr. Riley advised Donegal Excavating that they must attend the Committee meeting and respond to Staff’s information request.  Ms. Grazina Kiaunyte, a representative from Donegal Excavating, asked for JULIE to provide training for Donegal Excavating and for a reduction in the penalty that had been assessed.  Ms. Kiaunyte stated that Donegal Excavating is now calling in JULIE locate requests.  Mr. Joe Hicks, a representative from Nicor Gas, answered questions from the Advisory Committee.   The Advisory Committee considered the information presented.  Donegal Excavating will receive a letter stating the Advisory Committee’s determination.  

	Matthew Turk made a motion to uphold the original penalty of $1750 assessed by Staff.  Scott Bertulis seconded the motion.  After discussion, Matthew Turk made a motion to reduce to the originally assessed penalty to $1000 with Donegal Excavating receiving JULIE training.  The motion was not seconded, so that motion failed.  Advisory Committee Members Andersen, Bertulis, Reynolds and Turk voted aye to accept and issue the original penalty of $1750 to Donegal Excavating.  Advisory Committee Member Frost voted nay.  The motion passed.

	0240-08


	Nicor Gas Company
	220 ILCS 50/4(b), Failure to exercise due care.

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff.  Ms. Bridget Shahan, Chief Compliance Officer of Nicor Gas, Mr. Ryan Dusek, and Mr. Joe Hicks, representatives of Nicor Gas, answered questions from the Advisory Committee.  Ms. Shahan addressed mitigating circumstances that Nicor believed should be considered by the Advisory Committee.  Ms. Shahan stated Nicor wants to work with the Illinois Legislature and JULIE so that, in the future, when considering the history of noncompliance, the utility locating side of the utility would be considered separately from the excavation side of the utility.  Mr. Dusek talked about the training of Nicor employees and steps that are taken when their employees are involved in damaging property.  Mr. Hicks also talked about the training of Nicor employees.  The Advisory Committee considered the information presented.  Nicor Gas Company will receive a letter stating the Advisory Committee’s determination.  

Matthew Turk made a motion to uphold staff findings and amend the penalty assessed by Staff by reducing the penalty to $1000.  Ted Andersen seconded the motion.   All present voted aye to uphold staff findings and issue the reduced penalty to Nicor Gas Company.  


	0200-08

	Lake County Grading
	220 ILCS 50/4(d), Failure to provide proper notice to JULIE.

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff.  Advisory Committee Member Scott Bertulis recused himself from this case.  
Mr. Joe Hicks and Mr. Roy Chapman, representatives from Nicor Gas, answered questions from the Advisory Committee.  Mr. Hicks stated that they contacted Mr. Nick Kinder from Flat Water Construction and that Mr. Kinder informed Mr. Hicks that Flat Water Construction was performing work for Lake County Grading.  Mr. Hicks stated that he had not tried to contact anyone else at Lake County other than the gentlemen’s name they were given by Flat Water Construction.  Mark Frost recommended that Nicor Gas, in the future, make a notation in their incident report whether the line in question had locate marks or not.  The Advisory Committee recommended continuing this case in order to allow Nicor Gas additional time to contact Flat Water Construction to get more information on whether Lake County Grading was actually the contractor involved; did the General Contractor involved call in for a JULIE Locate; who else may have assisted on this site and did they call in a JULIE Locate; and for Nicor Gas to get clarification on Nicor Gas’ incident report.  

	Matthew Turk made a motion to continue this case so that Nicor could provide additional information to Staff.  Michael Reynolds seconded the motion.  Ted Andersen, Michael Reynolds, Matthew Turk and Mark Frost voted aye to continue this case.  Scott Bertulis abstained from any vote on this matter.
The Advisory Committee recessed at 12:40 p.m.
The Advisory Committee reconvened at 12:50 p.m.



	0124-05


	Fraley Concrete Construction
	220 ILCS 50/4(d), Failure to provide proper notice to JULIE.

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff.  This case was heard and voted on at the January 12, 2006, Advisory Committee Meeting.  Staff has been reviewing cases with unpaid penalties and based upon additional information in this case, Staff recommended the case be dismissed.  The Advisory Committee considered the information presented.  Fraley Concrete Construction will receive a letter stating the Advisory Committee’s determination.

Michael Reynolds made a motion to accept Staff’s recommendation to dismiss the case.  Scott Bertulis seconded the motion.  All Advisory Committee Members present voted aye to accept this recommendation.


	0243-08


	Mauro Sewer Construction
	220 ILCS 50/4(b), Failure to exercise due care, and 220 ILCS 50/7, Failure to notify JULIE of damaged utility.

	Topics of discussion included:  alleged violation reported; notice of investigation issued by Staff; Staff’s investigation; penalty assessed by Staff; and notice of penalty issued by Staff.  Advisory Committee Member Ted Andersen recused himself from this case. 
Mr. Jim Ott and Mr. John Holmes, representatives from North Shore Gas, answered questions from the Advisory Committee.  Mr. Ott stated that 5 weeks prior to this incident, he was called to this area for another gas main damage 250’ south of this incident which happened during sewer work.  Mr. Ott stated that North Shore was not aware of any previous damage to the gas main, at this location, prior to this incident.
Mr. Larry Kaszuba, Mr. Jamie Cantu, and Mr. Pat Mauro, representatives from Mauro Sewer Construction and Lorenzo, Operator for Mauro Sewer Construction, answered questions from the Advisory Committee.  Mr. Cantu gave a description of the incident area and stated he was warned by North Shore that there was a gas stub in the excavation area.  Mr. Cantu stated there was evidence of previous damage and that he thought the gas line in question was probably installed with a bow in the gas line to go underneath storm sewers; they pot holed the line; stopped short of the gas pipe with the trench box; hand dug the ground above the pipe, but they did not expose the pipe; the ground was wet and the ground was giving away.  Mauro Sewer Construction was asked what precautions Mauro had taken in the first 100 ft. of excavation.  They stated they used steel plates to plate the sides next to the trench boxes installed and that steel plates were used to drive the backhoe on the ground to prevent excess weight on buried facilities.  The Mauro Sewer Construction employees were working in the trench box when the gas pipe began blowing gas.  Photos were provided to staff by the City of Lake Forest that were taken immediately after the incident occurred while the gas was still blowing.  Mauro Sewer Construction provided a video of the activity performed after the incident occurred and the gas main was shut down.  
At 2:15 p.m. Advisory Committee Member Scott Bertulis informed the Committee that he had to leave the meeting and would not be returning.  The discussion continued with Advisory Committee Members Mark Frost, Michael Reynolds and Matthew Turk.  
Mark Frost and Matthew Turk stated Best Practice is that an excavator not only pothole the line, but to always expose the line completely. 
The Advisory Committee considered the information presented.  Mauro Sewer Construction will receive a letter stating the Advisory Committee’s determination.  

Matthew Turk made a motion to uphold Staff’s finding of violation and amend the penalty assessed by Staff by reducing it by 50%.   Mark Frost seconded the motion.  There was no vote, so that motion failed.  
After further discussion, Matthew Turk made a motion to uphold Staff’s finding of violation on 220 ILCS 50/7 and assess a penalty of $100.  Michael Reynolds seconded the motion.  Mark Frost, Matt Turk and Michael Reynolds voted aye to uphold Staff’s finding on Section 50/7 and accept and issue the penalty of $100 to Mauro Sewer Construction.  
Matthew Turk made a motion to uphold Staff’s finding of violation 220 ILCS 50/4(b) and assess no penalty.   Michael Reynolds seconded the motion.  Mark Frost, Matt Turk and Michael Reynolds voted aye to uphold Staff’s finding on Section 50/4 and issue no penalty to Mauro Sewer Construction for the Section 4 violation.    
Advisory Committee Member Andersen was recused from the vote on this matter and Mr. Bertulis was absent at the time of the vote.



3)   Consideration of reappointment of Scott Bertulis as General Public member of Advisory Committee.

Topics of discussion included:  Mr. Riley advised the Committee that Mr. Bertulis met the criteria to be reappointed as the General Public member of the Advisory Committee.
Michael Reynolds made a motion to recommend Mr. Bertulis to the Commission for the reappointment of the General Public position.  Ted Andersen seconded the motion.  All Advisory Committee Members present voted aye to accept this recommendation.  
4)     Approval of 2009 meeting schedule.

Ted Andersen made a motion to accept the Advisory Committee’s 2009 meeting schedule as proposed.  Matthew Turk seconded the motion.  All Advisory Committee Members present voted aye to accept the proposed 2009 Advisory Committee meeting dates and times.

5)     Consideration of Advisory Committee Officers.
Topics of discussion included:  nomination of Chairperson and Vice-Chairperson for the Advisory Committee.

Matthew Turk nominated Mark Frost to continue to serve for another year as the Chairperson; Ted Andersen seconded the nomination.  Matthew Turk nominated Michael Reynolds to continue to serve for another year as Vice-Chairperson; Ted Andersen seconded the nomination.  All Advisory Committee Members present voted aye to the nominations.
6)     Consideration of Committee Bylaw language concerning conflict of interest.
Topics of discussion included:  Bill Riley read Article 15 of the bylaws.  Mr. Riley proposed to change the bylaws to read that if one of the Advisory Committee Members has an interest in a case being presented at the meeting to recuse himself from the proceedings of that case.  Mr. Riley will draft some language to present to the Advisory Committee Members.
7)     Other Matters.
Topics of discussion included: The next Advisory Committee meeting is scheduled for March 12, 2009, at 11:00 a.m. at the Illinois Commerce Commission’s Chicago Office.  Mr. Riley provided the Advisory Committee with the 2008 Enforcement Statistics.  Mr. Frost commented on JULIE calls being down by 40% when compared over the last two years; JULIE expects more homeowner calls; JULIE still received a million calls in 2008; JULIE has gone live with the Near Ticket System; and that JULIE will train staff on how to use the new Near Ticket System.
Michael Reynolds made a motion to adjourn the meeting.  Matthew Turk seconded the motion.  All Advisory Committee Members present voted aye to adjourn the meeting.
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