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 Northern Illinois Gas Company d/b/a Nicor Gas Company (Nicor) in its 

Opposition to the Request for Subpoena of Russ Strobel1 bases much of its argument on 

                                                
1  Under the Illinois Rules of Civil Proc. R. 5/2-605 Nicor was required to file a verified Opposition, 

which it failed to do.  “If any pleading is so verified, every subsequent pleading must also be 
verified, unless verification is excused by the court.” 
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two faulty premises: (1) that there is still an attorney-client privilege for the work of Russ 

Strobel; and (2) that the “apex deposition rule” that has only been adopted by two states, 

neither of which is Illinois, requires the Citizens Utility Board (CUB) to demonstrate that 

Russ Strobel has unique knowledge of the facts of the case and that CUB has not been 

able to adequately obtain the facts in this case by participating in the depositions 

requested by the Illinois Commerce Commission Staff (ICC Staff) for the top corporate 

officers of Nicor. 

I.  Nicor’s Own Actions Defeat Any Claim of Privilege 

 First, Nicor’s own pleading is an admission that Nicor waived its attorney-client 

privilege for Mr. Strobel’s work by turning over his e-mails and other materials, without 

apparent restrictions and certainly without adequate controls, to KPMG, an accounting 

firm, to conduct a factual— not legal— investigation of Nicor’s activities regarding the 

now-discredited Performance Based Rate (PBR) program.  The action was more than 

mere “inadvertent disclosure.”   

 In its pleading, Nicor Gas readily admits that it gave KPMG open access to Nicor 

Gas’s e-mail system and to download e-mails at will with no review by Nicor Gas for any 

attorney-client privileged materials.  See Affidavit of Daniel McNamara at Para. 6.  

“Nicor Gas did not know that KPMG had produced these particular e-mails, nor did 

Nicor Gas intend for or consent to KPMG’s production of these privileged documents.”  

What Nicor Gas is now telling the Commission is that it gave full access to all of its e-

mails to a third-party but now Nicor Gas seeks to assert an attorney-client privilege for 

the same documents.  “The general rule is that voluntary disclosure of privileged 

attorney-client communication constitutes waiver of the privilege as to all other such 
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communications on the same subject.”  Consolidated Litigation Concerning International 

Harvester’s Disposition of Wisconsin Steel, 666 F.Supp. 1148, 1150 (N.D. Ill. 1987).  

“Ordinarily a party that allows free access to its files cannot later claim that some of the 

documents they contained were privileged.”  Id. at 1155. 

 The waiver of the attorney-client privilege occurred not when KPMG produced 

the documents, but rather when Nicor Gas gave KPMG carte blanche access to Mr. 

Strobel’s, as well as any other employees and officers at Nicor Gas, e-mails and files.  

KPMG is not a law firm.  It was not even retained by Nicor Gas.  Scott Lassar retained 

KPMG, a Nicor Gas designated witness in this case.  Scott Lassar did not perform legal 

services nor did he offer legal advice to Nicor Gas.  Instead, he was hired by, using 

Nicor’s own description, a special committee of the board of directors of Nicor, Inc., the 

holding company for Nicor Gas.2  Thus, by giving total access by KPMG to Nicor Gas’s 

e-mail system, Nicor Gas made a voluntary disclosure of documents to a third-party and, 

as such, “is a complete waiver of the attorney-client privilege.”  Maryville Academy v. 

Loeb Rhoades & Co., Inc., 559 F. Supp. 7 (N. Dist. Ill. 1982).  “We believe that the 

attorney-client privilege should be available only at the traditional price:  a litigant who 

wishes to assert confidentiality must maintain genuine confidentiality.”  Permian Corp. v. 

United States, 665 F.2d 1214, 1222 (D.C. Cir. 1981). 

II.  Strobel Has Knowledge of Unique Facts 

 Second, there is no “apex deposition rule” in Illinois.  Moreover, the depositions 

so far in this case have not yielded the information that remains uniquely within the 

knowledge of Mr. Strobel as reflected in his e-mails attached to the deposition request.  

                                                
2  The waiver of any attorney-client privilege as to Mr. Lassar’s work is detailed in CUB’s Renewed 

Motion to Compel Nicor to Answer CUB’s 11th Set of Data Requests and will not be restated here. 
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As can be readily determined by reading the e-mails, Mr. Strobel was not giving legal 

advice but rather was encouraging Nicor to increase profits by tapping into the LIFO 

layers.  The persons that the ICC Staff chose to depose indicated a lack of knowledge of 

the facts in these dockets, especially Nicor Gas chairman Tom Fisher and Chief Financial 

Officer Kathy Halloran.  Both witnesses consistently answered questions that they did not 

know the specifics of Nicor’s finances and the extent to which the LIFO layers were 

accessed and the knowledge of the company regarding such access. 

 Nicor claims that CUB “wants to depose him [Strobel] about unspecified business 

advice he gave to Nicor Gas and any advice, including legal advice, that he gave to 

employees who were not in the ‘control group’ at Nicor.”  Nicor Opposition at 4-5.  This 

is only partially correct.  Many of the parties listed on the e-mail distribution list are not 

within Nicor’s control group.3  In addition, CUB specifically stated that the subjects to be 

covered in the deposition would be:  

1. The business, not legal, advice that Mr. Strobel gave to Nicor Gas. 

2. The advice given, including legal advice, Mr. Strobel gave to employees at 

Nicor Gas who were not in the control group at Nicor. 

3. The advice and opinions of Mr. Strobel given to employees at Nicor Gas 

that relate to the documents produced to KPMG and those documents 

reviewed as part of the Lassar Report for which any attorney-client 

privilege has been waived. 

                                                
3  In the McNamara affidavit, he also admits that Nicor Gas is withholding 150 other documents 

from production.  Nicor Gas has not provided a description of these documents nor produced a 
privilege log.  Nicor Gas has not shown why these documents are privileged.  These documents 
should be produced by Nicor Gas prior to Mr. Strobel’s deposition. 
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4. Mr. Strobel’s activities and advice since October 2002 when he 

relinquished his legal role for that of president. 

CUB Request for Subpoena at 3. 

III.  The Apex Rule Has Not Been Adopted in Illinois 

Nicor argues that this deposition request by CUB is merely an attempt to harass 

Nicor and that “CUB now seeks yet another deposition.”  Opposition at 2.  This 

characterization is incorrect.  This is the first deposition request that CUB has 

independently made.  All of the other depositions in this case have been requested by the 

ICC Staff.  Moreover, CUB attached two e-mails to the request for deposition that show 

that Mr. Strobel had more than a passing fancy in the activities at Nicor Gas regarding the 

PBR and accessing LIFO gas. 

Nicor further attempts to restrict the request for deposition by referring to the 

“apex deposition” rule: “[a]n officer at the apex of the corporate hierarchy cannot be 

deposed unless the employee has special or unique knowledge, or the information is first 

pursed by less intrusive means.”  State ex rel. Ford Motor Co. v. Messina, 71 S.W.3d 

602, 606 (Mo. 2002).  In the Ford Motor case, the Missouri Supreme Court provides a 

detailed discussion of the history of the apex deposition rule.  The court noted that the 

rule has only been adopted by courts in California and Texas.  After careful analysis, the 

Missouri top court declined to adopt the apex rule.  Illinois has no such apex rule.  Even 

if there were an apex rule in Illinois, CUB has already met the requirement, since it has 

both shown that Mr. Strobel has special or unique knowledge concerning the PBR and 

the use of the LIFO layer and has already conducted extensive discovery seeking such 
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information through data requests and attending the ICC Staff called depositions.  See e-

mails attached to original motion for subpoena.   

 Another useful analysis of the apex rule was conducted in Six West Retail 

Acquisition, Inc. v. Sony Theatre Management Corp., 203 F.R.D. 98 (S.D.N.Y. 2001).  

Again, the court declined to adopt the rule.  Six West involved corporate-level antitrust 

and breach of contract claims, and there the court allowed the depositions of the CEO, 

President, and deputy chairman of Sony.  In Six West, these three top executives to be 

deposed, in a manner similar to Nicor’s Mr. Strobel, had unique knowledge of the broad 

corporate misfeasance at issue in the litigation. 

In Thomas vs. International Business Machines, 48 F.3d 478 (10th Cir. 1995), 

cited by Nicor, the plaintiff requesting the deposition was a clerical employee seeking to 

depose the company’s chairman, who had no knowledge of the events surrounding the 

alleged discrimination against the employee.  Such a singular and detached occurrence is 

not at issue in the instant case:  here Mr. Strobel has intimate knowledge of the facts at 

issue in this proceeding and was deeply involved in directing employees to use the LIFO 

layer to enhance corporate profits.  This type of broad corporate-level misconduct is 

relevant to the inquiry by the Commission.  Where misconduct is alleged, it is an abuse of 

the court’s discretion to prohibit depositions of top corporate officers.  Fidelity & 

Casualty Company of New York v. Mobay Chemical Corp., 252 Ill.App.3d 992, 1001 (1st 

Dist. 3rd Div. 1992). 
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IV.  Conclusion 

 Nicor has failed to demonstrate why the deposition of Russ Strobel should not be 

allowed.  The Commission should issue a subpoena for the deposition and require that 

Nicor Gas produce the 150 documents it admits it is withholding from discovery. 

 

     Respectfully Submitted, 

     Citizens Utility Board 
 
 

      By:     
      Robert J. Kelter   
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
208 S. LaSalle Street 
Suite 1760 
Chicago, Illinois 60604 
(312) 263-4282 
 
Dated:  12 August 2003  
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STATE OF ILLINOIS    ) 
       )    SS 
COUNTY OF COOK     ) 

 

VERIFICATION 

 I Robert J. Kelter, Director of Litigation for the Citizens Utility Board, do hereby 

verify that the statements made in the foregoing Reply are to the best of my knowledge 

and information and belief, true and correct. 

 

       __________________________ 

       Robert J. Kelter 

Notarized this 12th day of August, 2003.   
 

 


