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Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned attorneys, hereby respectfully submits its Response to the 

Motion to Compel by Citizens Utility Board and the Cook County State’s Attorney’s Office 
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(“CUB” and “Cook County” and, together, “CUB/Cook County”) with respect to CUB’s 11th 

Set of Data Requests (“11th DRs”).1 

I. 
Introduction 

On August 5, 2003, Nicor Gas pre-filed the Direct Testimony of its witnesses in this 

proceeding—excluding one.  Due to the Motion, which was filed on the last working day before 

the Company’s direct case was due, Nicor Gas could not file the testimony of its witness Scott R. 

Lassar.  Mr. Lassar, a partner at Sidley Austin Brown & Wood, LLP (“Sidley”) and formerly 

U.S. Attorney for the Northern District of Illinois, is an integral witness for the Company and 

will testify as to Sidley’s investigation on behalf of the Special Committee of the Board of 

Directors of Nicor Inc.2 into the Gas Cost Performance Program (the “GCPP”) previously 

operated by the Company, which is the primary subject matter of this proceeding.  Mr. Lassar 

also will present Sidley’s findings and conclusions, which are contained in the Report to the 

Special Committee, dated October 28, 2002 (the “Lassar Report”), which has been made public 

and distributed to all parties. 

In the Motion, CUB/Cook County assert that Nicor Gas has not “fully answer[ed]” 

CUB’s 11th DRs.  (Mot., ¶ 7).  Therefore, CUB/Cook County contend that they “cannot make a 

reasoned determination as to whether they should depose [Mr.] Lassar” prior to his Direct 

Testimony being filed.  (Mot., ¶¶ 11-12).  Alternatively, CUB/Cook County ask the 

Administrative Law Judges (the “ALJs”) to reverse their ruling of May 22, 2003 and allow 

                                                 
1  CUB/Cook County’s Motion has taken several forms and sought various relief since its initial filing on 
February 3, 2003.  For purposes of clarity, this Response addresses CUB/Cook County’s Second Renewed Verified 
Motion to Compel, which was filed on August 1, 2003.  To the extent prior versions of the Motion are addressed, 
those versions are identified separately by citation. 

2  Nicor Inc. is the non-jurisdictional holding company that owns Nicor Gas. 
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CUB/Cook County to depose Mr. Lassar after his Direct Testimony has been pre-filed.  (Mot., 

p. 4).  CUB/Cook County also seek all witness summaries prepared by Sidley during its 

investigation and/or any redactions to such summaries made by Sidley.  (CUB/Cook County 

Mot., July 21, 2003, p. 11).  Finally, CUB/Cook County seek a log for any documents that Nicor 

Gas may be withholding on the basis of privilege.  (Mot., p. 4). 

Each of CUB/Cook County’s requested remedies is addressed below.  Preliminarily, 

however, Nicor Gas notes several overarching defects in the Motion.   

• First, of the twenty-four (24) individual requests contained in CUB’s 11th DRs 
(including subparts), CUB/Cook County fail to specify even a single request that 
Nicor Gas did not answer appropriately.  Rather, CUB/Cook County baldly assert 
that Nicor Gas has not responded in full.  This failure is particularly frustrating, as 
the Company voluntarily responded to CUB’s 11th DRs in late July, while under 
great time pressure to complete and pre-file its direct case (and to respond to yet 
another discovery motion from CUB).3  As a basic legal matter, this failure 
renders the Motion defective on its face, because the Company reasonably cannot 
be expected to respond to CUB/Cook County’s broad-brush (and inaccurate) 
claim that the responses as a whole somehow are inadequate.   

• Second, to the extent CUB/Cook County offer any basis for their dissatisfaction, 
that basis largely goes to the general objections over which the Company has 
answered.  CUB/Cook County literally appear to be objecting to the Company’s 
general objections.  This form of argument not only is maddeningly circular but 
ignores the primary purpose of a general objection, which is to preserve a party’s 
basis for excluding the information produced over the objection at hearing. 

• Third, CUB/Cook County appear to believe for unspecified reasons that the 
Company is withholding responsive information based on a privilege that Nicor 
Gas is asserting on behalf of Sidley and/or Mr. Lassar.  CUB/Cook County are 
mistaken.  Counsel for Nicor Gas repeatedly have sought to correct this apparent 
misunderstanding by CUB/Cook County, and the movants have no grounds for 
continuing to pursue this position in the Motion or otherwise.  CUB/Cook County 
similarly appear to misunderstand the limited scope of Mr. Lassar’s role as a 
Company witness. 

                                                 
3  In this respect, CUB/Cook County reasonably would have taken a far more productive approach to the discovery 
at issue, if they had proceeded in a manner appropriate under the Commission’s Rules and served discovery directed 
at Mr. Lassar after his Direct Testimony had been filed. 
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Time and again over the past year, CUB/Cook County have delayed this proceeding with 

unproductive and unfounded motion practice, which has served no purpose toward educating the 

parties as to the relevant facts.  The instant Motion is no exception.  Discovery resumed in this 

proceeding more than a year ago, and all parties have had a complete opportunity to prepare for 

the testimonial and evidentiary phases of this proceeding. 4  See Interim Order, p. 3, Ill. 

Commerce Comm’n Docket No. 02-0067 (July 16, 2002).  At some point, initial discovery must 

close, so the parties and the Commission can proceed with a resolution of this matter on the 

merits.  That time is now. 

For these reasons, as discussed below, the Motion should be denied, Nicor Gas should be 

allowed to pre-file the Direct Testimony of its witness Mr. Lassar, and this proceeding should be 

allowed to move forward without further procedural delay. 

II. 
Argument 

A. Nicor Gas Has Responded Appropriately to CUB’s 11th Set of Data Requests 

CUB/Cook County’s Motion should be denied on its face, because the movants do not 

identify any instance, much less offer any pertinent argument, for their assertion that Nicor Gas 

has not responded fully to CUB’s 11th DRs.5  Rather, CUB/Cook County simply assert that Nicor 

Gas has not responded fully, without specifying a single data request to which this assertion 

might apply, and then proceed to complain about the general objections included in Nicor Gas’s 

response.  Nicor Gas cannot be required to waive the evidentia ry protections afforded by such 

                                                 
4  Nicor Gas has produced well more than 100,000 pages of documents, responded to hundreds of data requests, and 
voluntarily produced thirteen (13) current and former employees, including all senior executives responsible for the 
GCPP for deposition. 

5  Properly, any grounds for relief not specifically presented in the Motion are waived and cannot be raised by 
CUB/Cook County on reply or in oral argument as a basis for decision.  Nonetheless, Nicor Gas expressly reserves 
the right to address any such grounds, if raised. 
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general objections, and this improper and circular form of argument warrants no further 

discussion.  In any case, Nicor Gas has answered CUB’s 11th DRs over its general objections in 

a manner fully consistent with discovery under the Commission’s Rules of Practice.  See 83 Ill. 

Admin. Code § 200.10 et seq. 

As a general matter, CUB/Cook County in numerous cases also seek to discover 

information that is wholly outside the limited scope of Mr. Lassar’s anticipated testimony and 

the Lassar Report—i.e., findings and conclusions that Sidley did not reach and/or opinions that 

Mr. Lassar does not have.  The Company appropriately has answered each such request.6  As 

shown below, CUB/Cook County have had full discovery into the Lassar Report and its 

supporting materials, and the Company cannot be compelled to create new facts in discovery to 

suit CUB/Cook County and/or to develop opinions that its witnesses (including Mr. Lassar) do 

not hold.  Such discovery would be improper. 

While Nicor Gas reasonably cannot be expected to intuit unspecified grounds on which 

CUB/Cook may be relying in seeking an order compelling discovery, for the convenience of the 

ALJs and the prompt resolution of this matter, Nicor Gas addresses below the limited instances 

in which it has declined or been unable to answer a specific request contained in the 11th DRs 

and articulates the reasons for these responses. 

1. CUB Data Request 11.03 (Drafts of Lassar Report) 

Nicor Gas has not provided CUB/Cook County with “each draft of the Report provided 

by Sidley,” because Sidley in its capacity as counsel to the Special Committee has asserted that 

the requested material is protected under the work product doctrine.  While the movants do not  

address specifically the Company’s response to this request, it appears that CUB/Cook County 
                                                 
6  See 11th DRs Nos. 11.01, 11.02, 11.05, 11.08, 11.09, 11.10, 11.11, and 11.12. 
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believe (1) the Company is asserting a privilege on behalf of Sidley with respect to the requested 

materials, and/or (2) Mr. Lassar’s status as a witness in this proceeding waives the protections of 

the work product doctrine as applied to Sidley.  CUB/Cook County are wrong on both points. 

Illinois recognizes the work product doctrine which protects against disclosure of an 

attorney’s theories, mental impressions, or litigation plans.  See Consolidation Coal Co. v. 

Bucyrus-Erie Co., 89 Ill. 2d 103, 108-11, 432 N.E.2d 250, 252-53 (1982).  The doctrine is 

intended to prevent the “inefficiency, unfairness and sharp practices” that would result from a 

requirement for such disclosures.  Id. (citing Hickman v. Taylor, 329 U.S. 495, 511, 67 S. Ct. 

385, 394 (1947)).  Furthermore, to impose a burden on the courts (or the Commission) to review 

attorneys’ work product to isolate select portions that may not be subject to protection would be 

“totally incompatible” with efficient judicial (or administrative) practice.  Id. (following Monier 

v. Chamberlain, 35 Ill. 2d 351, 221 N.E.2d 410 (1966)).  Therefore, an attorney’s work product 

in Illinois is discoverable only “if the party seeking disclosure conclusively demonstrates the 

absolute impossibility of securing similar information from other sources.”  Id. at 111, 253 

(emphasis provided). 

Turning to CUB/Cook County’s first argument, Nicor Gas could not assert any work 

product objection to disclosure of drafts of the Lassar Report on Sidley’s behalf, because the 

objection is Sidley’s to make.  (See discussion supra).  As to CUB/Cook County’s second 

argument,  Mr. Lassar’s status as a witness in this proceeding has no effect whatsoever on 

Sidley’s ability to assert the work product doctrine in connection with its role as counsel to the 

Special Committee.  CUB/Cook County’s “waiver” argument, to the extent it is intelligible, is 

unsupported by any pertinent authority.  Nicor Gas further notes that Sidley is not a party to this 

proceeding and does not represent any party of record as counsel in this Consolidated Docket.  
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Thus, for purposes of argument, even if drafts of the Lassar Report were not subject to work 

product protection (and they are), Nicor Gas would be unable to produce the drafts over Sidley’s 

objection. 

Mostly importantly, CUB/Cook County have not attempted to make a showing—much 

less made the required showing of “absolute impossibility”—to support production of the 

requested drafts.  See Consolidation Coal Co., 89 Ill. 2d at 111, 432 N.E. 2d at 253.  To the 

contrary, the parties to this proceeding have received all relevant information associated with the 

Lassar Report (and by extension, the entire basis for Mr. Lassar’s testimony).  Nicor Inc. 

released the entire Lassar Report to the public last year.  Sidley has voluntarily provided the 

Lassar Report’s supporting documents to the parties in this proceeding, including all witness 

summaries prepared by its attorneys (see II.B infra) and the workpapers of its consultant, KPMG 

LLP (“KPMG”).  Staff has been provided an opportunity to interview Mr. Lassar regarding the 

witness summaries.  Finally, the parties have received every relevant document reviewed as part 

of the investigation.  Any drafts of the Lassar Report would add no relevant information. 

2. CUB Data Request No. 11.04 (Alternatives to FASB Statement No. 49) 

Nicor Gas has not refused to respond to CUB/Cook County’s inquiry whether “Sidley 

and/or KPMG LLP consider[ed] alternatives for the treatment of storage prefills other than 

FASB Statement No. 49.”  Rather, Nicor Gas has stated that it will respond to this request, when 

such information becomes available.  Nicor Gas notes that this type of discovery under 

Commission practice properly is addressed to a witness’s pre-filed testimony, after such 

testimony has been pre-filed.  (See n.3 supra).  Here, Nicor Gas has been prevented from pre-

filing Mr. Lassar’s Direct Testimony, although it cannot be said that CUB/Cook County need the 

requested information for any reason before Mr. Lassar’s testimony is pre-filed.  (See II.E infra).  
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In any case, Nicor Gas is pursuing the requested information and will respond to CUB/Cook 

County when it becomes available. 

3. CUB Data Request No. 11.06 (Sidley/KPMG Personnel) 

CUB data request No. 11.06 seeks information about Sidley and KPMG personnel 

involved in the investigation performed for the Special Committee.  It also seeks extensive 

information about Nicor Gas’s former and current auditors, Arthur Andersen and Deloitte & 

Touche.  While a strong argument can be made that all the requested information is irrelevant to 

the subject matter of this proceeding, Nicor Gas has responded completely with respect to the 

Sidley attorneys under subparts (a) and (b) of the data request.  Nicor Gas is pursuing the 

requested information for subparts (a) and (b) as to KPMG personnel and will respond when this 

information becomes available.7 

As to subpart (c), Nicor Gas properly has declined to respond.  Subpart (c) requests the 

identify of “any individuals … employed by Arthur Andersen or Deloitte & Touche during the 

period from 1999 to present.”  As drafted, the request literally calls for the identification of tens 

of thousands of persons worldwide, most of whom likely never even have heard of Nicor Gas.  

Even giving CUB the benefit of the doubt, and assuming it meant to request the identity of audit 

personnel working on the Nicor Account, CUB/Cook County have made no showing that such 

information is relevant to this Consolidated Docket.  Subpart (d) similarly calls for wholly 

irrelevant information. 

                                                 
7  Nicor Gas notes that it may be unable to obtain the information based upon KPMG’s objection, in which case it 
could not respond.  No party would be prejudiced in such case, because the identity of the various KPMG personnel 
who consulted with Sidley during the investigation has no relevance to the subject matter of this proceeding. 
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B. All Witness Summaries Created By Sidley Have Been Provided To The Parties 

CUB/Cook County assert that the Company has withheld witness summaries prepared by 

attorneys for Sidley in their investigation for the Special Committee.  As a threshold matter, 

Nicor Gas observes that these materials are not information or documents within its possession 

or control but rather summaries prepared by attorneys at Sidley in their capacity as the Special 

Committee’s independent counsel in the investigation of the GCPP.  The findings and 

conclusions produced by Sidley’s investigation were reported fully in the Lassar Report, which 

has been publicly available since last October.  

While the witness summaries are unnecessary to an understanding of the Lassar Report, 

Sidley voluntarily provided these documents to all parties on or about February 13, 2003.  Three 

witness summaries that inadvertently were not included with the original set subsequently have 

been provided.  Thus, all witness summaries created by Sidley during its investigation of the 

GCPP have been provided to all the parties.  The Company received these materials 

contemporaneously with and in the same form as the other parties.  CUB/Cook County’s request 

for an order compelling the Company to produce these documents is misdirected and without 

factual support. 

CUB/Cook County’s request for unredacted copies of the witness summaries also should 

be denied.  The limited attorneys’ notes that have been redacted from the witness summaries are 

Sidley’s work product.  Sidley has asserted a work product objection as to these notes, which it 

alone redacted in providing these materials to the parties.  For the reasons discussed above (see 

II.A.1 supra), Sidley’s objection is proper, and the Company cannot be compelled to produce 

Sidley’s work product. 
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C. Nicor Gas Should Not Be Required To Produce A Privilege Log  

CUB/Cook County have requested a log of all documents the Company may be 

withholding on the basis of privilege.  CUB/Cook County provide no authority for this request, 

which finds no support in the Commission’s Rules or in custom and practice in Commission 

proceedings.  Counsel for the Company have participated in literally hundreds of Commission 

proceedings and are unaware of any instance in which any party has been required to produce a 

privilege log.  The Commission’s Rules expressly discourage the imposition of formal discovery 

procedures more typically associated with the Circuit Courts and other judicial forums.  See 83 

Ill. Admin. Code § 200.340.  CUB/Cook County have not offered or even attempted to articulate 

a reason why such a formal discovery requirement should be imposed in this proceeding or, 

critically, how a log of non-evidentiary, privileged documents would assist in any way with a 

resolution on the merits. 

D. CUB/Cook County Have Had All Information Needed To Request Mr. Lassar’s 
Deposition Since April 25, 2003 

CUB/Cook County assert that the Company’s purported failure to respond to CUB’s 11th 

DRs has prevented them from making up their minds about whether to seek to depose 

Mr. Lassar.  This argument is a red-herring.  The ALJs previously ruled that the witness 

disclosure for Mr. Lassar requested by CUB/Cook County and produced by the Company on 

April 25, 2003 was fully sufficient under the Commission’s Rules and provided CUB/Cook 

County with adequate information for any deposition they might request.  (Tr., p. 216, May 12, 

2003).  Four months have passed, and CUB/Cook County have not requested Mr. Lassar’s 

deposition.  CUB/Cook County’s late-filed argument asserting that they require additional 

information before they can decide what to do should not be considered and, if considered, 

should be rejected. 



Docket Nos. 01-0705/02-0067/02-0725 11 

E. The ALJs Should Not Reverse Their Ruling of May 22, 2003 

Following extensive briefing and argument, the ALJs on May 22, 2003 ruled that the 

deposition of any party’s disclosed witnesses in this proceeding must take place prior to the pre-

filing of that party’s direct case.  (Tr., pp. 290-91, May 22, 2003) (“As far as witness list 

depositions, if the proper showing is made, those witness list depositions would need to be 

completed before the direct testimony is filed”) (emphasis provided).  CUB/Cook County did not 

seek interlocutory appeal of the ruling, upon which the Company has reasonably relied.  The 

ruling was correct, because the deposition of a party’s witness after that party has pre-filed its 

Direct Testimony would result in the cross-examination of the witness on the party’s case- in-

chief outside the evidentiary protections of the hearing room.8  At the hearing on August 5, 2003, 

the ALJs reiterated their intent to enforce this ruling.  CUB/Cook County have offered no 

argument or authority to support a reversal of the ALJs’ prior ruling for any purpose. 

III. 
Conclusion 

For all of these reasons, Nicor Gas respectfully requests that the Commission deny 

CUB/Cook County’s Motion in its entirety, allow Nicor Gas to file Mr. Lassar’s testimony 

                                                 
8  As noted by Nicor Gas counsel at the August 5, 2003 hearing, such error would apply in Mr. Lassar’s case, if his 
deposition were requested and granted, even if his own Direct Testimony had not been pre-filed. 
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instanter so that this Consolidated Docket may move forward without further procedural delay, 

and provide such other relief as is just and proper. 

Dated:  August 7, 2003 

      Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

 
 
John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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