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OPPOSITION OF NICOR GAS TO THE 

CITIZENS UTILITY BOARD’S VERIFIED 
APPLICATION FOR ISSUANCE OF SUBPOENA 

FOR DEPOSITION OF RUSS STROBEL 

This memorandum is submitted by Northern Illinois Gas Company d/b/a Nicor Gas 

Company (“Nicor Gas”)  in opposition to the application by the Citizens Utility Board (“CUB”) 

for issuance of a subpoena for the deposition of Russ Strobel, who was the General Counsel of 

Nicor Inc. during the latter part of the period at issue in this Docket and who is now President of 

Nicor Inc. and Nicor Gas. 
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I. 
Introduction 

The Commission’s Rules of Practice “discourage” the taking of depositions, requiring 

anyone who requests a subpoena for a deposition to show that “such subpoena is reasonably 

required to obtain information that cannot reasonably be obtained through requests for 

information or other discovery.”  83 Ill. Adm. Code §§ 200.340, 200.380(c).  The Commission’s 

stated policy is “not to permit . . . depositions or other discovery whose primary effect is 

harassment.”  83 Ill. Adm. Code § 200.340.  The Administrative Law Judges (the “ALJs”) have 

broad discretion to deny, limit or regulate discovery “as justice requires.”  83 Ill. Adm. Code 

§ 200.370(b). 

In this case, Nicor Gas has voluntarily produced thirteen witnesses for depositions, 

including its Chairman and Chief Executive Officer, its chief financial officer, and all of the 

senior officers who had direct responsibility for developing and implementing Nicor Gas’ 

performance-based rate (“PBR”) program.  Nevertheless, CUB now seeks yet another deposition, 

this time of Russ Strobel, who was Nicor’s chief legal officer during the latter half of the period 

at issue in this proceeding.  Neither the Staff nor the Cook County State’s Attorney has joined in 

that request. 

Nicor Gas has not voluntarily produced Mr. Strobel for a deposition and objects to the 

issuance of a subpoena.  Because Mr. Strobel’s primary role was as a lawyer, any deposition 

would be a minefield of privilege issues. Contrary to CUB’s argument, Nicor Gas has not waived 

the privilege with respect to Mr. Strobel’s communications with his clients.  More importantly, 

CUB has not shown that it has any need for Mr. Strobel’s testimony about either legal or 

business matters.  Mr. Strobel was not hired by Nicor Inc. until the PBR Program had already 

been up and running for a year.  As a result, he has no first-hand knowledge concerning how 

Nicor Gas intended to use the PBR before it was approved by the Commission, how it presented 
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its case to the ICC, or how the PBR was implemented during the first year of its existence.  And, 

with respect to the period after Mr. Strobel began his tenure as Nicor Inc.’s general counsel, 

CUB has had ample opportunity to obtain all of the information it needs through the thirteen 

depositions and the extensive written discovery that have already been taken. 

As explained below, because of the potential for harassment and abuse, courts typically 

have refused to allow litigants to depose high-ranking corporate officers absent a showing that 

the officer has unique information that is not obtainable from other witnesses.  In this case, CUB 

argues that it should be permitted to take Mr. Strobel’s deposition because his testimony “would 

aid in the determination of what top officers knew of the [alleged] scheme, what steps they took 

to either encourage or discourage the scheme, when they knew it and whether they benefited 

from it.”  CUB Application at 4.  But CUB already has received more than 100,000 pages of 

documents and taken the depositions of the “top officers” themselves—including the Chairman 

and CEO.  Why does it need yet another deposition?  Nowhere in its Application does CUB even 

attempt to answer that critical question. 

II. 
Background 

This proceeding arises out of Nicor Gas’ PBR Program, which went into effect as of 

January 1, 2000.  CUB has attacked Nicor Gas’ conduct prior to the Commission’s approval of 

the PBR Program, arguing that it deliberately concealed a plan to use the so-called lower “LIFO” 

layers of stored gas to make the PBR Program a success.1  CUB has also challenged a variety of 

decisions made by Nicor Gas in implementing the PBR after January 1, 2000. 

                                                 
1 CUB has continued to pursue this claim even though the Commission’s Order approving the PBR Program 
specifically rejected the contention that it should not be approved “without specific information about the steps which 
Nicor will take to save money” and held that Nicor Gas had no duty to disclose “the mechanisms which may generate 
customer savings.” Order, p. 39, Ill. Commerce Comm’n Docket No. 99-0127 (Nov. 23, 1999). 
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In this proceeding, Nicor Gas has produced more than 100,000 pages of documents 

relating to the creation and implementation of its PBR Program.  It has also produced thirteen 

Company witnesses for deposition.  See Ex. A hereto.  Those witnesses include the Company’s 

top officer, Tom Fisher (Chairman and CEO), as well as its chief financial officer, Kathleen 

Halloran (Executive Vice President of Finance and Administration).  Nicor Gas has also 

produced for deposition all of the officers responsible for the creation and implementation of the 

PBR Program.  Those deponents include Phil Cali, who was Executive Vice President of 

Operations for Nicor Gas; Lonnie Upshaw, former Vice President of Supply and Technical 

Services; Ted Lenart, Assistant Vice President of Nicor Gas Operations; George Behrens, Vice 

President of Accounting; Jeff Metz, Vice President and Controller; Rich Rayappan, former 

Director of Supply Accounting; Leonard Gilmore, Manager of Pipeline Regulation and Supply 

Planning; Al Harms, Manager of Rate Research; and Beth Hohisel, Manager of Supply Services. 

As CUB notes in its Application, Russ Strobel was not even employed by Nicor Gas 

when the PBR Program was approved.  It was not until the end of December 2000, after the PBR 

Program had already been in operation for a year, that Mr. Strobel joined Nicor Inc. as its Senior 

Vice President, General Counsel and Secretary.  In February 2002, he was named Executive 

Vice President, and his responsibilities were expanded to include the Company’s diversified 

ventures—that is, its ventures outside the regulated gas industry.  In October 2002, after the so-

called whistleblower memo raised questions about the PBR Program and after the PBR renewal 

proceedings had already been suspended, Mr. Strobel relinquished his post as the Company’s 

chief legal officer and was named President of both Nicor Inc. and Nicor Gas. 

In its Application, CUB offers only a sketchy description of why it wants to depose 

Mr. Strobel.  CUB says that it wants to depose him about unspecified business advice he gave to 

Nicor Gas and any advice, including legal advice, that he gave to employees who were not in the 
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“control group” at Nicor.  CUB Application at 3.  CUB also states that it wants to depose him 

about his activities and advice since October 2002, when he became President.  Finally, CUB 

states that it wants to depose Mr. Strobel about the advice and opinions he gave to employees of 

Nicor Gas that relate to certain internal Nicor documents that were produced to CUB in this 

proceeding.  CUB contends that, by giving those documents to KPMG, which produced them in 

this proceeding, Nicor Gas has waived any privilege it might otherwise be able to claim with 

respect to the documents in question or the subject matter discussed therein. 

When it comes to the subject matter of the proposed deposition, CUB provides only 

vague guidance, stating that it would explore its allegations that Nicor attempted to hide its 

efforts to use the PBR Program to access the lower LIFO gas layers and otherwise inquire about 

the PBR Program: 

CUB is not requesting to take Mr. Strobel’s deposition to delve 
into any protected legal advice he may have given to Nicor Gas or 
Nicor Gas employees.  Rather, the request for deposition is to 
discover facts concerning his role in Nicor’s attempt to hide its 
activities relating to the company’s attempt to access the LIFO gas 
layers as part of Nicor Gas’s Cost Performance Program approved 
by the ICC in Docket No. 99-0127.  The deposition of Mr. Strobel 
would aid in the determination of what top officers knew of the 
scheme, what steps they took to either encourage or discourage the 
scheme, when they knew it and whether they benefited from it. It 
also would cover what has occurred relating to the program since 
October 2002. 

CUB Application at 3-4.  Significantly, nowhere does CUB claim that Mr. Strobel would be able 

to provide any information that CUB has been unable to obtain from the other thirteen 

employees who have already been deposed and/or from the extensive written discovery that has 

been taken. 

Much of CUB’s Application is devoted to its argument that Nicor Gas waived any and all 

privileges with respect to the three documents attached to its Application.  As the legends on the 
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bottom of the documents indicates, the documents in question were produced not by Nicor Gas, 

but rather by KPMG—the accounting firm that was hired by Scott Lassar to assist him in his 

inquiry for a Special Committee of the Nicor Board.  As the affidavit of Daniel G. McNamara 

explains, Nicor Gas never gave KPMG permission to produce the documents in this proceeding 

and did not even know that they were being produced.   See Ex. B hereto.  Moreover, Nicor Gas 

itself did not produce the documents in this proceeding precisely because it believed they were 

privileged.  As demonstrated below, under these circumstances, there is no waiver. 

III. 
Argument 

A. CUB Has Not Shown Any Need For Mr. Strobel’s Deposition 

Unlike the discovery rules applicable in civil cases, the Commission’s Rules explicitly 

“discourage” the taking of depositions, requiring parties applying for subpoenas to show that the 

evidence they seek is unavailable through other means.  The Commission’s Rules recognize the 

potential for abuse in the discovery process, giving ALJs broad authority to deny or limit 

discovery in order to prevent harassment. 

Even in the civil arena, where parties are ordinarily entitled to depose anyone who might 

have knowledge of relevant information, the courts have recognized the potential for abuse and 

harassment inherent in attempts to depose a corporation’s senior officers.  Many courts have held 

that, before taking so-called “apex” depositions, a party must demonstrate that the high-ranking 

officer they seek to depose has “unique or superior knowledge of discoverable information”—

knowledge that cannot be obtained from other witnesses.  In re Alcatel USA, Inc., 11 S.W.3d 

173, 177 (Tex. 2000) (upholding grant of mandamus to preclude plaintiff from taking 

depositions of defendant’s high- level executives, on the ground that the party seeking such 

discovery must show that it has attempted to obtain the information needed through less intrusive 

means).  Courts often grant protective orders to prohibit a litigant from taking a high-ranking 
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officer’s deposition unless the litigant can show a real need for that deposition, after exhausting 

less intrusive alternatives.  Indeed, in Liberty Mut. Ins. Co. v. Superior Court, 13 Cal. Rptr. 2d 

363, 365 (Cal. App. 1992), the court stated that it is “an abuse of discretion to withhold a 

protective order when a plaintiff seeks to depose a corporate president, or corporate officer at the 

apex of the corporate hierarchy, absent a reasonable indication of the officer’s personal 

knowledge of the case and absent exhaustion of less intrusive discovery methods.”2 

The potential for harassment is even greater in a case like this, where the applicant seeks 

to depose a person who is not only a high-ranking officer currently, but also was the Company’s 

chief legal officer during the period in question.  Any deposition of Mr. Strobel would be fraught 

with questions of privilege that would unduly burden not only the parties, but eventually the 

ALJs as well.  And even if there were some subjects on which Mr. Strobel could properly be 

asked to testify, it makes no sense to put the parties and the ALJs through that process if 

Mr. Strobel’s testimony would be duplicative of the testimony that has already been taken.  Thus, 

this case is just like Hughes v. General Motors Corp., 1974 U.S. Dist. LEXIS 8036 (S.D.N.Y. 

1974), where the court refused to allow plaintiffs to depose the president of General Motors, 

noting that “[n]o good cause exists to require defendant to submit its president for a deposition 

when it is clear that the information plaintiff wants is available through other employees of 

                                                 
2 See also Thomas v. Internat’l Business Machines, 48 F.3d 478 (10th Cir. 1995) (trial court did not abuse its 
discretion by granting a protective order precluding plaintiffs from taking the deposition of the Chairman of IBM, 
where the deposition was sought at the last moment and the plaintiff made no attempt to show that she could not gather 
the information from other, less senior personnel); Filetech, S.A. v. France Telecom, S.A., 1999 WL 92517 at *1 
(S.D.N.Y. 1999) (granting defendant’s motion for a protective order to defer the deposition of the defendant’s chairman 
“unless and until it appears that he may have unique knowledge of the pertinent issues that less exalted individuals 
could not furnish”); Baine v. General Motors Corp., 141 F.R.D. 332 (M.D. Ala. 1991) (refusing to permit deposition of 
the head of the Buick Division and eighteen recipients of a memorandum he authored, on the ground that plaintiffs had 
not shown that the head of the division had any unique or superior knowledge and that depositions of all recipients of 
the memo would be duplicative).  
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defendant, and such employees have been questioned . . . . The request borders on harassment 

and would at best result in duplication of testimony.” 

In its Application, CUB does not even attempt to explain what Mr. Strobel could add to 

the substantial amount of testimony that has already been taken.  Because Mr. Strobel did not 

begin working at Nicor until late December 2000, he could not possibly have any first-hand 

knowledge concerning Nicor Gas’s development of the PBR Program or its strategy to obtain 

approval of the PBR Program from the Commission.  Similarly, he would have no personal 

knowledge of Nicor Gas’ implementation of the PBR Program during the first year it was in 

operation. 

Whatever knowledge Mr. Strobel gained concerning Nicor Gas’ strategy with respect to 

the PBR Program after he began his tenure as general counsel is almost certainly protected from 

discovery on privilege grounds.  Indeed, it is difficult to imagine more clearly privileged 

information than whatever advice Mr. Strobel may have given Nicor Gas with respect to the PBR 

Program.  In its Application, CUB argues that it is entitled to take discovery in order to 

determine Mr. Strobel’s “role” in Nicor Gas’ alleged scheme to hide its “activities relating to the 

company’s attempt to access the LIFO gas layers as part of” the PBR Program.  CUB 

Application at 3-4.  But CUB does not explain how defining Mr. Strobel’s “role” would be 

relevant to any issue in this proceeding. 

CUB also argues that it needs to depose Mr. Strobel in order to determine what other top 

officers knew about the alleged scheme, when they knew, whether they benefitted from it, etc.  

CUB does not explain how this kind of information is relevant to this particular proceeding; after 

all, the purpose of this proceeding is for the Commission to review what Nicor Gas did and to 

determine whether any adjustments should be made in the amounts charged to ratepayers—not to 

lay blame on particular individuals for any claimed wrongdoing.  Even assuming that the 
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information CUB seeks is relevant, however, CUB does not explain why it needs Mr. Strobel’s 

testimony in addition to the depositions it has already taken of the top officers who were 

involved in the development and implementation of the PBR and on top of the extensive written 

discovery that has already been taken in this proceeding.  CUB’s Application should be denied 

absent a convincing explanation as to how the extensive document and deposition discovery 

taken to date has been inadequate—and why CUB believes Mr. Strobel’s testimony would fill 

the gap. 

The other reasons CUB advances for needing Mr. Strobel’s deposition should also be 

rejected.  CUB points out that in February 2002, Mr. Strobel’s role expanded to include business 

responsibility for the company’s diversified ventures.  But CUB does not suggest that there is 

any reason why it would want to question Mr. Strobel about those ventures, which have nothing 

to do with the PBR.  CUB does say that it would like to depose Mr. Strobel concerning his 

“activities and advice” after October 2002, when he was named President of Nicor and Nicor 

Gas. CUB Application at 3.  But CUB does not even try to explain how those “activities and 

advice”—which came long after the so-called whistleblower memorandum surfaced and the PBR 

proceeding was already suspended—could possibly be relevant to any issue in this proceeding. 

B. Nicor Gas Did Not Waive Privilege With Respect To The Documents Upon Which 
CUB Relies 

CUB also contends that it is entitled to depose Mr. Strobel with respect to the three 

documents it attached to its Application.  In its Application, CUB assumes that Nicor Gas knew 

that KPMG was producing these documents and thus knowingly waived the privilege.  In fact, 

however, as the McNamara Affidavit explains, Nicor Gas did not authorize KPMG to produce 

privileged documents and was not aware that it was doing so. 

Courts in Illinois have applied either a “subjective” test or a “balancing” test in deciding 

whether an inadvertent production of privileged documents constitutes a waiver.  Under the 
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subjective test, applied in People v. Murry, 305 Ill.App.3d 311, 316, 711 N.E.2d 1230, 1235 (2d 

Dist. 1999), “inadvertent disclosure can never result in a waiver of the privilege because the 

client had no intention of waiving the privilege, and a client must knowingly waive the 

privilege.”  Under a balancing test, applied in Dalen v. Ozite Corp., 230 Ill.App.3d 18, 28, 594 

N.E.2d 1365, 1371 (2d Dist. 1992), the court considers a number of factors, including the 

reasonableness of the precautions taken to prevent disclosure, the time taken to rectify the error, 

the scope of the discovery, the extent of the disclosure, and fairness to the party to whom the 

document was inadvertently produced.  As the court explained in R.J. Reynolds Tobacco Co. v. 

Premium Tobacco Stores, Inc., 2001 WL 1571447 (N.D. Ill. 2001), the most significant factor 

will often be the scope of the discovery: where discovery is “staggering,” as it is in this case, the 

inadvertent disclosure of a small number of privileged documents will not be deemed a waiver. 

Nicor Gas did not knowingly produce the documents in question in this proceeding; on 

the contrary, it specifically withheld all three documents CUB has attached to its Application on 

privilege grounds.3  Nicor Gas also did not give KPMG permission to produce the documents, 

nor did it even know that KPMG itself had obtained copies of these e-mails.  Under these 

circumstances, even if the balancing test were applied here, the fact that KPMG obtained those 

documents and then turned them over to the parties in this proceeding should not be deemed a 

waiver by Nicor Gas of the right to claim that the documents are privileged. 

CUB also argues that the documents themselves should not be deemed privileged because 

the communications supposedly went beyond the “control group” and therefore lost their 

character as privileged documents  That argument should be rejected.  At page 6 of its 

Application, CUB quotes language from Consolidation Coal Co. v. Bycyrus-Erie Co., 89 Ill.2d 
                                                 
3 The documents  themselves are clearly privileged either as attorney-client communications or as work product, 
prepared in anticipation of litigation before the Commission.  
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103, 114, 432 N.E.2d 250, 255 (1982), in support of its contention that the “control group” for 

purposes of deciding privilege issues is limited to the decision-makers in the corporation.  The 

portion of the Consolidation Coal opinion that CUB quotes is not, however, the Illinois Supreme 

Court’s formulation of the test; rather, it is a quotation from a federal district court decision.  

After quoting the language CUB cites (as well as a variety of other tests used by various courts), 

the Supreme Court offered its own test, holding that “modern corporate realities” require a much 

broader definition of “control group” than simply the decision-makers themselves: 

We believe that an employee whose advisory role to top 
management in a particular area is such that a decision would not 
normally be made without his advice or opinion, and whose 
opinion in fact forms the basis of any final decision by those with 
actual authority, is properly within the control group. . . . Thus, if 
an employee of the status described is consulted for the purpose of 
determining what legal action the corporation will pursue, his 
communication is protected from discovery. 

89 Ill.2d at 120, 432 N.E.2d at 258.  Subsequent decisions applying the test adopted in 

Consolidation Coal have held that there are “two tiers of corporate employees whose 

communications with corporate attorneys are protected.  The first tier consists of the decision-

makers, or top management.  The second tier consists of those employees who directly advise 

top management and upon whose opinions and advice the decision-makers rely.”  Midwest-

Paschen Joint Venture v. IMO Inds., Inc., 265 Ill.App.3d 654, 658, 638 N.E.2d 322, 325 (1st 

Dist. 1994); Mlynarski v. Rush-Presbyterian-St. Luke’s Medical Center, 213 Ill.App.3d 427, 430-

31, 572 N.E.2d 1025, 1028 (1st Dist. 1991) (describing the Consolidation Coal case as holding 

that a “rule limiting the privilege to employees forming ‘top management’ was too narrow and 

[as adopting] an expanded version of the control-group test”). 

In this case, one of the e-mails was exchanged among Mr. Strobel and a Vice President 

and Executive Vice President—all of whom are undoubtedly in the first tier of decision-makers.  
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The other two e-mails were more widely circulated, but they too were clearly circulated to 

“employees who directly advise[d] top management and upon whose opinions and advice the 

decision-makers rel[ied]” in deciding how to approach the PBR proceedings.  See Exhibit B, ¶ 7 

(McNamara Affidavit). 

Because they are privileged and the privilege has not been waived, the documents CUB 

attached to its Application cannot provide a basis for deposing Mr. Strobel.  But even if CUB 

were right and these documents were not privileged, CUB has not shown any need to depose 

Mr. Strobel with respect to these documents.  The first document is an e-mail string among 

Russ Strobel, Phil Cali and Lonnie Upshaw.  CUB has already deposed both Cali and Upshaw.  

The second document CUB attached is an October 3, 2001 memo with a “Privileged and 

Confidential” heading on it that was copied to John Rooney, Nicor Gas’ outside counsel in this 

proceeding, and to Koby Bailey, Len Gilmore, Al Harms, Scott Lewis, and Rich Rayappan. 

Gilmore, Harms and Rayappan have all been deposed in this proceeding.  The final document is 

an e-mail discussing various arguments that might be raised in the PBR proceedings and offering 

possible responses.  Once again, the document was circulated to the people who were working 

on developing Nicor Gas’ presentation—eight of whom have already been deposed.  

Significantly, as far as we can tell, CUB never asked any of the employees they have already 

deposed about the documents attached to their Application, even though it had ample opportunity 

to do so.  Under these circumstances, CUB cannot possibly carry its burden of showing that it 

has exhausted other sources of information before seeking Mr. Strobel’s deposition. 

C. CUB Has Not Shown That The Testimony It Seeks Is Unavailable Through Other 
Means  

The Commission’s Rules require a party seeking a deposition subpoena to show that the 

testimony they seek is not available through other means, including (for example) written 

questions.  The “apex” deposition cases in the civil arena have similarly required plaintiffs to 
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show why written interrogatories would be inadequate.  See, e.g., Baine v. General Motors 

Corp., 141 F.R.D. at 335. In this case, even if CUB could show that it was entitled to question 

Mr. Strobel (which it is not), it has not explained why written questions would be an inadequate 

alternative—particularly in light of the significant privilege issues that are likely to be raised 

with respect to those questions. 

IV. 
Conclusion 

For the foregoing reasons, CUB’s Application for the issuance of a subpoena to depose 

Russ Strobel should be denied. 

Dated:  August 5, 2003   Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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I, John E. Rooney, hereby certify that I served a copy the Opposition of Nicor Gas to the 

Citizens Utility Board’s Verified Applications for the Issuance of Subpoena for the Deposition of 

Russ Strobel upon the service list in consolidated Docket Nos. 01-0705/02-0067/02-0725 by 

email on August 5, 2003. 

 
  
John E. Rooney 


