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THE CITIZENS UTILITY BOARD AND 

COOK COUNTY STATE’S ATTORNEY’S OFFICE 
RESPONSE TO NICOR’S EMERGENCY MOTION TO MODIFY DATE 

 
 On August 4, 2003, Northern Illinois Gas Company d/b/a Nicor Gas Company 

filed an Emergency Motion to Modify Date for Pre-filing Nicor Gas’s Direct Testimony.  

Nicor bases its Motion on the August 1, 2003 Notice regarding the Citizens Utility Board 
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(CUB) and the Cook County State’s Attorney’s Office’s (CCSAO) Renewed Motion to 

Compel Nicor to Respond to CUB’s 11th Set of Data Requests.  The Commission’s 

Notice directs Nicor to withhold filing Mr. Lassar’s Direct Testimony until the 

Commission resolves the issues in CUB’s Motion.  Now Nicor requests that it be allowed 

to delay the filing of all Direct Testimony by other witnesses as well.  CUB and CCSAO 

oppose Nicor’s request and ask that the Commission order the Nicor to file its Direct 

Testimony by close of business on August 5, 2003 for the reasons set forth below: 

Nicor argues that it would be prejudiced by filing some of its direct testimony before 

filing Mr. Lassar’s testimony, because this would require the filing of testimony in 

“piecemeal fashion.” Nicor Motion at 3. “Such a procedure would prejudice the 

Company’s opportunity to present its direct case in its entirety, including all witnesses’ 

testimony, in a manner wholly inconsistent with custom and practice in Commission 

proceedings.” Id.  The Commission must reject this argument for two reasons.  First, 

Nicor itself has chosen to make its case to the both the public and the Commission 

“piecemeal” by releasing Mr. Lassar’s Report publicly on October 28, 2002.  Second, 

every party makes its case in “piecemeal fashion” by filing direct, rebuttal and surrebuttal 

testimony, as well as briefs and reply briefs.  This argument is simply unpersuasive.   

Nicor also argues that the filing of the other testimony would be inconsistent with the 

Commission’s previous ruling by the ALJs regarding the deposition of witness list 

witnesses before they file their testimony.  Nicor claims that the “ALJs correctly 

recognized the legal error inherent in a procedure that would allow for the discovery 

deposition of a party’s witnesses after the testimonial phase of a proceeding has begun.” 

Nicor Motion at 4.  However, CUB/CCSAO dispute the Company’s interpretation of the 
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ALJs’ May 22 ruling.  The ALJs merely state, “As far as witness list depositions, if the 

proper showing is made, those witness list depositions would need to be completed 

before the direct testimony is filed.” May 22 Tr. at 290.  That sentence constitutes the 

entire ruling on that issue, and the delay of Mr. Lassar’s testimony is consistent with the 

ruling, as it has the effect of delaying the filing of Mr. Lassar’s testimony until after the 

Commission resolves the discovery issue at hand.   

In deciding this issue, the Commission cannot ignore the circumstances involved.  

Nicor brought this upon itself by failing to respond appropriately to CUB/CCSAO’s 

initial Motion to Compel the Company to respond to its questions regarding the Lassar 

Report (CUB’s 11th Set of DRs).  Nicor knew or should have known that it could not hide 

behind attorney-client privilege once Mr. Lassar became a witness, which the Company 

disclosed on April 25, 2003 when it filed its witness list. Nicor Witness Disclosure 

Statements, April 25, 2003.  Moreover, the Company failed to respond to CUB’s 

Renewed Motion to Compel, and instead filed data responses that no reasonable person 

would consider adequate.  In essence, the data responses fail to respond to many of the 

data requests with anything beyond continued objections.  Rewarding Nicor for its lack of 

cooperation in the discovery process would send the absolute wrong message regarding 

the Commission’s expectations regarding discovery. 

 Based on the foregoing, CUB/CCSAO request that the Commission deny Nicor’s 

Motion and order the Company to file its Direct Testimony, other than Mr. Lassar’s, on 

Tuesday, August 5, 2003. 
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Respectfully submitted, 
 
CITIZENS UTILITY BOARD 

 
 

       By:     
       Robert J. Kelter   

       
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
208 S. LaSalle Street 
Suite 1760 
Chicago, Illinois 60604 
(312) 263-4282  
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