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EMERGENCY MOTION TO MODIFY DATE 
FOR PRE-FILING NICOR GAS’S DIRECT TESTIMONY 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned attorneys, hereby respectfully requests an emergency 

modification of the scheduled date for pre-filing its Direct Testimony.  In support of this Motion, 

Nicor Gas states as follows: 

1. On July 8, 2003, the Administrative Law Judges (the “ALJs”) granted Nicor 

Gas’s Motion to Extend the Schedule and set the date for the Company to pre-file its witnesses’ 

Direct Testimony on August 4, 2003. 
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2. The Company had been prepared the meet the previously scheduled pre-filing 

date of July 14, 2003.  Nicor Gas moved to extend the date to pre-file its Direct Testimony in 

order to accommodate a request by the Staff of the Illinois Commerce Commission (the “Staff”) 

for additional discovery depositions.  The extension, which was granted, allowed these additional 

depositions to be completed prior to the Company’s rescheduled pre-filing date of August 4, 

2003.  No party objected to the Company’s Motion to Extend the Schedule, and counsel for 

Staff, Citizen Utility Board (“CUB”) and the Cook County State’s Attorney’s Office (“Cook 

County”) each supported the extension. 

3. The additional discovery depositions were completed on July 30, 2003, and the 

Company was prepared to pre-file its Direct Testimony on Monday, August 4, 2003, in 

accordance with the revised schedule. 

4. On Friday, August 1, 2003, CUB/Cook County filed a Second Renewed Verified 

Motion to Compel Nicor [Gas] to Respond to CUB’s 11th Set of Data Requests (“CUB/Cook 

County Motion”).1  In this filing, CUB/Cook County seek, among other things, an order 

reversing the ALJs’ prior ruling from the bench on May 22, 2003 that required the deposition of 

any of Nicor Gas’s disclosed witnesses, if approved, to be taken prior to the date on which the 

Company pre-files its Direct Testimony.  (See Tr., May 22, 2003, pp. 290-91).  CUB/Cook 

County also appear to seek an advisory ruling that, if requested, they may take the deposition of 

one of Nicor Gas’s disclosed witnesses, Scott R. Lassar, after the Company pre-files its Direct 

Testimony. 

                                                 
1  This filing does not respond to the CUB/Cook County Motion but rather addresses the procedural matters raised 
by the timing of the motion.  The Company reserves the opportunity to respond to the CUB/Cook County Motion 
under the schedule set by the ALJs (see ¶ 5 infra). 
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5. On August 1, 2003, the ALJs directed the Company to delay filing Lassar’s Direct 

Testimony until otherwise directed.  The ALJs also set a briefing schedule on the CUB/Cook 

County Motion, with Responses due on August 7, 2003 and Replies due on August 12, 2003.  

The ALJs further directed the parties to be prepared to discuss the CUB/Cook County Motion at 

the August 14, 2003 status hearing. 

6. Nicor Gas is seeking an emergency modification of the pre-filing date for its 

Direct Testimony in order to prevent the substantial prejudice and violation of its procedural due 

process rights that would be caused, if the Company were required to pre-file most of its direct 

case in this proceeding but also required to delay pre-filing Lassar’s Direct Testimony, 

presumably pending a ruling on the CUB/Cook County Motion. 

7. The prejudice and procedural due process viola tion that would be caused to Nicor 

Gas in such event is twofold:   

 (a) The Company would be required to present its direct case—which in pre-

filed form would be available to all parties of record, the Commission, and the public in 

general—in piecemeal fashion.  Such a procedure would prejudice the Company’s opportunity to 

present its direct case in its entirety, including all its witnesses’ testimony, in a manner wholly 

inconsistent with custom and practice in Commission proceedings.  Because Lassar’s Direct 

Testimony also is an interrelated part of the Company’s direct case and intertwined with the 

testimony of the Company’s other witnesses, the pre-filing of these witnesses’ Direct Testimony 

also would reveal the substance of Lassar’s testimony and defeat any protection intended to be 

offered by a delay in pre-filing Lassar’s Direct Testimony only. 

 (b) The Company would be required to pre-file most of its Direct Testimony 

while a question is outstanding whether CUB/Cook County subsequently will be allowed to 
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depose its disclosed witnesses (e.g., Lassar) after their Direct Testimony has been pre-filed.  In 

their May 22, 2003 ruling, the ALJs correctly recognized the legal error inherent in a procedure 

that would allow for the discovery deposition of a party’s witnesses after the testimonial phase of 

a proceeding has begun.  (See Tr., May 22, 2003, pp. 290-91).  CUB/Cook County now have 

sought reversal of this ruling.  In the event the ALJs were to grant the CUB/Cook County Motion 

(which they should not), Nicor Gas has and should be afforded the opportunity for interlocutory 

appeal of any such adverse ruling prior to pre-filing its witnesses’ Direct Testimony.   

8. For purposes of argument, Nicor Gas also notes that in the event the ALJs were to 

consider a request by CUB/Cook County to depose Lassar prior to the pre-filing of his Direct 

Testimony (which the ALJs should not, as any such request by CUB/Cook County has been 

waived as untimely at this juncture), and further assuming that such a request were granted, the 

Company should not be required to pre-file any of its witnesses’ Direct Testimony until after that 

deposition would take place.  It would be error to require the Company to pre-file any part of its 

Direct Testimony without the full benefit of initial discovery in this proceeding (including the 

discovery deposition of any of its disclosed witnesses) while affording all other parties of record 

the full benefit of the facts.2 

9. Finally, Nicor Gas notes its interest in maintaining the current schedule in this 

proceeding, including the April 19-30, 2003 dates for hearings, in as close a form as possible to 

that previously set by the ALJs.  While Nicor Gas is frustrated by the delay caused by the late-

filed CUB/Cook County Motion, no party will be prejudiced if the ALJs modify the date for pre-

filing the Company’s Direct Testimony consistent with this Motion. 

                                                 
2  Nicor Gas notes that while discovery in the ordinary course in Commission practice does not close entirely with 
the start of the testimonial phase of a proceeding, discovery requests after the initial round of pre-filed testimony 
properly are addressed to matters presented in such testimony, rather than general factual development. 
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WHEREFORE, for all of these reasons, Nicor Gas respectfully requests the modification 

of the scheduled date for pre-filing its Direct Testimony until such time as CUB/Cook County’s 

request for reversal of the ALJs’ May 22, 2003 ruling is resolved.  Nicor Gas further requests 

that the ALJs grant this Motion on an emergency basis to prevent substantial prejudice to the 

Company and the violation of its procedural due process rights. 

Dated:  August 4, 2003   Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
 



 

 

CERTIFICATE OF SERVICE 

I, John E. Rooney, hereby certify that I served a copy of Northern Illinois Gas Company 

d/b/a Nicor Gas’s Emergency Motion to Modify Date for Pre-Filing Nicor Gas’s Direct 

Testimony upon the service list in consolidated Docket Nos. 01-0705/02-0067/02-0725 by email 

on August 4, 2003. 

 
  
John E. Rooney 


