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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

________________________________________________________________________ 
ILLINOIS BELL TELEPHONE COMPANY (SBC Illinois)  ) 
and Access One, Inc.        ) 

        ) 03-0408 
Joint Petition for Approval of Negotiated Interconnection  ) 
Agreement dated May 15, 2003, pursuant to 47 U.S.C. § 252  ) 
 
 

 
RESPONSE OF SBC ILLINOIS 

TO STAFF MOTION TO DENY APPROVAL 
 

 Illinois Bell Telephone Company (“SBC Illinois”) submits the following response 

to Staff’s Motion to Deny Approval, with regard to the interconnection agreement 

(“Agreement”) at issue in this docket: 

 1. Staff’s motion seeks to prohibit SBC Illinois and Access One, Inc. 

(“Access One”) from entering into the Agreement because it contains a remedy plan that 

is generally called the 11-State Plan. 

 2. Several months ago, SBC Illinois and Access One negotiated the pending 

Agreement.  The parties executed the Agreement on May 15 and filed a petition for its 

approval on June 20, 2003. 

 3. Staff opposes approval of the Agreement, as contrary to the public 

interest, solely because it contains the 11-State Plan.  In particular, Staff contends that an 

agreement containing the 11-State Plan is contrary to language in the Commission’s 

Section 271 Order on Investigation in Docket No. 01-0662 (“Section 271 Order”), issued 

May 13, 2003.  That order, in Staff’s view, requires carriers to elect either the remedy 

plan approved by the Commission in the Section 271 Order (“Section 271 Plan”) or the 

plan approved in Docket No. 03-0098 (“Compromise Plan”).  See Staff Motion ¶¶ 2-4, 6.  
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Staff also argues that approval of an agreement containing the 11-State Plan could lead to 

a situation in which no agreements between SBC Illinois and competing local exchange 

carriers (“CLECs”) contain the Section 271 Plan or the Compromise Plan.  Id. ¶ 7.  

Finally, Staff attempts to distinguish the Agreement from other recent dockets in which 

the Commission approved amendments to interconnection agreements that contained 

remedy plans similar to the 11-State Plan.  See id. ¶ 4 & n.3.  

 4. The Commission should reject Staff’s position.  Staff misreads the Section 

271 Order, and its suggestion that no carrier will end up selecting the Section 271 Plan is 

contrary to reality.  Moreover, the Commission’s approva l, in recent dockets, of 

agreements containing similar remedy plans indicates that the 11-State Plan in this 

Agreement is not contrary to the public interest. 

 5. Staff’s primary argument is based on the following passage from the 

Section 271 Order: 

As to those CLECs preferring to continue with their current remedy plans 
(if deemed lawful in relation to the respective change of law provisions), 
such as the 13-state, 11-state, Covad, or merger plan, they should be 
allowed to continue with that existing remedy plan until such time as they 
either renegotiate a new remedy plan, or the term of their current 
interconnection agreement expires. 
 

Section 271 Order, ¶ 3520; see Staff Mot. ¶ 2 (quoting ¶ 3520).  The order then sets forth 

a process by which CLECs that want to replace their existing remedy plan with the 

Section 271 Plan can opt into the latter plan.  Section 271 Order, ¶ 3520. 

6. This passage from the Section 271 Order has no specific bearing on the 

issue in this docket, because the quoted language addresses continuation of a remedy plan 

in an existing interconnection agreement.  In contrast, the Agreement here is a new 
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agreement,1 so that any discussion of what the Section 271 Order says about a CLEC that 

wants to “keep its pre-existing remedy plan” (Staff Mot. ¶ 2) is beside the point.  All that 

the Section 271 Order requires regarding new agreements is that the Section 271 Plan be 

available to CLECs and that CLECs have the ability to opt into that plan throughout the 

term of their interconnection agreements.  Staff does not contend that SBC Illinois has 

failed to comply with these obligations. 

7. Staff also points out that “there is no language within the [Section 271] 

Order indicating that CLECs can continue to choose” the 11-State Plan (Staff Mot. ¶ 4), 

and it interprets that order essentially to require CLECs to have either the Section 271 

Plan or the Compromise Plan.  See id. ¶ 3 (stating that Commission expects all Illinois 

CLECs to be subject to those plans).  Paragraph ¶ 3520 of the Section 271 Order nowhere 

states, however, that CLECs should be compelled to adopt the Section 271 Plan or the 

Compromise Plan if they do not want those plans.  The Order instead uses language that, 

while expressing the desire that CLECs will choose the Section 271 Plan, recognizes their 

freedom of choice.  See ¶ 3520, at p. 896 (to ensure that Section 271 Plan “is widely 

implemented,” SBC Illinois should offer CLECs “the opportunity to opt-in to the plan”), 

id., at p. 897 (establishing process whereby any CLEC “wishing to incorporate, substitute 

or add” the Section 271 Plan could do so) (emphasis added).  Given the Order’s 

recognition that the Section 271 Plan is not mandatory, it cannot be contrary to the public 

interest for Access One to have the 11-State Plan if it wants that plan. 

 8. Indeed, the Commission’s recent actions regarding agreements containing 

remedy plans other than the Section 271 Plan suggest that it finds nothing contrary to the 

                                                 
1 The existing agreement between SBC Illinois and Access One contains the 13-State Plan and expires in 
October 2003.  See Dkt. No. 02-0521, Order at 2 (Oct. 23, 2002). 
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public interest in such plans.  For example, in Docket No. 03-0289 (Comm South), Staff 

had argued that an interconnection agreement amendment should be rejected as being in 

violation of the Section 271 Order, and thus contrary to the public interest, because it 

would extend the term of an agreement containing the 13-State Plan.  See Dkt. No. 03-

0289, Staff Motion to Deny Approval or for Clarification (June 18, 2003).  The 

Commission rejected Staff’s position and approved the amendment, finding that the 

Section 271 Order did not require the parties to change their remedy plan.  Dkt. No. 03-

0289, Order at 3 (July 23, 2003).  Docket No. 03-0344 (Illicom) similarly involves an 

amendment that would extend the term of an interconnection agreement containing the 

13-State Plan.  The Proposed Order in that docket also rejects Staff’s motion to 

disapprove the amendment and states that the “Commission has not found the 13 State 

plan, being objected to by Staff in this instance, to be contrary to the public interest.” Dkt. 

No. 03-0344, Proposed Order at 3 (July 11, 2003).2  Finally, in Docket No. 03-0256 

(Alticomm), the Commission approved a new interconnection agreement containing the 

11-State Plan.  See Dkt. No. 03-0256, Order (July 9, 2003).  In that docket, Staff even 

filed a verified statement recommending approval of the agreement as not being 

discriminatory or contrary to the public interest.  See Dkt. No. 03-0256, Verified 

Statement of Qin Liu (May 21, 2003).  The Commission should reject Staff’s continued 

flogging of this issue. 

                                                 
2 Staff attempts to distinguish Docket Nos. 03-0289 and 03-0344 from this docket by suggesting that 
“additional grounds . . . mostly having to do with the timing of the [Section 271] order and the filing and 
hearing of the NA cases” led to the orders approving those agreements.  Staff Mot. ¶ 5 n.3.  Neither the 
Order in Docket No. 03-0289 nor the Proposed Order in Docket No. 03-0344 suggests  that such grounds 
were determinative.  In any event, the Agreement was signed only two days after the Section 271 Order 
was issued, so that “timing” issues are also present here.  
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9. Moreover, Staff’s position would effectively compel Access One to take 

the Section 271 Plan now (or risk rejection of the Agreement), regardless of what Access 

One has voluntarily chosen to do.  Staff’s approach thus runs counter to the spirit of the 

Telecommunications Act of 1996.  The United States Court of Appeals for the Eighth 

Circuit noted, in its initial review of the rules the FCC promulgated to implement the 

1996 Act, that it is the “design” of the Act “to make privately negotiated agreements the 

preferred route to local telephone competition.” Iowa Utilities Bd. v. FCC, 120 F.3d 753, 

792 (8th Cir. 1997).  As the Court explained, 

The structure of the Act reveals the Congress’s preference for voluntarily 
negotiated interconnection agreements between incumbent LECs and their 
competitors . . . . [It] reveal[s] that the Act establishes a preference for 
incumbent LECs and requesting carriers to reach agreements 
independently and that the Act establishes state-run arbitrations to act as a 
backstop or impasse-resolving mechanism for failed negotiations. 
 

Id. at 801.  Staff’s argument undercuts the exalted position that the 1996 Act accords to 

agreements privately negotiated between carriers. 

10. Staff’s other argument for rejection is to raise the specter that, 

“[c]onceivably, if substandard remedy plans are allowed to remain in Illinois, there could 

be no CLECs” under either the Section 271 Plan or the Compromise Plan.  Staff Mot. ¶ 7.  

Staff’s stated concern is pure speculation.  Pursuant to the Section 271 Order, SBC 

Illinois notified all CLECs, via a letter accessible at the company’s CLEC website, of the 

existence of the Section 271 Plan and of CLECs’ ability to opt into that plan.   A number 

of CLECs already have chosen the Section 271 Plan.  See, e.g., Dkt. Nos. 03-0251 

(Verizon Select), 03-0266 (Ascendtel), 03-0280 (Preferred Carrier Services), 03-0284 

(ICG Telecom), 03-0296 (Global NAPS), 03-0297 (Allure), 03-0345 (nii 
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Communications).3  Other CLECs have chosen the Compromise Plan.  See, e.g., Dkt. No. 

03-0352 (CloseCall).  Reality thus contradicts Staff’s position. 

WHEREFORE, SBC Illinois requests that the Commission reject Staff’s Motion 

to Deny Approval, and that the Commission instead approve, as expeditiously as 

possible, the Interconnection Agreement between SBC Illinois and Access One. 

 

Respectfully submitted this 30th day of July, 2003. 

 

Illinois Bell Telephone Company  

  

_________________________    
James A. Huttenhower 

 Counsel      
225 W. Randolph Street, Suite 25D  
Chicago, IL 60606 
(312) 727-1444 

 

                                                 
3 SBC Illinois also notified any CLECs with the remedy plan imposed by the Commission in Docket No. 
01-0120 that it was automatically moving them into the Section 271 Plan effective with the June 2003 
performance results.   


