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 The Citizens Utility Board (CUB) files this Verified Application for Issuance of a 

Subpoena for the Deposition of Russ Strobel pursuant to 83 Ill. Adm. Code 200.380.  In 

support of its application, CUB states as follows: 
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On December 17, 2003, the Illinois Commerce Commission (ICC) reopened and 

consolidated these proceedings.  The purpose of these dockets is to consider for final 

resolution all issues related to Nicor’s Gas Cost Performance Program approved by the 

ICC in Docket No. 99-0127.  The dockets also are to consider all issues related to 

potential refunds to Nicor Gas, Inc. customers as a result of the program. 

Since the reopening of these consolidated dockets, CUB, other intervenors and the 

ICC Staff have received thousands of pages of materials from Nicor.  Among the 

materials received from Nicor were various documents sent to or written by Russ Strobel.  

Mr. Strobel began his employment with Nicor Gas in December 2000 when he was 

named Senior Vice President, General Counsel, and Secretary.  In February 2002, he 

became Executive Vice President, and responsible for the company’s diversified 

ventures.  In October 2002 he became President of Nicor Inc. and Nicor Gas. 

As can be readily determined, Mr. Strobel had many functions at Nicor Gas, of 

which only one was to provide legal advice to the company.  Indeed, since October 2002, 

he has relinquished his role as General Counsel so his actions after that date are not those 

of a legal counsel but rather the President of the company. 

In reviewing documents produced by Nicor under the confidentiality agreement, 

CUB has found several documents either written or sent to Mr. Strobel which, at best, can 

be described as providing business, not legal, advice that relate directly to the issues in 

these dockets.  Nicor furnished the Strobel documents to KPMG as part of the factual 

investigation conducted by Scott Lassar made for the Special Committee of the 
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Board of Directors of Nicor, Inc. (Lassar Report).  A copy of these documents is being 

provided with this Motion under seal to the Administrative Law Judges.  In addition, 

since the Lassar Report was made public, Mr. Lassar has been named as a witness in this 

case.   

CUB has requested Nicor to produce Mr. Strobel at a deposition covering: 

1. The business, not legal, advice that Mr. Strobel gave to Nicor Gas. 

2. The advice given, including legal advice, Mr. Strobel gave to employees at 

Nicor Gas who were not in the control group at Nicor. 

3. The advice and opinions of Mr. Strobel given to employees at Nicor Gas 

that relate to the documents produced to KPMG and those documents 

reviewed as part of the Lassar Report for which any attorney-client 

privilege has been waived. 

4. Mr. Strobel’s activities and advice since October 2002 when he 

relinquished his legal role for that of president. 

Nicor has refused to consent to producing Mr. Strobel for a deposition thereby 

requiring CUB to file this Motion. 

It is true that during some of the period for which CUB seeks to question Mr. 

Strobel, he was general counsel for Nicor Gas.  However, that fact, standing alone, does 

not shield him from a deposition. 

CUB is not requesting to take Mr. Strobel’s deposition to delve into any protected 

legal advice he may have given to Nicor Gas or Nicor Gas employees.  Rather, the 

request for deposition is to discover facts concerning his role in Nicor’s attempt to hide 

its activities relating to the company’s attempt to access the LIFO gas layers as part of 
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Nicor’s Gas Cost Performance Program approved by the ICC in Docket No. 99-0127.  

The deposition of Mr. Strobel would aid in the determination of what top officers knew 

of the scheme, what steps they took to either encourage or discourage the scheme, when 

they knew it and whether they benefited from it.  It also would cover what has occurred 

relating to the program since October 2002. 

Nicor has claimed a blanket attorney-client privilege in its refusal to allow the 

deposition of Mr. Strobel.  The company has not specified what areas it is claiming the 

privilege or what communications or documents it believes fall under the privilege.  The 

burden of proof is on Nicor to affirmatively show that the privilege exists and for what 

activities and/or documents.  “One who claims to be exempt by reason of privilege from 

the general rule which compels all persons to disclose the truth has t he burden of 

showing the facts which give rise to the privilege.  His mere assertion that the matter is 

confidential and privileged will not suffice.”  Cox v. Yellow Cab Company, 61 Ill.2d 416, 

420, 337 N.E.2d 15 (1975).  To date, Nicor has failed to support its conclusory statement 

that Mr. Strobel is protected from being deposed under the attorney-client privilege.  

Examination of the facts demonstrates that Nicor cannot meet its burden of proof. 

First, it is clear from the documents produced by Nicor itself that Mr. Strobel was 

giving business advice.  General business advice is not protected by any attorney-client 

privilege.xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

xxxxxxxxxxxxxxxx 
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Second, if there were an attorney-client privilege, it would only be in limited 

circumstances where Nicor has met the requirements for the attorney-client privilege.  

Until there is a deposition, there is no way to know if any questioning would fall under 

the limited protected areas.  At that time, Nicor could impose an objection to the question 

and if CUB disagrees, then the specific questions could be brought to the ALJs for 

resolution.   

In order for a corporation to assert the attorney-client privilege, it must meet not 

only the standard for attorney-client privilege in general but also the company must show 

that the attorney-client relationship was with persons in the company’s control group.  As 

to the an attorney-client privilege in general, in order to be protected, the person asserting 

the privilege must show that the advice was given (1) in the attorney’s capacity as a legal 

adviser, (2) in confidence to a client and (3) at the client’s insistence the advice is 

permanently protected from disclosure.  People v. Adam, 51 Ill.2d 46, 280 N.E.2d 205, 

207 (1972).  Mr. Strobel’s e-mails and memoranda were shared with the Nicor Board 

Special Committee’s investigatory team headed by Scott Lassar.  Throughout this 

proceeding Nicor has represented that this Special Committee is completely independent 

from Nicor Gas.  Hence, when Mr. Strobel shared those communications with the Special 

Committee, Nicor waived any privilege. 

Nicor also ignores the well-established principle that in the corporate setting the 

attorney-client privilege only attaches to communications between legal counsel and the 

control group of management.  Consolidated Coal Company v. Bucyrus-Erie Company, 

89 Ill.2d 103, 113, 432 N.E.2d 250 (1982).   
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Even if Nicor could demonstrate that the advice Mr. Strobel gave was legal 

advice, not business advice, the privilege fails because he gave the advice outside the 

control group of Nicor.  The documents of Mr. Strobel show on their face that many of 

the recipients of Mr. Strobel’s e-mails were not part of the control group of Nicor Gas.  

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

xxxxxxxxxxxxx.  Since the recipients were not in the control group, there is no attorney-

client privilege for those documents and Mr. Strobel advice related to what is discussed 

in those documents.  In order to be in a control group, the employee must be “in a 

position to control or even take a substantial part in a decision about any action which the 

corporation may take upon the advice of the attorney, or if he is an authorized member of 

a body or group which has that authority, then, in effect, he is (or personifies) the 

corporation when he makes his disclosure to the lawyer and the privilege would apply.”  

Consolidated Coal, 80 Ill.2d at 113.   

Third, any privilege to Mr. Strobel’s documents, and to his testimony, was waived 

when Nicor produced the documents to Scott Lassar and to CUB and to the ICC Staff.  

“Selective disclosure of confidential communications by the client will generally result in 

the waiver of the privilege.”  Regan v. Garfield Ridge Trust and Savings Bank, 220 

Ill.App.3d 1078, 1091, 581 N.E.2d 759 (Second Dist. 1991).  Nicor Gas has contended 

that Mr. Lassar worked for a special committee of the board of directors of Nicor, Inc. 

and that the special committee is his client.  If that is the case, then Nicor Gas waived any 

privilege with regards to any information it voluntarily gave to Mr. Lassar and KPMG, 

the accounting firm working under his direction.  Disclosure of confidential information 

to a third party waives the attorney client privilege. 
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Moreover, by making Mr. Lassar a witness in these dockets, Nicor waived the 

attorney-client privilege for all documents used in compiling the Lassar Report.  Once a 

person who received confidential information is designated as an expert witness, the 

attorney client-privilege is waived “in its entirety with respect to all information 

defendant had shared with the experts, just as it would be by the voluntary revelation of a 

privileged communication to any person with whom the privilege was not shared.”  

People v. Wagener, 196 Ill.2d 269, 752 N.E.2d 430 (2001).  As stated above, Nicor and 

Mr. Strobel made the information at issue available to the Nicor Special Committee. 

Thus, Nicor’s contention that it cannot voluntarily produce Mr. Strobel because 

anything he would say would be covered by the attorney-client privilege must fail.  Mr. 

Strobel has information that is relevant to the case and which can only be obtained by the 

taking of his deposition.  CUB therefore requests that the ICC issue a subpoena 

commanding that Russ Strobel appear for his deposition in these dockets. 

     Respectfully Submitted, 

     Citizens Utility Board 
 
 
 

      By:     
      Robert J. Kelter   
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
208 S. LaSalle Street 
Suite 1760 
Chicago, Illinois 60604 
(312) 263-4282 
 
Dated:  22 July 2003 
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VERIFICATION 

 I Robert J. Kelter, Director of Litigation for the Citizens Utility Board, do hereby 

verify that the statements made in the foregoing Motion for a Subpoena of Russ Strobel 

are to the best of my knowledge and information and belief, true and correct. 

 

       __________________________ 

       Robert J. Kelter 

Notarized this 22nd day of July, 2003 
 

 


