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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission  ) 

On Its Own Motion   ) 
  v.    )  ICC Docket No. 01-0705 
Northern Illinois Gas Company  ) 
 
Reconciliation of Revenues Collected  ) 
Under Gas Adjustment Charges With  ) 
Actual Costs Prudently Incurred.  ) 
       
Illinois Commerce Commission  ) 

On Its Own Motion   ) 
  v.    )  ICC Docket No. 02-0067  
Northern Illinois Gas Company  )  On Reopening 

d/b/a Gas Company   ) 
      ) 
Proceeding to review Rider 4, Gas Cost,  ) 
Pursuant To Section 9-244(c) of the  ) 
Public Utilities Act    ) 
             
Illinois Commerce Commission  ) 

On Its Own Motion   ) 
v.    )  ICC Docket No. 02-0725 

Northern Illinois Gas Company  ) 
 d/b/a NICOR Gas Company  ) 
      ) 
Reconciliation of Revenues Collected  )  (Consolidated) 
Under Gas Adjustment Charges With  ) 
Actual Costs Prudently Incurred.  ) 
 

MOTION TO COMPEL OF THE CITIZENS UTILITY BOARD 
 
 Pursuant to 83 Ill. Adm. Code 200.370 the Citizens Utility Board (“CUB”) files 

this Motion to Compel Data Responses in the above captioned proceeding.  CUB requests 

that the Commission order Nicor to answer CUB’s 11th Set of Data Requests to Nicor 

filed on December 4, 2002, attached as CUB Motion Exhibit 1.  Each of the 12 data 

requests in the 11th Set relates to the “Report To The Special Committee Of The Board of 
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Directors of Nicor Inc.” produced by Scott Lassar, and released by Nicor on October 28, 

20021. 

CUB’s Motion is consistent with and adopts all the arguments made by the Staff 

of the Illinois Commerce Commission (“Staff”) in a similar Motion to Compel answers to 

Staff’s data requests, filed on Friday, January 31, 2003.  Given that CUB’s Motion and 

Staff’s Motion address the same issues, CUB requests that the Commission consolidate 

the Motions. 

In addition to the arguments raised by Staff, CUB submits the following: 

1. Nicor responded to CUB’s 11th Set of data requests, attached to this 

Motion as CUB Motion Exhibit 2, as follows: 

Nicor Gas objects to CUB Data Requests 11.01 through ll.12 on the basis 
that the above referenced Data Requests: call upon Nicor Gas to produce 
information relating to the mental impressions and opinions of Sidley, 
Austin, Brown & Wood (Sidley) and KPMG; are unduly burdensome, 
vexatious and oppressive; call for the production of materials covered by 
the work product privilege; and call for the production of documents and 
information not in Nicor’s possession. 
 

By submitting the above blanket data response to all CUB’s data requests, Nicor 

implicitly argues that each data request warrants the same response, despite the 

indisputable fact that data requests vary significantly in the type of information CUB 

seeks.  For example, CUB DR 11.04 asks if “Sidley and/or KPMG considered 

alternatives for the treatment of storage prefills other than FASB Statement No. 49,” 

while CUB DR. 11.07 requests “a copy of all workpapers, calculations and 

documentation supporting each adjustment and opinion included or expressed in the 

Report.”  Thus, some questions address what Nicor considered, while others merely 

request supporting documents for the conclusions in the Report. 

                                                
1 The Report is not attached, but will be filed with the Chief Clerk’s Office as an Errata to this Motion. 
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2. Despite the differences in the nature of such questions, Nicor provides 

only a broad kitchen sink objection.  By reviewing Nicor’s data response CUB has no 

idea whether Nicor objects based on the data request being unduly burdensome, or 

vexatious, or oppressive, or work product, or that Nicor does not have the documents in 

its possession, or all of the above.  No matter how Nicor applies the different arguments 

to individual data requests, they do not constitute valid reasons for withholding the 

information CUB requests. 

3. Nicor makes two related arguments regarding privilege.  First, it argues 

that the data requests “call upon Nicor Gas to produce information relating to the mental 

impressions and opinions of Sidley, Austin, Brown and Wood (Sidley) and KPMG,” and 

then that the data requests “call for the production of materials covered by work product 

privilege.”  Illinois Sup. Ct. R. 201(b)(2), defines the work-product privilege in Illinois 

and states as follows: 

All matters that are privileged against disclosure on the trial, including 
privileged communications between a party or his agent and the attorney 
for the party, are privileged against disclosure through any discovery 
procedure.  Material prepared by or for a party in preparation for trial is 
subject to discovery only if it does not contain or disclose the theories, 
mental impressions, or litigation plans of the party’s attorney.  . . 
 

Illinois Sup. Ct. R. 201(b)(2).   

4. There are several reasons why Nicor’s assertion of this privilege must fail.  

First, the Report was not prepared in preparation for trial.  To the contrary, it was a report 

to Nicor’s board of directors and the Report made recommendations to the board.  There 

is no mention of the pending cases before the ICC or any other litigation matter.  Second, 

the Report was not made by the attorneys handling this litigation or any other litigation 

pertaining to the Report to which CUB is aware.  As a result, it does not contain or 
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disclose the theories or mental impression or litigation plans of the trial attorney.  Third, 

Nicor seeks to invoke the attorney work-product privilege for work and/or materials 

prepared by KPMG, which is not a law firm. 

5. The Illinois Supreme Court has found that “[a]s properly understood, 

however, this rule does not protect material and relevant evidentiary facts from the truth-

seeking process of discovery.”  Monier v. Chamberlain (1996), 35 Ill. 2d 351, 221, N.E. 

2d 410, 416.  In interpreting the rule, courts must be focused “upon the words ‘made in 

preparation for trial.’”  Id.  “We believe that only those memoranda, reports or documents 

which reflect the employment of the attorney’s legal expertise, those ‘which reveal the 

shaping process by which the attorney has arranged the available evidence for use in trial 

as dictated by his training and experience’ [citation omitted] may properly be said to be 

‘made in preparation for trial’ as contemplated by that language. .”  Id.   

6. By definition the work product doctrine in Illinois, “protects against 

disclosure of the ‘theories, mental impressions, or litigation plans of [a] party’s attorney’ 

(73 Ill. 2d R. 201(b)(2).” Consolidation Coal Company v. Bucyrus-Erie Company, 89 Ill. 

2d 103, 108 (1982).  The Illinois Supreme Court further states: “we distinguished 

between memoranda made by counsel of his impression of a prospective witness and 

verbatim statements of such witness in an attempt to clarify the work-product doctrine in 

Illinois.” Id. at 109.  In Consolidation Coal the Court dealt with a report by a company 

engineer, Richard Sailor, produced for Bucyrus-Erie which was being sued for damages 

relating to the collapse of a wheel excavator at a coal mine.   The Court specifically finds: 

We do not believe, however, that Sailors’ metallurgical report can fairly 
be characterized as B-E’s attorney’s work product.  As the appellate court 
noted, the report is a notebook that contains objective and material 
information consisting of mathematical computations, formulae, tables, 
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drawings, photographs, industry specification data, and handwritten notes.  
It does not reflect the theories, mental impressions or litigation plans of B-
E’s attorneys.  Nor is it the product of the attorneys’ mental processes. 
 

Id. at 111.  The metallurgical report at issue in Consolidated Coal parallels the Lassar 

Report at issue in this proceeding.  Nicor has failed to demonstrate in its objection that 

the documents it wants to protect contain trial counsel’s own mental impressions, and 

documents which do not contain such impressions clearly are discoverable. 

7. Nicor’s objection also fails because it failed to address the critical question 

concerning Lassar Report.  That is, has Nicor retained Sidley as its attorney in this 

proceeding?  Sidley has not entered an appearance in the case, and Nicor has refused to 

answer CUB’s data request regarding its agreement with Sidley.  CUB DR 10.06, 

attached as CUB Motion Exhibit 3, requests “a copy of the engagement letter of 

agreement between Nicor and Sidley for performance of the investigation that culminated 

in the Report.”  Nicor responded, “the information responsive to CUB’s Data Request is 

protected by the attorney-client and work product privileges.”  However, on the face of 

the Report, it appears that Mr. Lassar has been hired to do an investigation for the Board 

that constitutes a fact-finding mission – not to provide legal advice.  Given that Nicor has 

submitted no evidence to the contrary, the Commission has no justification to even 

consider whether Mr. Lassar’s work is any way protected by attorney-client privilege, 

much less that it is protected in its totality under the work-product privilege. 

 8. Not only does the privilege not protect Sidley documents, in no way 

would the privilege protect any documents produced by KPMG, which is an accounting 

firm that plays the same role in this proceeding that any accounting expert witness plays.  
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All underlying documentation used by accounting witnesses are always subject to 

discovery. 

9. CUB also questions how Nicor can invoke any privilege once it made the 

Lassar Report public and stated that it is adopting the findings and recommendations 

contained in the Report.  Nicor Response to CUB DR 10.03, attached as CUB Motion 

Exhibit 3.  Moreover, Nicor made Mr. Lassar available to CUB for questioning.  In fact, 

notes from the meeting reflect that in the interview with CUB Mr. Lassar even 

acknowledges Nicor has waived privilege to some extent.  It simply makes no sense that 

CUB can ask Mr. Lassar questions in a meeting with him, but cannot get access to any 

documents. 

10. Where the attorney work-product privilege has been waived by disclosing 

a privileged communication to a third party outside the privilege, the waiver extends 

beyond the particular communications that the party chooses to disclose.  Beneficial 

Franchise Co., Inc. v. Bank One (2001), 205 F.R.D. 212.  In Beneficial, an attorney 

opinion letter was to form a basis for an equitable estoppel defense but Bank One refused 

to turn over any other material in the attorney’s file.  The court ordered the production of 

the other material in the file: 

Having opened the door to certain privileged information in an effort to 
advance its cause, as a matter of fairness a party must disclose other 
privileged materials involving the subject matter of the disclosed 
communications.  That rule prohibits a party from ‘disclosing opinions 
which support is position, and simultaneously concealing those [opinions] 
which are adverse.’  [Citation omitted.]  As a result, a part must produce 
not only other communications and opinions of the same attorney, but also 
privileged information from other counsel involving the same subject. 
 

205 F.R.D. at 217.  As in Beneficial Franchise, Nicor clearly opened the door by publicly 

releasing the Report. 
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11. Nicor also makes the bizarre argument that CUB’s data requests “call for 

the production of documents and information not in Nicor’s possession.”  Putting this in 

perspective, Nicor states it adopts all the findings of the Report, yet it does not have the 

documents supporting the Report’s findings?  No rational person could possibly believe 

this.  Moreover, CUB notes that Mr. Russ Strobel, Nicor’s president, made Mr. Lassar 

available to CUB, which further evidences Nicor’s ability to produce the documents CUB 

requests. 

12. In addition to the privilege arguments, Nicor also asserts that CUB’s data 

requests are “unduly burdensome, vexatious and oppressive.”  While CUB submits that 

none of the data requests are unduly burdensome, vexatious or oppressive, the 

Commission cannot possibly find that questions such as 11.03 “please provide a copy of 

each draft of the Report,” or 11.04 “did Sidley and /or KPMG LLP consider alternatives 

for the treatment of storage prefills other than FASB Statement No. 49” as “unduly 

burdensome, vexatious or oppressive.”  Moreover, CUB notes that on several occasions it 

emphasized to Nicor’s attorney John Rooney that if the company felt questions were 

unclear or overly broad, that the company should call CUB and discuss the problem well 

in advance of the due date.  Mr. Rooney agreed to this arrangement and at times has 

discussed such issues with CUB.   Mr. Rooney never notified CUB that Nicor had any 

problems with the data requests related to the Lassar Report. 

 
 
 

CONCLUSION 
 
In accordance with Section 200.350, on Friday, January 31 CUB discussed this 

situation with Nicor and the company reasserted its position that it would not answer any 
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of the data requests at issue in this motion.  Based on the argument set forth above, CUB 

requests the following relief: 

1) The Commission require Nicor to answer each data request in CUB’s 

11th Set of Data Requests; 

2) The Commission consolidate this Motion with the Motion filed by Staff 

on Friday, January 31. 

 

Respectfully Submitted, 

        
       Citizens Utility Board 
        

________________________ 
Robert J. Kelter 

       Director of Litigation   
       Citizens Utility Board 
       208 S. LaSalle St., Ste. 1760 
       Chicago, IL 60604   
       (312) 263-4282 x111 

      rkelter@cuboard.org 

February 3, 2003 

 


