
246

1               BEFORE THE
          ILLINOIS COMMERCE COMMISSION

2
IN THE MATTER OF:                  )

3                                    )
ILLINOIS COMMERCE COMMISSION,      )

4 On Its Own Motion,                 )
  vs.                              ) No. 01-0705

5 NORTHERN ILLINOIS GAS  COMPANY,    )
Reconciliation of revenues         ) 

6 collected under gas adjustsment    )
charges with actual costs prudently)

7 incurred.                          )      
                                   )

8 ILLINOIS COMMERCE COMMISSION,      )
On Its Own Motion                  )

9   vs.                              ) No. 02-0067
NORTHERN ILLINOIS GAS COMPANY d/b/a)

10 NICOR GAS COMPANY, Proceeding to   )
review Rider 4, gas cost pursuant  )

11 to Section 9-244(c) of the Public  )
Utilities Act.                     )

12                                    )
ILLINOIS COMMERCE COMMISSION,      )

13 On Its Own Motion                  )
  vs.                              ) No. 02-0725

14 NORTHERN ILLINOIS GAS COMPANY d/b/a)
NICOR GAS COMPANY, Reconciliation  )

15 of revenues collected under gas    )
adjustment charges with actual     )

16 costs prudently incurred.          )      

17                 Chicago, Illinois

18                   May 22nd, 2003

19        Met pursuant to notice at 11:00 a.m.

20 BEFORE:

21   MS. LESLIE HAYNES and MR. GLEN DOLAN,   

22   Administrative Law Judge



247

1 APPEARANCES:

2   MR. JOHN ROONEY and
  MR. THOMAS ANDREOLI

3   233 South Wacker Drive, Suite 8000
  Chicago, Illinois 60606

4        Appearing for Nicor Gas;

5   MR. MARK KAMINISKI
  100 West Randolph Street

6   Chicago, Illinois 60603   
       Appearing for People of the State

7        of Illinois;

8   MS. LEIJUANA DOSS, MS. MARIE SPICUZZA
  and MR.MARK PERA

9   69 West Washington, Suite 700
  Chicago, Illinois 60602

10        Appearing for People of Cook County;
 

11   MR. ROBERT KELTER
  208 South LaSalle Street, Suite 1760

12   Chicago, Illinois 60603
       Appearing for Citizens Utility Board;

13
  MR. RICHARD C. BALOUGH

14   656 West Randolph Street, Suite 500
  West Chicago, Illinois

15        Appearing for Citizens Utility Board;

16   MR. JOHN REICHART and
  MS. JANICE VON QUALEN

17   160 North LaSalle Street, Suite C-800
  Chicago, Illinois 60601   

18        Appearing for Staff of the ICC.

19

20

21
SULLIVAN REPORTING COMPANY, by

22 Barbara A. Perkovich, CSR



248

1                 I N D E X

2                           Re-   Re-   By
Witnesses:   Direct Cross direct cross Judge

3 None.

4

5

6

7

8

9

10              E X H I B I T S

11 Number     For Identification       In Evidence
None.

12

13

14

15

16

17

18

19

20

21

22



249

1 JUDGE HAYNES: Pursuant to the direction of the

2 Illinois Commerce Commission, I now call Dockets

3 01-0705, 02-0067 and 02-0725.  These are the

4 consolidated dockets of Illinois Commerce

5 Commission on its own motion versus Northern

6 Illinois Gas Company.

7 May we have the appearances for the

8 record, please.

9 MR. ROONEY: On behalf of the Northern Illinois

10 Gas Company, doing business as Nicor Gas Company,

11 John Rooney and Thomas Andreoli of the firm

12 Sonnenschein, Nath and Rosenthal, 233 South

13 Wacker Drive, Suite 8000, Chicago, Illinois

14 60606.

15 MR. KELTER: On behalf of the Citizens Utility

16 Board, Robert Kelter and Richard Balough, 208

17 South LaSalle, Suite 1760, Chicago 60604.

18 MR. PERA: From the Cook County State's

19 Attorney's office, Mark Pera, Marie Spicuzza and

20 Leijuana Doss, 69 West Washington, Suite 700,

21 Chicago 6060260602.

22 MR. REICHART: Appearing on behalf of the staff
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1 of the Illinois Commerce Commission, John

2 Reichart and Janice Von Qualen, 160 North

3 LaSalle, Chicago, Illinois 60601.

4 MR. KAMINSKI: Mark Kaminski of the Illinois

5 Attorney General's Office, 100 West Randolph

6 Street, Chicago, Illinois 60601, on behalf of the

7 People of the State of Illinois.

8 JUDGE DOLAN: Is that it, anyone else?  Well,

9 here we are again on this case.  Hopefully before

10 we get started with anything, I want to try to

11 avoid what happened the last time.  I think the

12 hearing got a little out of control, and I would

13 like, you know, to keep everybody with a level

14 head and try to get through this as best as

15 possible.

16 First question that both Judge Haynes

17 and myself have is reading Mr. Rooney's response,

18 it looks like there is a question as to agreeing

19 to the depositions at all anymore, or what the

20 agreement -- you know, I guess I thought it was

21 my understanding that before I got involved in

22 the case that there was some agreement to the
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1 depositions and presented to the judges, but Ms.

2 Hayes says that there really wasn't any formal

3 agreement presented, it was just agreement of the

4 parties for the depositions.  Is that correct?

5 MR. ROONEY: That's correct, your Honor.  We

6 agreed to -- when requesting back last August and

7 September, rather than having parties go through

8 a formal request and file a motion to seek

9 depositions with regard to our company personnel,

10 we agreed that we would allow for and not object

11 to the depositions of company personnel related

12 to, as we identified in our objection, what was

13 told to us, namely to further examine the

14 documents that were produced, and to talk to the

15 company personnel related to that. At that point

16 in time, that was what we agreed to.

17 MR. KELTER: Well, your Honor, I don't recall

18 things happening that way.  We discussed

19 depositions.  I don't recall any discussion of

20 what we are deposing, the purpose of our

21 deposition, what we were trying to get from our

22 depositions.  I don't recall that ever coming up.
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1 And I've said all along, we appreciate

2 the Company's cooperation in depositions, but we

3 have a right to do depositions and that we

4 weren't making a deal or a trade in any way with

5 the Company where we were going to abide by any

6 restrictions or any limits on the depositions in

7 order to get their cooperation.

8 JUDGE DOLAN: So you weren't thinking that you

9 were just limited to Nicor employees?

10 MR. KELTER: No, we --

11 JUDGE DOLAN: Just Nicor witnesses?

12 MR. KELTER: No, we never thought we were

13 limited in any way as to who we could depose, be

14 it Nicor employees, Nicor witnesses.  We thought

15 we could depose anyone who was relevant to the

16 proceeding, who we thought that a deposition

17 would be of value to us in building our case

18 against the Company.

19 MR. ROONEY: Your Honor, certainly the only

20 point I made last hearing, I'll make again in

21 response to Mr. Kelter is they certainly have the

22 right to ask for depositions and we are not
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1 claiming that they don't have that right to ask

2 for depositions.

3 We do see a distinction between what we

4 believe to be the initial, at least what I

5 believe to be, the initial discussions with

6 regard to depositions, which was namely we did

7 produce a lot of documents in a short period of

8 time.  And we also provided narrative answers to

9 discovery during that same period of time.  And

10 there were certainly questions that were raised

11 to us about what do you mean by this or what does

12 this note say and they said we would like to be

13 in a position to ask people about that and we

14 said fine.

15 I think to the extent that we're talking

16 about going through formal depositions of people

17 who we are going to have as witnesses in the

18 case, I respectfully submit that I think if they

19 want to request and provide a basis why they need

20 to have that, as opposed to going through what

21 would otherwise be the traditional means of

22 proceeding with this case, then they would be
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1 allowed to make that presentation.

2 As we stated at the last hearing, once

3 our witnesses present their direct case, they

4 will be open to the discovery that is

5 traditionally conducted at the ICC.

6 MR. KELTER: And, you know, we're going around

7 in circles, and I think, with all due respect to

8 Mr. Rooney, there is a lot of double speak here

9 because he says on the one hand after the witness

10 files testimony they are open to whatever

11 discovery they would normally be open to on the

12 one hand, but on the other hand he wants the

13 depositions conducted before the witnesses file

14 their testimony.  I don't find that to be --

15 those two statements to be consistent.

16 What we've said all along is that we

17 wanted to wait and do the depositions after they

18 filed their testimony, their direct testimony. 

19 The ALJ's ruled that we couldn't do that.  We

20 respectfully request that you revisit that ruling

21 after reviewing 220 ILCS 5/10-106.  But that's

22 Section 106 of the Act, not of the Rules.
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1 However, if you continue to maintain

2 that ruling, then our position is that we should

3 -- we have the right to get the interrogatories

4 responded to before we start doing any

5 depositions.  Otherwise, we don't know what the

6 basis of the deposition really is.  If you look

7 at what

8 Mr. Rooney says, I believe he says that the

9 purpose of the deposition should be to get

10 factual questions underlying testimony.

11 Well, if we don't know what somebody is

12 going to testify to because they haven't

13 submitted the testimony and they haven't answered

14 the interrogatories, I don't see how we can know

15 what questions to ask to get to the underlying

16 basis of that testimony.  So we're stuck.

17 MR. ROONEY: Two points.  I think we are

18 talking about two parallel issues.  And I would

19 also observe that certainly we weren't the ones

20 that asked for depositions last August and

21 September, and these parties were asking for

22 depositions well before the concept of any



256

1 testimony schedule even was out there to be put

2 in place.

3 And the point is that the people that we

4 thought that they wanted to depose in the first

5 instance were the people who were responding --

6 responded to the narratives in the data requests,

7 as well as the documents that were produced. 

8 That's one track.  And those are the people that

9 they have had and we agreed to let them have

10 depositions for now going on six, seven, eight

11 months, and there hasn't been any request.

12 Now we're talking about the witnesses

13 which we are going to be presenting our direct

14 case, it's a separate track.  Those are the

15 witnesses who are going to present their

16 testimony just like every other ICC proceeding. 

17 Those are witnesses that are going to be

18 identifying their opinions, the basis for which,

19 those are witnesses that these other parties will

20 have full opportunity to conduct the discovery

21 and presentation of whatever other data requests

22 that they deem relevant once we present our case.
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1 It's really -- we are looking at two

2 different issues here.  And the fact of the

3 matter is, is that the depositions of the

4 witnesses is exceptionally extraordinary in this

5 instance because of the fact that we are going to

6 present our direct case.  They are going to have

7 ample opportunity to ask questions, through the

8 normal processes that the Commission has.

9 What we were trying to do in our

10 agreement that we made last -- late last summer

11 was to facilitate their fact finding with

12 relationship to the discovery responses we

13 produced, whether that be in document form or in

14 the narratives that we produced.

15 MR. KELTER: Well, I don't know how much more

16 you want us to go through this, but this is an

17 unusual case.  This case -- we completed all of

18 our formal discovery in Docket 02-0067 months and

19 months ago.  Then we found out that the Company

20 wasn't telling the truth.

21 MR. ROONEY: Well, I would object to that.

22 MR. KELTER: Or at least there were allegations
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1 that the Company was not telling the truth.  John

2 can shake his head all he wants, a whistle blower

3 from the Company came forward and alleged that

4 they were not telling the truth.  If the

5 Commission didn't have some reason to believe

6 that some of those allegations might be true, we

7 wouldn't have gotten the record reopened.

8 Then the Company filed the Lazar report

9 with the FCC.  In the Lazar report it

10 specifically says the Company was not telling the

11 truth about several of the things that it made --

12 several of the statements that it made in its

13 initial filing in this case with the Commission.

14 So when we talk about the parties'

15 rights to do depositions in the course of

16 discovery, there has got to be some context here,

17 we are not in a normal proceeding.  We don't want

18 to be in a position where every question we pose

19 through a data request they have the opportunity

20 for anybody in the company to sit around and

21 strategize as to how they want to answer those

22 questions.  We want to talk to witnesses in a way
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1 where they have to give us their responses to our

2 questions in an unrehearsed way without

3 assistance from other people within the Company.

4 We're not only on a fact finding mission

5 here, we are on a truth finding mission.  I think

6 Mr. Pera would like to add.

7 MR. PERA: I'm sure Judge Haynes will remember

8 a lot of discussion between the parties and Judge

9 Casey, back when Judge Casey was here, on the

10 issue of the depositions.  And Judge Casey kept

11 saying to us, I believe, that you guys can take

12 depositions.  Why would you want to take

13 depositions before all the discovery had been

14 filed?  You only have one shot at it and so

15 forth, which is why, to John's point that there

16 has been some sort of inordinate delay that the

17 depositions haven't proceeded, because the

18 discovery kept coming in.  That's on the one

19 track.

20 On the other track we've plowed this

21 ground before on the issue of depositions of

22 their witnesses.  This was an issue that came up
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1 back in March and before.  This was an issue that

2 in our telephone conversation after the March

3 13th hearing when we were talking about the

4 interrogatories and we went through with Mr.

5 Rooney and Mr. Andreoli, I believe, on the phone

6 in terms of what we were looking for.  The

7 conclusions, the opinions, the bases of the

8 witnesses opinions.  And asking them, is there

9 any question, are we clear?  And there was no

10 problem at that point.

11 Now we're two months down the road, and

12 all of a sudden, you know, the position has

13 apparently changed.  Now all of a sudden they are

14 saying well, whoa, whoa, whoa, whoa, whoa, you

15 can't have these depositions now, we're not going

16 to let you have them.

17 So we are talking about why we are not

18 proceeding, it's the constant two steps forward

19 and one step back, two steps forward and one step

20 back. They make an agreement and then they go

21 back and talk to whoever and they do a 180 on us. 

22 So you don't know from hearing to hearing what
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1 the position of the Company is going to be.  And

2 so that's why, you know, I think we are all

3 suggesting to you that we need to be consistent

4 with what has transpired in terms of the

5 agreements that we've had that there is going to

6 be depositions of these, what I call expert

7 witnesses, that we should be allowed to have

8 these answers to interrogatories, and then after

9 they file their testimony, then a deposition will

10 go forward.

11 So I just wish that there had been a

12 little more consistency from the Company in terms

13 of what their true position is.

14 JUDGE DOLAN: Staff, do you have any response

15 at all or are you guys just sitting around for

16 the ride?

17 MR. REICHART: Your Honors, I would like to

18 build on something that Mr. Rooney said, a

19 distinction I think he made between to tracks,

20 different types of individuals that may be

21 subject to depositions.

22 Regarding the witnesses from the witness
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1 list that has been presented in this case, it was

2 our understanding that after interrogatories were

3 to be answered, that the depositions would take

4 place prior to those witnesses filing testimony.

5 However, concerning, for lack of a

6 better term, nonwitness list individuals that

7 perhaps might be individuals that the parties

8 would be interested in deposing, we did not

9 understand the filing of the witness list

10 testimony to be a shut off for continued

11 discovery, and possible depositions.  And I think

12 that may have been an issue that was addressed

13 somewhat by Judge Haynes at our last hearing, a

14 distinction had been made between the two.  That

15 was our understanding of the distinction between

16 the types of witnesses that could be deposed. 

17 And I thought that clarification probably should

18 be made.

19 MR. ROONEY: Your Honors, I think from our

20 stand point, again, back in January when the

21 initial schedule was set, it was our

22 understanding that all depositions would be
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1 wrapped up before we filed testimony.  And that

2 was why in January, it was the 6th or the 8th,

3 whenever we had that hearing and then testimony

4 was going to be filed April 14th, and that

5 everything was going to be wrapped up before

6 then.

7 At least that was my understanding.  I

8 know that was not Mr. Kelter's understanding at

9 that time, but I think our position is all

10 depositions, all factual discovery, would be, in

11 our view, have to be concluded before we present

12 our testimony.  And I think going back to two

13 other points, one

14 is -- I'll stop if you want, go ahead.

15 JUDGE DOLAN: Well, just a question for you,

16 Mr. Rooney.  If this was your position last time

17 that you thought it was only Nicor employees,

18 then why did we even bother asking these guys to

19 prepare interrogatories for your witnesses to

20 respond to?

21 MR. ROONEY: I think -- and that's a good

22 question.  I think our point is that the basis
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1 for these interrogatories, as we reflected in

2 Page 5 of our response, is that the taking of

3 depositions is not the appropriate basis for

4 these interrogatories.

5 And what we're saying there is is that

6 to the extent that these parties wanted to depose

7 those witnesses, our point is, and it was my

8 understanding coming out of the last hearing, was

9 that these parties know who our witnesses are,

10 know what the scope of their testimony is going

11 to be, and that's fine, if they want to talk to

12 them about this.

13 But now what they are doing is they want

14 to sit down and conduct a point -- they want all

15 this information, which really goes to the heart

16 of our case, and have a free run at cross

17 examination before we even file what would be our

18 case.

19 And I think we are not trying to -- I'm

20 trying to think of how to say it here, is that

21 the purpose that we understood is that we

22 provided the witness disclosures, which as you
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1 ruled on last time were sufficient per your

2 ruling, and that gave them the information then

3 they needed to go forward with depositions.

4 Now they filed these interrogatories and

5 our response back is, well, if you want all these

6 interrogatories, and go into all of this detail

7 before you go ahead and conduct depositions on

8 the witnesses, we have an issue with that because

9 of the fact that you're asking for us to present

10 our entire case to these witnesses pursuant to

11 these interrogatories and let them have free

12 cross examination of them.  And that was not our

13 understanding.

14 MR. KELTER: I just don't even understand --

15 I'm completely lost here because everything is

16 double speak and circular.  We want cross

17 examination before they file their case.  No, we

18 wanted to do depositions after they filed their

19 case.  They are the ones who wanted us to do the

20 depositions before they filed their case.  And

21 then we said, okay, if we have to do that, answer

22 the interrogatories so we have some basis for



266

1 knowing what your testimony is going to be.

2 I made this point before, we don't even

3 know right now if they're conceding that there

4 should be some type of refund to customers or if

5 they're going to make the claim that customers

6 owe them money based on a new application of the

7 benchmark and the tests under the PBR.  So we are

8 at -- I don't even know what it is that they want

9 at this point.

10 But we -- it is not fair to ask us to

11 start doing depositions of their witnesses

12 without knowing what it is their witnesses are

13 going to testify to, and that's what the purpose

14 of the interrogatories was.  And I thought that

15 the ruling after the last hearing was that while

16 the Supreme Court rules don't apply, that we can

17 ask interrogatories before we do the depositions. 

18 Their response to the interrogatories was not to

19 answer anything and instead they're filing this

20 objection.  So we are stuck.  They don't want us

21 to have it either way, apparently.

22 MR. PERA: I just want to make one real quick
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1 point.  Within Mr. Rooney's objections there is a

2 clear indication that somehow he's surprised, he

3 was surprised that depositions were going to be

4 taken of these disclosed witnesses.  But even by

5 his colloquy just now it's obvious that he knew

6 that there were going to be depositions of these

7 witnesses, it's unmistakable.  The only issue was

8 the extent to which they were going, those

9 individuals, were going to have to answer written

10 discovery in terms of their opinions and

11 conclusions and so forth.

12 That's what the issue is here, not

13 whether or not the depositions were going to be

14 taken, that was never an issue.  And it's clear

15 from what he said that it wasn't an issue.  He

16 knew in his own mind that's where this was

17 heading was depositions.  The issue wasn't are

18 the depositions taken before or after they filed

19 their prefiled testimony.  The issue is to what

20 extent they answer interrogatories before their

21 deps are taken.

22 So for him to say in his written
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1 response that, oh, my gosh, I didn't know they

2 were going to be deposed, we never agreed to

3 that, is an indication, again, of my original

4 point of the 180, constantly.  It's like we are

5 on ice slipping and sliding, and never knowing

6 which way the wind is blowing from the Company's

7 point of view.

8 Really, I would just urge that you

9 require them to submit these people of

10 deposition, in your discretion.  We think that

11 after their prefiled, but if you want it done

12 before we will clearly abide by that, and that

13 they answer the interrogatories.

14 JUDGE DOLAN: All right.  I think we are going

15 to take a quick break and discuss this.

16            (Whereupon, there was

17            a short break taken.)

18 JUDGE DOLAN: All right, we'll go back on the

19 record.  We were just discussing procedurely

20 under the rules of the Commission that unless the

21 depositions are agreed on -- agreed upon by the

22 parties, we can't -- without, I guess, without a
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1 written request as to what's a compelling reason

2 that depositions need to go forward, we can't

3 force Nicor to produce their witnesses for

4 depositions.

5 I think under the circumstances, we are

6 looking at a situation that if Nicor is not going

7 to agree to the depositions, then these

8 interrogatories are somewhat moot.  I mean,

9 because you guys prepared the interrogatories for

10 the purposes of the taking the depositions.

11 Our situation, then, I guess at this

12 point would be that we can do one of two things. 

13 We can ask you guys to prepare a motion

14 compelling them for the depositions, but it's my

15 understanding that you have to show that you

16 cannot obtain this information through any other

17 source besides a deposition.  Or we can just go

18 ahead and set the schedule, which I think we are

19 going to do anyway, have Nicor file their direct

20 testimony, and then you guys can do -- change

21 these into data requests or you can have them as

22 data requests.  And then if you feel a compelling
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1 need for depositions, you can file it at that

2 point.

3 MR. KELTER: Can you give me a second here?

4 JUDGE DOLAN: Yeah.  We had time to think about

5 it, so that's fine.

6 MS. VON QUALEN: I'm not clear about the

7 ruling.  My understanding is that Mr. Rooney has

8 not objected to some of these depositions, but

9 has objected to others of the depositions.  My

10 understanding was that Nicor and Mr. Rooney had

11 agreed that depositions regarding the facts were

12 appropriate, but then they were simply objecting

13 to the depositions of the witnesses that they had

14 named in their witness disclosure.

15 MR. ROONEY: As we say, our agreement is

16 exactly than, Jan.  To the extent that the

17 parties wanted to depose the employees related to

18 the P B R, who -- in response to either

19 clarifying documents produced or answers

20 provided, our agreement there still stands.

21 MR. PERA: Here's my very serious concern.  We

22 proceeded to the point we are now and expended an
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1 enormous amount of time and effort and money on

2 the basis that Mr. Rooney had agreed that these

3 witnesses, the disclosed witnesses, can be

4 deposed.

5 And I don't want to put the ALJ's on the

6 spot in terms of what you guys came away with in

7 terms of your impression, but it's unmistakable

8 on our side that he had agreed to have that go

9 forward.

10 Now, you are really, and I'm not

11 quarreling with your ruling in terms of what you

12 want to us do, but here's my concern.  I am very

13 uncomfortable being in the posture where I have

14 to rely on Mr. Rooney's agreement to do anything. 

15 I'm very uncomfortable being in the posture where

16 the next time we come in here he can say I'm

17 withdrawing that agreement, and then, you, ALJ's,

18 say to us, because there is no order, you have to

19 file a motion, intervenors, to get these

20 depositions.

21 I'm very uncomfortable being in the

22 posture where he controls what I can ask or not
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1 ask a witness.  I'm very uncomfortable being in

2 the posture where he can say what witnesses I can

3 depose because of some arbitrary limit based on

4 what he thinks and who I can't.  So I want to get

5 this in the posture where there is an order.  And

6 I'm willing to do whatever it is the ALJ's think

7 we need to do to get it in that posture.

8 If Mr. Rooney wants to stipulate on the

9 record right now that he has the full force and

10 effect of an order from the ALJ's that these

11 depositions of the nondisclosed witnesses will

12 proceed, then I can live with that, but anything

13 short of that, I am very uncomfortable with

14 believing what they purport to agree to.

15 MR. ROONEY: Well, two things, your Honor. 

16 First of all, I'll set aside Mr. Pera's apparent

17 accusations.  I appreciate, however, what he

18 believes to be my over arching power in this

19 case.  I believe they can file whatever they want

20 to file, whenever they want to file it.  I will

21 also say that from the outset, the one thing

22 we've asked for from these parties when we are
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1 talking about depositions of company employees,

2 is who.

3 You know, at one point, and I think

4 we've discussed this before, and Rob said, well,

5 we are going to start with Mr. Fisher.

6 MR. KELTER: I never said that.

7 MR. ROONEY: Please --

8 MR. KELTER: I'm tired of this, your Honor.

9 MR. ROONEY: If I can finish.

10 MR. KELTER: No, not if you are going to keep

11 lying about what I said in this case, John.  I've

12 never dealt with an attorney who has lied the way

13 you have lied consistently in this proceeding.

14 JUDGE DOLAN: Mr. Kelter, okay, just let him go

15 and we will give you an opportunity to respond.

16 MR. ROONEY: Well, unfortunately, I won't even

17 respond to that accusation because as horrific as

18 it is, and as unfortunate as it is, I guess it's

19 Mr. Kelter's position, which is wrong.

20 Two things, I asked on several occasions

21 for a list, and they said no, we are not in a

22 position to give you a list.  And to Mr. Pera's
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1 point, we have said all along that provide us

2 with the list of the employees, and the people

3 who you want to talk to.  Sitting here today,

4 nine months later, whatever the time period, we

5 still haven't gotten any list at all.

6 We stand by what we said.  If you people

7 want to talk to the people that have responded to

8 the DR's, the employees, the documents that were

9 produced, who produced them, whatever, that's

10 fine.  But we also said all along, talk to those

11 people, but we are not going to start with one

12 individual, and Rob has a different view of that,

13 that's fine.  But I recall that perfectly, so if

14 you want to have an order here that says depose

15 that witness, I am fine with that, Mr. Pera, but

16 I will tell you one other thing.  I want to see a

17 list, I want to see who you want to depose and

18 then let's have at it.  We will be ready to go.

19 MR. PERA: I take it that's a stipulation, is

20 that a stipulation?

21 MR. ROONEY: Yes.  Once I get your list, let's

22 go.
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1 MR. PERA: We have a stipulation that the

2 depositions of the nondisclosed witnesses will

3 proceed and we'll get a list.  I think we need a

4 scheduling procedure.  The other issue that we

5 are going to have to hash out is this, you've

6 ruled they don't have to answer the

7 interrogatories, and we are not allowed to file a

8 motion, vis a vie, the deposition of the

9 witnesses.

10 I would request, then, that they file

11 their testimony within the next three weeks and

12 then at that point we'll take depositions of the

13 individuals that we think are appropriate to

14 take.  And I think that's the proper way to

15 proceed.  We need to know what their case is

16 about, where they are going, and then we can take

17 intelligent depositions of these nondisclosed

18 witnesses.

19 MR. ROONEY: Your Honor, two things, one, we've

20 proposed our schedule, and that's the schedule we

21 are offering to this Commission because that's,

22 at the point in time, when we will be prepared to
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1 proceed and as I said, we think that is

2 reasonable.

3 We haven't seen the schedule up until

4 now from CUB and Cook County, other than Mr.

5 Pera's 21 days issue, and I think that with

6 regard to depositions, we will reserve our right

7 to object to requests for depositions, any

8 depositions that are requested after the time we

9 file testimony.  And obviously you will have that

10 opportunity to rule on it.  But we do reserve

11 that right.

12 MR. PERA: So we have no agreement.  You see --

13 you can see where my frustration is.

14 MR. KELTER: And I would like to make a point

15 too, your Honor.  Last week we sat through a two

16 hour hearing discussing, you know, when we had

17 the right to depose their witnesses.  There was

18 never -- when I say their witnesses, the

19 witnesses who are filing direct testimony.

20 We argued literally for two hours about

21 this, and about whether we had the right to get

22 the testimony before we depose these witness, and
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1 how the interrogatories would work.  And there

2 was a ruling from the judge that, yes, you can

3 ask interrogatories before you depose the

4 witnesses.  I mean there was some understanding. 

5 Whether they ever said we will allow you to

6 depose these witnesses who are filing testimony

7 or not, we were all operating under that

8 understanding.

9 Thus, I have to voice some objection for

10 the record that there is some unfairness here in

11 the ruling today that now that Nicor is changing

12 their mind, that you are allowing them to do

13 that.

14 JUDGE DOLAN: But we are in a situation where

15 unless there is a motion filed that, you know,

16 sure you have the right to take depositions by

17 agreement of the parties.  If the parties do not

18 agree to depositions, then unless there is a

19 formal motion filed, we can't force them to

20 present and you have to show a compelling reason

21 as to why this information cannot be obtained by

22 any other source.
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1 MR. KELTER: But we were all operating under

2 the understanding at that there was that

3 agreement, otherwise we wouldn't have gone

4 through this exercise, that's my point.  So it

5 seems that what we are saying is that while Nicor

6 agreed to allow the witnesses to be deposed, they

7 are also allowed to back out of at that agreement

8 at any time.

9 JUDGE DOLAN: But, you see, the agreement was

10 between you guys.  It never was formalized by any

11 of the judges, so again we're -- and I

12 understand, I am frustrated with it too, Mr.

13 Kelter, believe me, and I think Judge Haynes

14 agrees with me on that one, too.  We thought

15 there was an agreement that all of these

16 witnesses that were disclosed by Nicor, there was

17 an agreement to take the depositions, and that's

18 why we issued the order that we issued the last

19 time.

20 But we also are of the understanding

21 that if there is not an agreement of the parties

22 for the depositions, the next step is that a
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1 motion has to be filed.

2 MR. PERA: So, in essence, next week --

3 JUDGE DOLAN: It's another delay.

4 MR. PERA: Next week Mr. Rooney can come in and

5 say we are withdrawing our agreement to any

6 deposition, I'm just asking, and if he does that

7 then we are back to square one.

8 JUDGE HAYNES: Right now we are only talking

9 about witness list depositions.  Our ruling

10 pertains to the witnesses on the witness list.

11 JUDGE DOLAN: Mr. Rooney, now, are you agreeing

12 to nonwitness list Nicor employees, too, to be

13 presented for a deposition, or are you not?

14 MR. ROONEY: We said that -- we've said that

15 from the outset.

16 JUDGE HAYNES: And what about the two Nicor

17 employees that are on your regular witness list?

18 MR. ROONEY: To the extent that they are

19 employees of the company, I can say that neither

20 of them prepared any of the responses that were

21 filed, but if they want to be deposed at this

22 point, we don't have any objection to that.
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1 JUDGE DOLAN: So then your objection is to your

2 two accountants, basically, and then your two --

3 the two lawyers.

4 MR. ROONEY: Just to be clear, our objection is

5 to the fact that they want -- they asked all

6 along about fact issues.  And to the extent that

7 we provided the disclosures with regard to those

8 witnesses, we believe we complied with their

9 disclosure requirements the last time we met.

10 These interrogatories reflect the fact

11 that they want to conduct, not factual reviews,

12 but they want to go into development of opinions

13 and all of that, which goes right to the nature

14 of the direct testimony, your Honors.

15 The reason why we are saying now that we

16 don't want to -- if that's the basis of why you

17 are going into these depositions for these

18 witnesses, then, no, we disagree with that.  To

19 the extent it's a fact issue, which is what we

20 were presented with when this began nine months

21 ago, that's fine.  If they want to talk to Mr.

22 Morretti, if they want to talk to Mr. Dalesandro,
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1 we do not believe they are expert witnesses, and

2 we are not presenting them as such, then that's

3 fine.

4 MR. KELTER: So we can ask company employees

5 questions about the facts underlying this case,

6 but if we want to ask your outside witnesses

7 about the facts underlying this case as they

8 relate to those witnesses' testimony, then you

9 don't want us to do that is what I'm hearing. 

10 And to me that doesn't make any -- that doesn't

11 make any sense.

12 That's unfathomable that we can't ask

13 their witnesses questions as to how they reached

14 the conclusions in their testimony based on the

15 fact in this case.

16 MR. ROONEY: Well, that's what cross is going

17 to be, that's what all the discovery is going to

18 be, to ask what the bases of their opinions.

19 MR. KELTER: Right.  And that's why we wanted

20 to do the depositions after they submit their

21 testimony.  And there seems to be some

22 inconsistency in somehow there has already been a
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1 ruling that we can't depose these witnesses after

2 they submit their testimony.  And yet we can't --

3 we may not be able to depose them before they

4 submit their testimony.

5 In terms of us submitting a witness

6 list, I'm happy to submit a witness list.  But

7 until they lay out their direct case in their

8 direct testimony, I don't see how we can be

9 expected to submit a witness list with any

10 confidence that that list is inclusive or that

11 those are the only people that we want to talk

12 to, because we don't even know what their case is

13 going to be yet.

14 As I've said before, we don't even know

15 if they are going to be asking us for customers

16 to return money, or if they are going to offering

17 some type of refund, that's how little we know.

18 In the discovery process in this

19 proceeding they have submitted thousands and

20 thousands of pages of documents, but in terms of

21 their narrative responses to the simplest and

22 most basic questions, what we get instead of a
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1 real response, for the most part, is a list of

2 100 documents produced by all kinds of different

3 people.  So that's why, despite everything they

4 have submitted, we have so little idea at this

5 point in the proceeding as to what's on the table

6 here and what's at stake.

7 MR. ROONEY: Your Honor, then the other

8 alternative is this, we file our direct testimony

9 at the time that we've proposed, if they want --

10 and if they want to move to seek depositions of

11 any individuals then we'll have the right to

12 object.  Otherwise, unless they can demonstrate

13 they can't get information through other means,

14 which you identified correctly is the standard,

15 then we proceed.

16 MR. PERA: They have just reneged.

17 MR. ROONEY: I have not reneged, Mr. Pera, I

18 have offered an alternative.  I'm sorry at this

19 point for all of the mischaracterizations and all

20 of the accusations.

21 MR. PERA: He just reneged.

22 MR. ROONEY: No, I haven't.
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1 MR. PERA: Excuse me, Mr. Rooney. He just

2 reneged if you listened carefully, and I'm sure

3 you did, I don't mean that in a -- he just said,

4 we'll file our testimony, our prefiled testimony

5 and then we'll argue about whether or not you get

6 to take any depositions depending on the

7 rationale that you submit for the taking of the

8 depositions.

9 MR. ROONEY: And I offered it as an

10 alternative, Mr. Pera.

11 MR. PERA: That's a total --

12 MR. ROONEY: Selective hearing.  I offered it

13 as an alternative and I started out with that so

14 enough is enough.

15 MR. KELTER: But, your Honor, to put all of

16 this in context, the policy on discovery, 200.340

17 says formal discovery by means such as

18 depositions and subpoenas is discouraged unless

19 formal procedures have proved to be unsuccessful. 

20 We already went through the discovery process in

21 this case one time.  This does not say that

22 formal discovery by means such as depositions and
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1 subpoenas is prohibited unless formal procedures

2 have proved to be unsuccessful.

3 Two points, one is that I would argue

4 that formal procedures have already proven to be

5 unsuccessful.  That is why we are where we are

6 right now.  Secondly, what the whistle blower was

7 alleging and what's on the table are allegations

8 that the first phase of this proceeding did not

9 produce the type of information that it should

10 have produced.  That's number one.

11 Number two, given the allegations at

12 hand here, given that what's being alleged is

13 fraudulent conduct by the Company, I believe that

14 that, in and of itself, should change the

15 parameters of the game here so that we no longer

16 keep framing this in the context that depositions

17 are some extreme act by anybody here. 

18 Depositions are clearly called for given the

19 circumstances of this proceeding.  And thus we've

20 met that burden under 200.340.

21 Again, I just want to say one more time,

22 it doesn't say that depositions are prohibited,
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1 it says discouraged.  Now we've reached -- we are

2 in the point in this proceeding where that should

3 no longer be an issue.  Depositions are

4 appropriate in this proceeding, given the

5 circumstances of this proceeding.

6 MR. ROONEY: Your Honor, if I may make two

7 brief points.  One, there has been no showing

8 that discovery to date through other means has

9 been unsuccessful, there is no showing.

10 Number two is with regard to these

11 claimed accusations.  There are no accusations in

12 the record.  In fact, I would point to the fact

13 that when this case was reopened back last June

14 or July, it was Mr. Kelter who explicitly stated

15 that, look, we are not basing anything on the

16 whistle blower memo because the whistle blower

17 memo is not going to be part of the record, it is

18 not going to be part of the proceeding.  We will

19 conduct our own discovery and make our own

20 presentations at the appropriate time.

21 At this point in time there is not one

22 piece of evidence in the record alleging
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1 anything.  There are certainly a lot of innuendo

2 and press releases accusing things, but in this

3 record there is nothing.

4 MR. KELTER: What about Mr. Lazar's report.

5 MR. ROONEY: Mr. Lazar's report identifies

6 three things, no fraud, no criminal activity and

7 there were mistakes made.  There is a difference,

8 maybe in my view rather than yours, between

9 mistakes and fraudulent activity.  But at this

10 point in time there is nothing to support the

11 accusations we keep hearing again and again and

12 again.

13 MR. PERA: We haven't had a chance to put in

14 our case in chief.

15 MR. ROONEY: Well, neither have we.

16 MR. PERA: My suggestion -- my suggestion would

17 be this, that we have a stipulation, I thought,

18 from Mr. Rooney in terms of the depositions.  I

19 think in fairness to the intervenors and to

20 staff, Nicor should file their direct testimony

21 within three weeks.  At that point we will have

22 an understanding in terms of where they are



288

1 heading, they think, with this case.  And at that

2 point we will proceed then and take an

3 appropriate amount of time to take the

4 depositions that we think we need to take in

5 regard to this case.  And then we'll file our

6 testimony after that is all concluded.  There is

7 no other fair way to do it.

8 They have -- we can agree over fraud or

9 mistakes or whatever it is you want to call it. 

10 But the fact of the matter is, that Lazar, their

11 own hired gun, found $15 million or so in

12 mistakes.  They have had to file a CC

13 documentation in terms of their earnings.  There

14 is clearly -- there is enough evidence out there

15 to justify the investigation.

16 Mr. Kelter is absolutely correct, we

17 went down the path the first time this was opened

18 and the attempts proved unsuccessful because the

19 record had to be reopened, what more do we need

20 to do.

21 JUDGE DOLAN: Well, let me just ask

22 Mr. Kelter.  You were talking about your
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1 depositions, do you even have an idea of who you

2 want to depose at this point?

3 MR. KELTER: We have some idea, but we don't --

4 our position is that we need to see their direct

5 case before we know for certain who it is that's

6 necessary or not necessary to depose.

7 The idea isn't to depose as many people

8 as possible in hopes of getting what we might

9 need going forward.  The idea is to depose as few

10 people as possible.  And the only way to do that

11 is if we know what their case is going to be.

12 The other thing is, while we have some

13 idea of who we want to depose, we don't want to

14 start deposing them until we know what their case

15 is going to be, because we may want to ask those

16 witnesses about statements -- we may want to ask

17 the people we are deposing about statements made

18 by their witnesses and testimony, to try and get

19 to the underlying facts of the truth of those

20 statements.

21 JUDGE DOLAN: I think at this point we are

22 going to take another quick break to discuss
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1 things.  I hate to keep dragging this out, but

2 obviously we have to discuss some.

3            (Whereupon, there was

4            a short break taken.)

5 JUDGE HAYNES: Let's go back on the record. 

6 It's clear that Nicor has not agreed to

7 depositions, and therefore, if any deposition is

8 requested it must be done through a motion.  In

9 that motion, the party would have to make a

10 showing that the information sought cannot be

11 obtained through other means.

12 As far as witness list depositions, if

13 the proper showing is made, those witness list

14 depositions would need to be completed before the

15 direct testimony is filed.  That same -- that

16 deadline does not apply to nonwitness list

17 depositions.  And we're going to set a schedule

18 today, and looking at the proposed schedule from

19 Nicor, staff's proposed schedule that has -- they

20 both have Nicor's direct testimony being filed on

21 August 1st.  And after that direct testimony is

22 filed, parties are free to file more --
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1 additional data requests in response to that

2 direct testimony.

3 MR. PERA: And also request depositions?

4 JUDGE HAYNES: For nonwitnesses.

5 MR. PERA: Right.

6 JUDGE HAYNES: Right.  And that is -- the staff

7 and intervenor direct testimony, the two

8 schedules have different dates.

9 MR. ROONEY: Maybe to make your task easier, I

10 think we stated previously we would have no

11 objection to adopting staff's schedule and the

12 time lines that they had reflected in that

13 proposed schedule.

14 JUDGE HAYNES: Okay, so that's October 20th for

15 staff and intervenor direct testimony.  Yes,

16 Mr. Kelter?

17 MR. KELTER: I would like to interject about

18 the scheduling.  The scheduling in terms of

19 Nicor's direct testimony was done under the

20 assumption that we were going to be deposing

21 those witnesses before they filed their direct

22 testimony.  I don't see any need to give them
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1 until August 3rd to file their direct testimony

2 in this case.  They have had months and months to

3 prepare up to this point.  We should move this

4 case along and their direct testimony should be

5 due in three weeks.

6 JUDGE DOLAN: Part of the reason that we gave

7 the extra time was that we were under the

8 assumption that you were probably going to be

9 filing your motions to take the depositions, so

10 rather than -- because the first part of our

11 order did state that any witness list depositions

12 had to be taken before direct testimony is filed.

13 MR. KELTER: Can you give us one more second?

14 JUDGE DOLAN: Sure.

15 MR. PERA: Without waiving our rights, we think

16 as a practical matter, that we will not be filing

17 a motion to take the depositions of the disclosed

18 experts.  So our suggestion is, again, that's

19 without waiver, it's very important that you hear

20 that.

21 But our suggestion would be that Nicor

22 file its direct testimony within three weeks
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1 because there is no reason to delay it, and then

2 we'll stick with our direct due on October 20th. 

3 And then we'll have that period of time, that

4 additional period of time to do the discovery

5 that we think is necessary to investigate the

6 allegations in this case.

7 Otherwise, there is no reason to delay

8 to August 1st, that's two months from now, there

9 is nothing going to happen.  So have them file

10 their testimony in three weeks and then we will

11 do what we need to do, vis a vie, depositions and

12 the notices and the filings and so forth.

13 JUDGE HAYNES: Mr. Rooney.

14 MR. ROONEY: We would stand by our August 1st

15 date, your Honor.  As I believe talking about

16 prior history, we have retained certain experts,

17 less than a month ago, as we articulated on the

18 record to everyone who was here at that last

19 hearing.  Those experts are still in the process

20 of going through and putting together their case. 

21 We set August 1st for a reason, we will have our

22 testimony together and we will be prepared to go
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1 at that point in time.

2 And the other point is that I just

3 observed that under the schedule offering by

4 Mr. Pera, they would have four months from the

5 date we would file to go ahead and file their

6 direct case, which appears to be some what

7 excessive, given the 10 months that they have had

8 for much of their material already.  And so we

9 would stick by our August 1st request, your

10 Honor.

11 MR. PERA: Well, we've had the documents for 10

12 months, I guess in dibs and dabs, I'm astounded

13 that their experts are still reviewing

14 documentation.  Because if we've had it for 10

15 months, Nicor has had it for six years in some

16 instances.

17 We don't need to reiterate, your Honor,

18 that this is a very unusual case, we need that

19 additional time to do what we need to do in this

20 matter.

21 MR. ROONEY: I'm not objecting if you need more

22 time on the other end, Mr. Pera.  We want to give
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1 you certainly enough opportunity you need to

2 conduct your discovery.

3 MR. PERA: Save it, John. I don't believe you.

4 JUDGE HAYNES: As an alternate, would Nicor be

5 prepared to submit their direct testimony on July

6 14th, but still keep staff and intervenor

7 testimony on October 20th?

8 MR. KELTER: Your Honor, it just seems like we

9 are getting hammered here every step of this

10 process.

11 MR. PERA: If it's July 14th, then we need

12 whatever the four weeks -- then we would need

13 until November 20th.

14 MR. KELTER: Especially if you are saying that

15 in order -- we are uncertain about what you're

16 going to require before we do depositions.  But

17 worst case scenario is that you require us to do

18 data requests before we do the depositions.  If

19 that's the case, then I don't think it's fair for

20 you to shorten that time frame for us before our

21 testimony is due.  We won't have time to do what

22 we need to do to get discovery.
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1 MR. ROONEY: July 14th, if that's what the

2 judges rule, that's pretty pushing it to the

3 edge, but we would agree to that.

4 MR. PERA: Since Mr. Rooney did indicate that

5 whatever additional time they took after the

6 three weeks we can tack on to the end of ours,

7 then that's how we would like to proceed. So we

8 were thinking in terms of June, if you go from

9 the 23rd -- we would request until November 21st.

10 Alternatively, they could file their

11 testimony on the 14th of July and we could come

12 in on the 21st for a status date.  At that time

13 our experts would have an opportunity, hopefully,

14 to review the testimony, we could figure out

15 hopefully, at least tentatively, how many

16 depositions we would need and we would be in a

17 position to set a schedule, that's an option.

18 MR. ROONEY: That is certainly an option, your

19 Honor.  I would just reiterate we would not be

20 waiving our right to object to any requests of

21 any depositions if we are proceeding under that

22 construct.  But if you want to set a status seven
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1 days afterward to see where the parties stand,

2 see what they may or may not need.  I think a

3 complete schedule at this point would be more

4 appropriate so it's moving along.

5 JUDGE HAYNES: Okay.  Nicor's direct testimony

6 will be due July 14th.  Staff and intervenor's

7 direct testimony will be November 21st.  Nicor

8 rebuttal testimony is near Christmas and the

9 whole holiday season.  Are we then pushing

10 Nicor's rebuttal testimony into January?

11 MR. ROONEY: I think at this point that would

12 be reasonable, your Honor.  Given the fact that

13 these parties are going to have four months, and

14 quite frankly we have no clue as to what they are

15 going to come up with at this point.

16 MR. PERA: Well, under their own schedule they

17 only took a month, that would put it before

18 Christmas.

19 MR. ROONEY: On the other hand, we would be

20 happy to file before Christmas and give you guys

21 that period of time over Christmas and New Year's

22 to maintain our current schedule, we can all be
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1 punitive here.

2 MR. KELTER: John, you ruined my summer last

3 year, so don't get smart.

4 MR. ROONEY: That's very interesting, I don't

5 know how I did personally --

6 MR. KELTER: Your client.

7 JUDGE HAYNES: January 9th?

8 MR. ROONEY: That's fine.  Your Honor, can we

9 make that the 16th?

10 MR. ANDREOLI: We are going to lose our experts

11 for the second half of December.  Reasonably we

12 are going to lose pretty much anybody we are

13 relying on for that period.

14 MR. PERA: We don't have an objection to that,

15 as long as we never hear again how we've delayed

16 this case.  You can have until the 16th.

17 JUDGE DOLAN: That would give you guys six

18 weeks -- will you guys need six weeks?

19 MR. KELTER: For our?

20 JUDGE DOLAN: Rebuttal.

21 MR. PERA: Yes.

22 JUDGE HAYNES: February 27th.
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1 MS. VON QUALEN: I have a calendar for 2004. 

2 We have Lincoln's birthday on the 12th and

3 Washington's birthday on the 23rd.

4 MR. ROONEY: Two weeks later for surrebuttal

5 would be fine.

6 JUDGE HAYNES: That's March 12th.

7 MR. ROONEY: That's fine.

8 JUDGE HAYNES: And how long after that for the

9 hearings?  We will have a status before the

10 actual hearings for motions.  Are we looking for

11 hearings in April or May?

12 MR. ROONEY: April.

13 MS. VON QUALEN: I think April would be fine.

14 JUDGE HAYNES: Mr. Kelter.

15 MR. KELTER: I mean, who knows.

16 JUDGE DOLAN: Well, it's tentatively set.

17 MR. KELTER: I don't mean to be facetious, but

18 I would think a month after their surrebuttal

19 would be enough time.

20 MS. VON QUALEN: This is Janice Von Qualen in

21 Springfield, I have only five more minutes for

22 which I've reserved this hearing room, and there
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1 are people waiting at the door to come in.  If we

2 could possibly get this schedule worked out that

3 would be wonderful, otherwise, I'm signing off.

4 JUDGE HAYNES: Days, how many days for

5 hearing -- weeks, how many weeks for hearing I

6 should say?

7 MR. ROONEY: We had suggested a week with a

8 reserve week.

9 MR. KELTER: That's fine.

10 JUDGE HAYNES: Should we say April 19th?

11 JUDGE DOLAN: I'm sorry, that's 2004.

12 MR. KELTER: Well, Judge, that will be in 2004.

13 JUDGE DOLAN: We are past Easter.  Easter is on

14 the 11th of April of 2004 and Passover is on the

15 6th of April.  So we will be past that.  So start

16 the week of April 12th or start of the week of

17 April 19th.

18 MR. PERA: 19th.

19 MR. KELTER: And then we would reserve the week

20 of April 26th as well, correct?

21 JUDGE DOLAN: Yes.

22 JUDGE HAYNES: We will just schedule from April
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1 19th to April 30th for now.

2 MR. PERA: Did you want to have prehearing

3 motions due or anything?

4 JUDGE HAYNES: Yes.

5 MR. PERA: Say April 1st, I don't know what day

6 of the week that falls on.

7 JUDGE HAYNES: That's a Thursday.

8 MR. PERA: April 2nd, that's a Friday.  That's

9 two weeks in advance, almost.

10 JUDGE HAYNES: So prehearing motions by April

11 2nd.  And then a status for that motion call or

12 for anything that comes up -- okay, with a status

13 April 8th at 10:00 a.m. so we have lots of time.

14 MS. VON QUALEN: Thank you, I'll be signing off

15 now.

16 JUDGE HAYNES: Thank you.  And if anything else

17 comes up, bring it to our a attention and we will

18 schedule another status.

19 MR. REICHART: Judge, I'm sorry, originally in

20 one of the drafts we did have a status hearing

21 set after Nicor filed their direct testimony. 

22 Maybe we want to put that in as a place holder as
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1 well to address if there are deposition concerns

2 or further discovery.  It was Paragraph 4 of

3 staff proposal.

4 JUDGE HAYNES: Okay.

5 MR. PERA: So August 14th for a status?

6 JUDGE HAYNES: Okay, we will have a status

7 August 14th with the understanding that others

8 might be required, based on motions or whatever

9 comes up.

10 MR. PERA: What time?

11 JUDGE HAYNES: 10:00 a.m.  anything further?

12 MR. ROONEY: There is one item, your Honor,

13 further.  Pursuant to your ruling and Judge

14 Dolan's ruling a while back regarding the

15 confidentiality of documents and protective order

16 that is in place.  In the various federal --

17 there is a consolidated federal court proceeding

18 that is in place, the federal judge has ordered

19 Nicor to produce the documents that have been

20 produced in this case, subject to the same

21 confidentiality treatment and subject to certain

22 protective orders.
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1 And you had asked us to make you aware

2 of that to the extent there was a reason why

3 these haven't been -- they had to be disclosed to

4 other parties, they are being disclosed to the

5 plaintiffs pursuant to the federal judge's order

6 and they are going to be under substantially the

7 same protections that are applied here in terms

8 of the confidentiality designations.  And I

9 wanted you to be aware of that, that that is

10 something that has been ordered that we have to

11 produce.

12 MR. KELTER: What case are we talking about

13 here?

14 MR. ROONEY: Singer v. Nicor before Judge

15 Lindberg.

16 MR. KELTER: In which court?

17 MR. ROONEY: Judge Lindberg.

18 MR. ANDREOLI: Northern District, United

19 States.

20 MR. ROONEY: So I just wanted to make you aware

21 of that.

22 MR. ROONEY: And the case number, Mr. Kelter,
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1 is 02 C, as in Charlie, 5168.

2 MR. KELTER: Thank you.

3 JUDGE DOLAN: Anything else?  Okay, we are

4 continued to August 14th at 10:00 a.m.

5            (Whereupon the above-entitled

6            matter was continued to August 14th,

7            2003 at 10:00 a.m.)
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