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CITIZEN UTILITY BOARD’S REPLY TO THE RESPONSES TO CUB’S 
REQUEST FOR CLARIFICATION OF ORDER GRANTING LEAVE TO 

CONDUCT DISCOVERY DEPOSITIONS 
 
The Citizens Utility Board (CUB) Replies to the Responses of Northern Illinois 

Gas Company (Nicor) and the Staff of the Illinois Commerce Commission, to CUB’s 

Request for Clarification of Order Granting Leave to Conduct Discovery Depositions.  
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CUB filed its Request on June 5, 2003.  Staff filed its Response on June 5, 2003 and 

Nicor filed its Response on June 6, 2003. 

 1. CUB requests that the Commission either delay depositions until after 

Nicor files its direct testimony, or in the alternative, that it allow CUB and other parties to 

further depose witnesses after Nicor files its testimony.  CUB bases its position on the 

fact that parties still do not know what positions Nicor will ultimately take in this 

proceeding or the basis for such positions. Until the time such critical information is 

available, parties have limited ability to depose witnesses. 

 2. Neither Staff nor Nicor attempt to refute the substance of CUB’s 

argument.  Staff merely argues that “depositions are appropriate at this stage of the 

proceedings, and thus objects to any deferral… ” Staff Response at 2.  Staff fails to 

explain why it would be harmed in any way by CUB’s request, which would require only 

a one month delay.   

 3. Nicor similarly fails to state a substantive reason why the depositions 

cannot be delayed.  Nicor notes it has negotiated this agreement with Staff and that such 

agreement is consistent with applicable law, including incredibly, Illinois Supreme Court 

Rule 206.  Nicor continues to cite to Supreme Court rules when it suits the company, 

despite arguing that the Supreme Court rules do not apply when CUB cites to them.   

4. CUB does not disagree with Nicor that it would burdensome to require 

deponents to return for further questioning.  However, if the Commission does not agree 

to delay the proceedings, continuing the depositions remains the only way to protect 

CUB’s right to “full disclosure of all relevant and material facts.” 83 Ill. Admin. Code 
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200.340.  Without knowing Nicor’s positions, CUB cannot know what questions to ask in 

order to obtain full disclosure of relevant and material facts. 

5. Nicor keeps raising the fairness issue. Nicor Response at 6.  If the 

Commission considers fairness, CUB submits that fairness requires the Commission to 

consider the facts at hand.  To date, Nicor has filed no testimony and has refused to 

disclose the substance of its witnesses’ testimony, despite their commitment to do so.  

Fairness dictates that the Commission delay the depositions until after Nicor’s witnesses 

file direct testimony, so that the parties have the information required to conduct 

depositions.   

6. In considering the “fairness” of the process, the Commission must address 

Nicor’s statement that, “Nicor and Staff have been negotiating with respect to the conduct 

of the discovery depositions requested in the Motion, i.e., time and place, scope, and 

duration of these examinations… ” Nicor Response at 2.  Given the fact that CUB has 

stated repeatedly that it intends to conduct and participate in depositions, Staff and Nicor 

should not be allowed to negotiate the scope and duration of the depositions without full 

participation in that process from CUB.  Such an exclusive process unduly prejudices 

CUB and CUB cannot possibly be bound by any such agreement. 

For the reasons set forth in its Request for Clarification and its Reply to Nicor and 

Staff, CUB respectfully requests that the Commission either delay depositions until after 

Nicor files its direct testimony, or expressly rule that the depositions will be continued for 

further questioning until after Nicor files its direct testimony. 
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Dated: June 6, 2003     Respectfully Submitted, 
 
 
       CITIZENS UTILITY BOARD 

 
 
__________________________ 
Robert J. Kelter 
Director of Litigation 
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