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RESPONSE OF NORTHERN ILLINOIS GAS COMPANY TO
PETITION FOR INTERLOCUTORY REVIEW

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the

“Company”), through its undersigned attorneys, hereby submits its Response to the Petition for

Interlocutory Review (the “Petition”) filed by the Citizens Utility Board (“CUB”) and the Cook

County State’s Attorney’s Office (“Cook County”) (together, “CUB/Cook County”).  This

Response is filed pursuant to Section 200.520(a) of the Rules of Practice of the Illinois

Commerce Commission (the “Commission”).  83 Ill. Admin. Code 200.520(a).
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I.
Introduction

The Administrative Law Judges (“ALJs”) properly determined that the Commission does

not have authority to impose a $27-million penalty on Nicor Gas for alleged discovery

violations.  (ALJs’ Ruling, May 1, 2003).  The ALJs based their Ruling upon a full briefing of

the issues and extensive oral argument that took place at hearing on April 22, 2003.  The ALJs’

Ruling was succinct, because the issues and argument lent themselves to this result.  The ALJs

correctly ruled on the threshold jurisdictional issue presented and disposed of the unsupported

factual allegations contained in the Motion for Sanctions (“Motion”), upon which CUB/Cook

County sought, in effect, a default judgment on the merits of this proceeding.

In seeking this unprecedented penalty, CUB/Cook County alleged that Nicor Gas did not

respond reasonably to three out of literally hundreds of data requests related to its Performance-

Based Rates program.  Because they ruled on the jurisdictional issue, the ALJs were not required

to address the factual allegations contained in the Motion, which were wholly not unsupported

by affidavit or verification in violation of the Commission’s Rules of Practice, and which instead

relied upon the suppositions and conjecture of counsel.  See 83 Ill. Admin. Code 200.190(c).

Nicor Gas maintains that it responded fully and fairly at all times to the discovery requests at

issue.  Given the ALJs’ Ruling, however, Nicor Gas limits its present argument to the

jurisdictional issues supporting the Motion’s denial.

In their Petition, CUB/Cook County rely upon the same deeply flawed arguments

rejected by the ALJs.  As the ALJs properly determined, the Public Utilities Act (the “Act”), 220

ILCS 5/1-101 et seq., does not authorize imposition of the punitive measures sought by

CUB/Cook County.  CUB/Cook County’s attempt to create such authority by misconstruing the

Act, the Administrative Procedure Act, 5 ILCS 100/1-1 et seq. (the “IAPA”), and the Illinois
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Supreme Court Rules was and is wholly without merit.  CUB/Cook County’s alternative

argument that the Commission’s discretionary authority under the Act implicitly gives it the right

to impose a $27 million discovery penalty is equally unfounded.

In short, there is no authority to impose a $27-million discovery penalty in proceedings

before the Commission—or otherwise under Illinois law.  Absent any legal support, CUB/Cook

County now argue that the Commission should overrule the ALJs’ fully informed and legally

correct Ruling, because “[t]his case goes to the heart of the Commission’s authority to regulate

utilities, and fulfill its mission to protect consumers.”  To the contrary, the Motion deals only

with a discovery dispute, which has been resolved appropriately.  As a public utility, Nicor Gas

remains subject to the Commission’s full authority under the Act to regulate its services and rates

in the public interest.  Indeed, the Commission has successfully regulated utilities for well over

seventy years, addressing a multitude of issues, including important issues such as service

reliability and safety, without the authority to impose the draconian penalty that CUB/Cook

County seek.  Accordingly, CUB/Cook County are wrong when they claim the ALJs’ Ruling

somehow impinges on the Commission’s ability to regulate.

For these reasons, as discussed below, Nicor Gas respectfully requests that the

Commission deny the Petition and affirm the ALJs’ May 1, 2003 decision.

II.
Argument

A. The Commission Does Not Have Authority to Impose the Penalty Sought by the
Motion

The Commission is an administrative body established by the Illinois General Assembly

to carry out the provisions of the Act.  Illinois law is well established in this regard.  Because the

Commission is a creature of statute, it may only exercise power expressly delegated to it by the
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General Assembly and any action by the Commission in excess of or unsupported by that

authority is void.  City of Chicago v. Ill. Commerce Comm’n, 79 Ill. 2d 213, 217-18, 402 N.E.2d

595, 597-98 (1980); Commonwealth Edison Co. v. Ill. Commerce Comm’n, 332 Ill. App. 3d

1038, 1048, 775 N.E.2d 113, 124 (2002).

In their Petition, as in their Motion, CUB/Cook County wholly fail to cite any express

statutory authority in the Act to support the claim for imposition of a $27-million discovery

penalty.  The reason they do not is simple:  No such statutory authority exists.  Absent the

express statutory authority to impose the penalty that CUB/Cook County seek, the Commission

is without jurisdiction to grant the relief requested in the Motion.  Accordingly, the Commission

should affirm the ALJs’ Ruling and deny the Petition.

B. CUB/Cook County Attempt To Create Express Statutory Authority Through
Misapplication Of The Law

CUB/Cook County contend that Ill. Sup. Ct. Rule 219(c), which allows the Circuit Courts

under specific circumstances (which are not present here) to impose limited discovery sanctions,

applies in Commission proceedings.1  (Pet., pp. 3-4).  CUB/Cook County reach this erroneous

conclusion through a circuitous route.  First, CUB/Cook County invoke Section 10-101 of the

Act, which states:  “In the conduct of any investigation, inquiry or hearing the provisions of the

[IAPA] … shall be applicable ….”  220 ILCS 5/10-101.  Then, CUB/Cook County turn to

Section 10-40(a) of the IAPA, which states:

Irrelevant, immaterial, or unduly repetitious evidence shall be
excluded.  The rules of evidence and privilege as applied in civil

                                                
1  Nicor Gas notes that even in Circuit Court proceedings, a purely punitive discovery sanction, such as the relief
sought in the Motion, is prohibited under Rule 219(c).  Shimanovsky v. General Motors Corp., 181 Ill. 2d 112, 123,
692 N.E.2d 286, 291 (1998); Blakey v. Gilbane Bldg. Corp., 303 Ill. App. 3d 872, 879, 706 N.E.2d 1187, 1193 (4th
Dist. 1999); Besco v. Henslee, Monek & Henslee, 297 Ill. App. 3d 778, 782, 701 N.E.2d 1126, 1129 (3d Dist. 1998);
Dyduch v. Crystal Green Corp., 221 Ill. App. 3d 474, 480-81, 582 N.E.2d 302, 307 (2d Dist. 1991); Hengels v.
Gilski, 127 Ill. App. 3d 894, 903, 469 N.E.2d 708, 717 (1st Dist. 1984).
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cases in the circuit courts of this state shall be followed.  Evidence
not admissible under those rules of evidence may be admitted,
however, (except where precluded by statute) if it is of a type
commonly relied upon by reasonably prudent men in the conduct
of their affairs.  Objections to evidentiary offers may be made and
shall be noted in the record.  Subject to these requirements, when a
hearing will be expedited and the interests of the parties will not be
prejudiced, any part of the evidence may be received in written
form.

5 ILCS 100/10-40(a) (emphasis added).  Thus, CUB/Cook County’s claim that Rule 219(c)

discovery sanctions apply in Commission proceedings rests on the premise that Rule 219(c) is a

“rule[] of evidence and privilege” within the meaning of Section 10-40(a) of the IAPA.

This premise is flatly wrong.  Section 10-40(a) of the IAPA governs the admission of

evidence in Commission proceedings, not discovery.  Further, Rule 219(c) is clearly not a “rule

of evidence and privilege,” but rather a discovery rule.  Thus, contrary to CUB/Cook County’s

mistaken conclusion, Section 10-40(a) of the IAPA does not incorporate Supreme Court Rule

219(c) into Commission proceedings.  Tellingly, CUB/Cook County do not cite any Commission

ruling (and Nicor Gas is aware of none) where Rule 219(c) has ever been applied to impose

discovery penalty.  See, e.g., Citizens Utility Bd. v. Illinois Bell Tel. Co., Docket No. 00-0043,

2001 WL 267058, at *4 (Ill. Commerce Comm’n Jan. 23, 2001) (rejecting CUB’s request for,

inter alia, attorney’s fees and costs because such relief is not authorized by the Act).

CUB/Cook County’s citation to Section 200.340 of the Commission’s Rules of Practice

is likewise in error. (Pet., p. 3).  Section 200.340 speaks to the Commission’s policy on

discovery.  See 83 Ill. Admin. Code 200.340.  It does not grant the Commission authority to

impose any discovery penalty—let alone a penalty for $27 million.  Section 200.340 provides no

jurisdiction for the Commission to impose the penalty that CUB/Cook County seek.  Moreover,

black letter law requires the existence of express statutory authority to impose the kind of
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discovery sanctions sought by CUB/Cook County.  Being a rule, Section 200.340 cannot provide

such statutory authority, even if it did, by its terms, apply here.  Finally, CUB/Cook County’s

claim regarding Section 200.340 founders on the same problem as its reliance upon the IAPA;

CUB/Cook County are unable to identify even a single instance in which Section 200.340 has

ever been invoked to impose a discovery penalty.

Any doubt on the inapplicability of Section 200.340 is eliminated by Section 200.335 of

the Commission’s Rules of Practice, which describes the application of discovery rules to

Commission proceedings.  83 Ill. Admin. Code 200.335.  Subsection (b) of that provision

outlines the “[s]pecial discovery provisions applicable to proceedings under Section 18c-2105 of

the [Illinois Commercial Transportation Law (the “ICTL”)], 625 ILCS 5/18c-2105.”  83 Ill.

Admin. Code 200.335(b).  Among these “special provisions” is one allowing the Commission,

“where a person has failed to comply with or permit discovery authorized hereunder . . . [to]

assess civil penalties under Article VII of sub-chapter 1 of the ICTL for such violator for

contempt and [to] assess the costs of enforcement . . . against such violator.”  83 Ill. Admin.

Code 200.335(b)(5).  Under 83 Ill. Admin. Code 200.335, then, the Commission has authority to

impose discovery-related penalties but only in proceedings under Section 18c-2105 of the ICTL.

If such authority expressly is provided in proceedings under the ICTL, it cannot be assumed to

exist implicitly in other proceedings.  Because the Commission is not conducting the present

proceeding under the ICTL, the CUB/Cook County request for a discovery penalty was properly

denied.

CUB/Cook County offer no express statutory basis upon which the Commission can

impose the unprecedented discovery penalty sought under the Motion.  Accordingly, as a matter

of law, the ALJs’ Ruling to deny the Motion should be affirmed.
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C. CUB/Cook County Rely On Case Law That Fails To Support Their Position

Failing to provide any express statutory support for their Petition, CUB/Cook County rely

upon two cases for the flawed proposition that the Commission somehow has implicit

jurisdiction to impose the penalty they seek.  See Abbott Laboratories v. Illinois Commerce

Comm’n, 289 Ill. App. 3d 705, 682 N.E.2d 340 (1st Dist. 1997)(“Abbott”); O’Grady v. Cook

County Sheriff’s Merit Bd., 260 Ill. App. 3d 529, 632 N.E.2d 87 (1994) (“O’Grady”).  Neither

case supports CUB/Cook County’s argument.

CUB/Cook County cite to Abbott for the mistaken proposition that the Commission’s

broad authority under the Act extends to the imposition of a monetary discovery penalty.  (Pet.,

pp. 3-4).  What CUB/Cook County ignore is that the Abbott opinion addresses the Commission’s

authority to set rates customers would be required to pay, not its authority to impose penalties on

utilities regarding discovery disputes.  In Abbott, the issue for determination was the

reasonableness of charges or penalties that may be imposed on certain customers for

unauthorized use of gas: penalties expressly set forth in a tariff, which was addressed during the

course of a general rate case before the Commission.  Abbott, 289 Ill. App. 3d at 708-09, 682

N.E.2d at 344-46.  The Abbott decision does not consider, in any way, the Commission’s

authority to impose a penalty on a utility related to an alleged discovery dispute.

It is well established under Illinois law that the Commission has discretion in setting

utility rates.  People ex rel. Hartigan v. Ill. Commerce Comm’n, 117 Ill. 2d 120, 510 N.E.2d 865

(1987) (“Setting utility rates is a legislative rather than a judicial function.  In the ratemaking

scheme, the Commission and not the court is the fact-finding body”) (citations omitted).  Setting

rates and establishing rules to regulate a utility’s performance fall well within the Commission’s

expressly delegated authority under the Act.  This principle, which the Abbott recognizes,
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however, has no application to the relief sought by CUB/Cook County.  There is simply no nexus

between the Commission plenary authority with respect to setting rates and the authority to

impose monetary penalties related to discovery.

The O’Grady decision fails to support CUB/Cook County’s argument.  In fact, the

O’Grady decision has nothing to do with the Commission or discovery issues.  In reality,

O’Grady fully supports the Company’s position.  As the O’Grady Court stated:

It is established that administrative agencies . . . exercise purely
statutory powers and possess no inherent or common law powers.
Any power or authority claimed by an administrative agency must
find its source within the provisions of the statute by which the
agency was created.  An administrative agency cannot extend its
statutory authority by enacting administrative rules.  The authority
of an administrative agency must derive either from the express
language of the enabling act or by fair implication and intendment
from the express provisions of the act as an incident to achieving
the objectives for which the agency was created.

O’Grady, 260 Ill. App. 3d at 534-35 (emphasis provided).  As noted above, CUB/Cook County

do not and cannot point to any “express provisions” of the Act granting the Commission

authority to impose discovery sanctions.  If the General Assembly had intended to grant the

Commission the power to impose monetary discovery penalties, it would have spoken to the

question with express language, not obliquely or by implication.  Contrary to CUB/Cook

County’s claim, the Commission has the authority, if necessary, to make ratepayers whole.  That

is the purpose of this proceeding.  Such authority, however, does not give the Commission to

right to impose discovery-related penalties.

In sum, the cases upon which CUB/Cook County rely do not even address the issues of

discovery or discovery penalties, nor do they bestow by implication upon the Commission
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authority to impose a $27 million penalty for an alleged discovery dispute.  Accordingly, the

Commission should affirm the ALJs’ Ruling.

D. Where The Commission Is Given Punitive Authority In The Act, Such Authority Is
Limited

CUB/Cook County seek to have the Commission impose “punitive” measures on the

Company related to an alleged discovery dispute. (Pet., p. 2).  To that end, CUB/Cook County

seek to have the Commission impose a staggering $27 million penalty on Nicor Gas.  Even

setting aside the factual failings of their Motion, CUB/Cook County ignore the fact that where

the General Assembly has given the Commission authority to impose penalties, it has placed

limitations on such power.

Historically, the Commission had the ability to impose a penalty of no more that $2,000

per offense for violation of the Act, Commission Rule, or Commission Order.  220 ILCS 5/5-

202.  In 1997, the Act was amended in relation to telecommunications carriers.  In particular,

Sections 13-515 and 13-516 were enacted, which allow the Commission to impose a penalty on a

carrier of no more than $30,000 per offense for violation of an Order issued pursuant to Section

13-515.  220 ILCS 5/13-515, 13-516.  More recently, in 2001, the Telecommunications Act

again was amended to allow the Commission to impose civil penalties for specific violations of

the Act, the Rules, or a Commission Order. 220 ILCS 5/13-304, 13-305.  Again, the General

Assembly saw fit to limit the amount of a penalty that the Commission could impose.  220 ILCS

5/13-305.

Notwithstanding the foregoing CUB/Cook County, without citation to any express

statutory authority or pertinent case law, seek to have the Commission impose a $27 million

penalty on Nicor Gas for an alleged discovery dispute.  Not only does the Act provide no support
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for any such penalty, but CUB/Cook County fail to explain how such a penalty is remotely

consistent with the General Assembly’s history of limiting the Commission’s authority to impose

sanctions.  There is no basis in the Act (or otherwise) for imposition of a penalty of the

magnitude that CUB/Cook County seek, much less any penalty.  As such, the ALJs properly

determined the issue of jurisdiction and their Ruling should be affirmed.

III.
Conclusion

Nicor Gas respectfully requests that the Commission deny CUB/Cook County’s Petition.

The ALJs properly determined that the Commission does not have the jurisdiction to award the

relief that CUB/Cook County seek, and their Ruling should be affirmed.

Dated:  May 29, 2003

Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY
D/BA/ NICOR GAS COMPANY

By:                                                                   
        One of its attorneys

John E. Rooney
Thomas Andreoli
Sonnenschein Nath & Rosenthal
233 South Wacker Drive
Chicago, Illinois 60606
(312) 876-8000
jrooney@sonnenschein.com
tandreoli@sonnenschein.com
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