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22   MS. LESLIE HAYNES AND MR. GLENNON DOLAN,
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1 JUDGE HAYNES:  Pursuant to the direction of

2 the Illinois Commerce Commission, we now call

3 Docket 01-0705, 02-0067 and 02-0725.  These are

4 consolidated dockets from the Illinois Commerce

5 Commission versus Northern Illinois Gas Company.

6 May I have the appearances for the

7 record, please.

8 MR. ROONEY:  On behalf of Northern Illinois

9 Gas Company, d/b/a Nicor Gas Company, John Rooney

10 from Sonnenschein Nath & Rosenthal, 233 South

11 Wacker Drive, Suite 8000, Chicago, Illinois

12 60606.

13 MR. KAMINSKI:  Mark Kaminski of the Illinois

14 Attorney General's Office, 100 West Randolph

15 Street, Chicago, Illinois 60601 on behalf of the

16 People of the State of Illinois.

17 MR. KELTER:  Robert Kelter on behalf of the

18 Citizens Utility Board, 208 South LaSalle, Suite

19 1760, Chicago 60604 -- Robert Kelter and Richard

20 Balough on behalf of the Citizens Utility Board.

21 MR. PERA:  Mark Pera and Leijuana Doss from

22 the Cook County State's Attorney's Office, 69
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1 West Washington, Suite 700, Chicago 60602.

2 MR. REICHART:  John Reichart and Janice Von

3 Qualen, appearing on behalf of the Staff of the

4 Illinois Commerce Commission, 160 North LaSalle,

5 Chicago, Illinois 60601.

6 JUDGE HAYNES:  Are there any further

7 appearances?  

8                 (No response.)

9 Let the record reflect there are none.

10 JUDGE DOLAN:  Okay.  We're here on the

11 County's and CUB's motion to compel discovery.

12 Now, you guys aren't satisfied with

13 Nicor's response to their -- with their

14 witnesses' lists and the summary of their

15 testimony; is that correct?

16 MR. PERA:  That would be one way to phrase it. 

17 I think that another way to look at it is, they

18 did not comply with the rule, Rule 213.  They did

19 not adhere to what we believe was the agreement

20 that was reached, and we all have the transcript. 

21 We had a telephone call, subsequently, about it. 

22 I mean, I don't know how much detail you want --
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1 I'm prepared to argue it more fully; but if you

2 don't think it's necessary, I won't take up the

3 time.  But we're very disturbed by it.

4 The answers to the interrogatories was a

5 compromise from the ALJs because there was a

6 discussion about whether or not there would be

7 depositions after their pre-filed testimony. 

8 Mr. Rooney, in the transcript on page 107, even

9 acknowledges that, quote, prepare a witness list

10 that identifies the subject matter they'd be

11 discussing and the basis for that and then their

12 conclusions.  There wasn't any ambiguity.  We

13 talked to him a day or two later and the answers

14 that they gave were -- are not anywhere near in

15 compliance with the rule.

16 There is no discussion about the

17 conclusion, the basis, the opinions.  A lot of it

18 appears to be cumulative.  There's a lot of, This

19 witness may testify to this, this witness may

20 support somebody as to that.  There's no way that

21 we can proceed with the depositions of these

22 people with the answers that they've provided.
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1 If there was any ambiguity, we would

2 have gone ahead and filed interrogatories.  We're

3 allowed to do that according to the rules, and we

4 would just have done that.

5 So, you know, one way or the other, you

6 know, I would urge you -- one way or the other

7 we're entitled to it.  If we have to go through a

8 formality of issuing formal interrogatories,

9 which we offered to do on the telephone and were

10 told it wasn't necessary, we'll do it.  Or have

11 them pre-file the testimony and then we'll take

12 the depositions after.  One or the other.

13 JUDGE DOLAN:  I thought -- from my

14 understanding, okay, that depositions are not

15 common practice before the Commerce Commission;

16 that's correct?  I think everyone's in agreement

17 with that?

18 MR. KELTER:  Yes.  But only in the context

19 that they're not usually necessary in these

20 cases.  This case is much different than the

21 normal case before the Commission.  In other

22 cases where the veracity of the Company has been
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1 at issue, we have gone the deposition route.

2 For instance, in the CILCO case a few

3 years ago when there was a complaint against

4 CILCO regarding them, basically, cheating in the

5 course of their own pilot program to give their

6 affiliate a competitive advantage, the Commission

7 did issue subpoenas to CILCO employees to make

8 themselves available for depositions.

9 So, you know, yes, it's not commonplace;

10 but it's also not that unusual given the

11 circumstances of this case where the Commission's

12 veracity -- I mean, the Company's veracity is at

13 issue.

14 JUDGE DOLAN:  What I was going to say is that

15 I thought that part of it was the agreement of

16 all the parties that a deposition -- that

17 depositions would take place in order for you

18 guys to clarify the issues.  So, then, when we

19 talked about the 213(f) and (g)'s we said that we

20 really don't practice under the Supreme Court

21 Rules, but we would use those as a guide for

22 everyone to make their determinations as to what
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1 information would be provided.

2 Now, it's your position that --

3 obviously, that they didn't provide you with

4 enough information to take the depositions.  But

5 you also realize that you're not limited to only

6 asking the questions that are provided by Nicor

7 in their response; that's why he put the little

8 blurb at the end saying that he could supplement

9 his answers because he basically -- if you look

10 under any 213's, a witness is limited to the

11 testimony that they provide, you know.  If they

12 provide a written answer saying this is what the

13 person is going it testify to, that witness is

14 usually limited to testifying as to what's

15 provided; but it doesn't preclude the person

16 taking their deposition from asking questions

17 outside of that scope.

18 MR. PERA:  We don't know -- all they provided

19 us was the subject matter.  They didn't provide

20 us with any conclusions, any opinions or any

21 basis for those opinions or conclusions.  The

22 whole purpose behind Rule 213 Interrogatories is
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1 so that when -- is so that a party discloses that

2 information so that when you go take the

3 deposition, you understand what it is you're

4 deposing a person about.

5 A fair reading of their answers would

6 be -- it's very difficult to tell what you're

7 going to depose these people about.  What's

8 Lassar going to testify to or Wexler?  That

9 report is 74 pages long.  There's an issue as to

10 whether or not he's even qualified to render

11 opinions that are contained in that report.  He's

12 a lawyer, not a gas guy.

13 JUDGE DOLAN:  But they were hired to provide

14 this report, right, for the Company?

15 MR. PERA:  Yes, that's true.  But it's all

16 based on hearsay.  It's all based on what KPMG

17 found.  It's not as though he's an expert in 

18 that particular area and is relying on the report

19 of another expert in that area.  He's taken

20 information provided by a consulting group made

21 up of accountants that are very knowledgable on

22 gas issues, wrapping it all up and issuing a
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1 report.  He is not qualified to render an opinion

2 or to opine as to the underlying basis of what

3 KPMG told him.

4 There's a huge distinction here.  It's

5 not like he's a neurosurgeon who's taking the

6 report of another neurosurgeon and saying, Okay. 

7 Well, this neurosurgeon did -- you know, he did

8 this right, he did this right, he did this right,

9 but when he got to transect this artery, he

10 screwed it up because he's got the background and

11 the knowledge and experience to render that

12 opinion.  Lassar doesn't have that opinion --

13 doesn't have that background and experience.

14 JUDGE DOLAN:  You want to respond to that?

15 MR. ROONEY:  Yeah.  I didn't realize this was

16 going to be a hearing on witness qualifications. 

17 I don't think it is; at least I wasn't prepared

18 to discuss that today.

19 The only two points I'd briefly make,

20 your Honors:  First, as reflected in our

21 response, the basis for when we were requested to

22 provide depositions last August had to do with
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1 talking to Company personnel about the questions

2 that we responded to in the documents we

3 produced, and that's where the focus was.  And we

4 are -- we have said that we'd be more than happy

5 to present these witnesses here today that we've

6 identified for depositions, but they're -- I

7 don't know how deeply you want to get into a 213

8 discussion, but I believe that our disclosure

9 reflected what these witnesses were going to

10 testify about.  We have lay witnesses, we have an

11 independent expert witness, and we have two

12 retained experts that we've identified and they

13 each provide information consistent with 213.  We

14 don't -- and, again, we were providing what we

15 believe to be much greater information than we

16 provided to any other party in any ICC

17 proceeding.

18 The main purpose of depositions, when it

19 was first approached, and to which Nicor first

20 agreed, was to focus on the responses that we

21 provided to data requests submitted subsequent to

22 July 1st last year.  I'll say that for now, your
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1 Honor.

2 MR. KELTER:  I'd like to respond to that.  You

3 know, just to go back to where we were a few

4 weeks ago when we were having a discussion about

5 the deposition issue.  CUB and Cook County never

6 agreed to wait until after the Company filed its

7 direct testimony to do depositions -- I'm sorry,

8 we never agreed to do our depositions before the

9 Company filed their direct testimony.  It's our

10 position that we have a right to do depositions

11 under the Commission's Rules.  If Nicor

12 voluntarily agrees to allow us to do depositions,

13 that's great; but, frankly, it doesn't mean very

14 much to us one way or another.  We believe we

15 have the right to do those depositions.

16 We also believe that in the normal

17 course of Commission procedure, the Company files

18 direct testimony and then the discovery process

19 really begins.  That's the way it should be done

20 here.  Now, that is because in other -- in many

21 cases in civil court, the party has a much better

22 idea of what's going on before the utility files
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1 their case.  In this case, we don't.  So we're in

2 a position where either the Company files enough

3 information that we have a good basis to do the

4 depositions or we believe they should be ordered

5 to file their direct testimony before we do the

6 depositions.  That was our preference all along,

7 is that they just file their direct testimony.

8 And my understanding, and I think the

9 transcript supports it, is that we were going to

10 get the kind of information that we needed,

11 similar to the information that we would get from

12 their direct testimony by their 213 filings. 

13 That was the understanding that we left this room

14 with, and I don't think that they're -- the

15 filing that they made, supposedly in compliance

16 with 213, doesn't come close to either the

17 Supreme Court Rule or, my understanding from

18 reading the transcript, what the ALJs expected

19 them to file.

20 MR. ROONEY:  Your Honor, two quick points: 

21 One is, I believe Mr. Kelter is incorrect.  No

22 party has a right to depositions before the ICC. 



185

1 I believe it's a matter of discretion as set

2 forth in the Commission's Rules.  So I think --

3 that's one point.

4 I completely lost the second point, so

5 I'll be quiet.

6 MR. PERA:  Well, maybe I'll -- the whole issue

7 of the discovery is puzzling because under --

8 clearly under this Commission Rule 360, there's

9 no ambiguity.  We have the right to issue

10 interrogatories.  If you think that what they

11 filed is in keeping with the agreement that was

12 made the last time, then I would ask that we be

13 granted leave to issue the Rule 213

14 Interrogatories and get on with it.  Because we

15 have a right to do that.

16 Under the rules regarding

17 interrogatories, these are all controlled expert

18 witnesses, there's no question about it.  I don't

19 know where the independent expert comes from that

20 Mr. Rooney just described.  They are all

21 controlled experts.  They are either paying them,

22 i.e., Lassar, Wexler and the other -- Feingold or
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1 Barrett, or they're employees.  They are

2 controlled experts.  They are not offering

3 testimony that a common layperson would

4 understand.

5 So, if you're inclined to believe --

6 again, if you're inclined to believe that they

7 complied with what we -- with the agreement from

8 last time, then I want to issue interrogatories,

9 plain and simple.  And I don't know how I can be

10 denied that right.

11 MR. ROONEY:  Your Honor, the second point did

12 come to mind.  And that is, I believe in

13 everything that we have stated from the outset is

14 that all of the parties, including Staff, will

15 have the right to issue any DR interrogatory they

16 want once we file our testimony subsequent to

17 depositions.  They're not precluded in any way,

18 shape or form.  The only nuance here, I think,

19 we're discussing is this concept of depositions. 

20 Once depositions are done, this is going to be

21 going forward as if this was any other case.

22 We're going to file our testimony.  They



187

1 have the right to do their discovery like every

2 party does in any case before the Commission. 

3 They can -- and we have the same right -- when

4 they file their testimony to present written DRs

5 to these parties, to ask them to substantiate

6 claims and whatnot.  There's nothing

7 extraordinary about that; and we are not

8 suggesting that.  The only thing that's

9 extraordinary here is the issue of depositions

10 and when they take place.

11 To the other point -- I won't go back

12 too far -- I would just respectfully disagree

13 with Mr. Pera.  Mr. Pera has not been retained by

14 Nicor Gas.

15 MR. PERA:  Mr. Pera?

16 MR. ROONEY:  Mr. Lassar.  I know Mr. Pera

17 hasn't been retained by Nicor Gas, but Mr. Lassar

18 is not -- and I'll leave that for another day. 

19 Thank you.

20 MR. PERA:  I want to issue interrogatories

21 tomorrow, and I want them answered before we take

22 a deposition, that's all, period.  I want to know
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1 what these controlled experts have looked at, the

2 basis of their opinion, their opinions and their

3 conclusions before I take their depositions. 

4 There is no other way to do it in an orderly

5 fashion.  It does us no good to go on a fishing

6 expedition with experts with a hundred thousand

7 pages of documents -- over a hundred thousand

8 pages of documents.  How in God's name are we

9 supposed to take depositions of those people with

10 that much documentation?  We need to know what

11 those experts reviewed in order to come to their

12 opinions.  It would be a travesty if we're not

13 allowed to do that.

14 MR. ROONEY:  In all due respect, there's

15 hundreds of thousands of pages that are regularly

16 part of rate cases -- part of every other case. 

17 There are no depositions taken.  Again, I remind

18 the Judges that when this -- when the agreement

19 of Nicor to allow for depositions of Company

20 personnel was in regard to what Staff and CUB

21 asked for; which was -- they wanted to see and

22 talk to people about the documents that were
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1 produced and the answers that were provided; and

2 that was the initial point.  What we're talking

3 about here now is trying to transition that

4 request into a Circuit Court case where you're

5 trying to depose all of your expert witnesses,

6 which is something that's much different.

7 And we're amendable to doing that; but,

8 again, we believe we provided sufficient

9 information at this point.  The parties have had

10 an opportunity to conduct all of those DRs and

11 that's it.  Thank you.

12 MR. KELTER:  Your Honors, I'd like to point

13 out that under Section 200.360 it says,

14 Depositions and other discovery procedures. 

15 Section A gives parties, like CUB and Cook

16 County, the right to do these depositions.

17 If you look at Subpart C it says, In

18 the -- in referencing depositions it says, In the

19 manner contemplated by the Code of Civil

20 Procedure and the Rules of the Supreme Court of

21 Illinois.

22 So once we're in this -- in the position
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1 where we're doing depositions, the Rules of the

2 Supreme Court of Illinois apply.  Now, it seems

3 to me the question is very simply, are they in

4 compliance with Rule 213?  And our argument is

5 that they're not.  And I think that's the

6 decision that the Commission has to make today. 

7 Are they or are they not in compliance with Rule

8 213 because under 200.360(c), Rule 213 has to

9 apply.

10 JUDGE DOLAN:  Are -- you guys are saying that

11 none of his witness disclosures are adequate for

12 you to take a deposition on?

13 MR. PERA:  That's exactly what we're saying.

14 MR. KELTER:  Yes.

15 MR. PERA:  He needs -- they need to commit to

16 whatever version they're going to have before we

17 take those depositions.  If Scott Lassar is going

18 to testify, which I think is doubtful, but that

19 will be a subject for another day -- that's a

20 74-page report, with I don't know how many

21 attachments.

22 What -- what is he going to offer
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1 opinions about?  What?  There is no way of

2 knowing based on what they filed.  How do we

3 begin to depose that man short of a 6-hour

4 fishing expedition, which is a total waste of

5 time and resources and attorney time?

6 MR. KELTER:  But even more than that.  It's

7 not just how we depose the witnesses that they

8 list.  It's how we determine what other Company

9 employees or what other experts we want to depose

10 without having a full picture of what their case

11 is going to be.

12 You know, if we want to depose other

13 Nicor employees who participated in what we want

14 to call this affair, then we have a right to know

15 exactly what the Company's case is going to be. 

16 Right now, we don't know.  If you read the Lassar

17 report, what it says is that, in essence, that

18 while the Company tried to access the LIFO layer

19 (phonetic) that it never got there, that that's

20 out the window.

21 Well, that's a huge position to be

22 taking.  We need to know if they're an accounting
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1 witness -- that's just in the Lassar report.  We

2 don't know from reading, for instance, the

3 description of their accounting witness'

4 testimony, whether he's going to stick with -- if

5 that's going to be his opinion or if he's going

6 to have another opinion.

7 I mean, there's so many issues that we

8 don't even know where to begin to find out who we

9 want to depose until we have a better idea of

10 what their case is going to be; and that's why I

11 think it makes sense to simply order them to file

12 their direct testimony and then we can go from

13 there.

14 MR. ROONEY:  With all due respect, last

15 September I was told a list of people they wanted

16 to talk to and it was an extensive list.

17 MR. KELTER:  By who?

18 MR. ROONEY:  By you.

19 MR. KELTER:  Not by me.  I never gave you a

20 list of people that we wanted to depose.  We

21 mentioned deposing Tom Fisher and we mentioned

22 deposing some other Company personnel; but,
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1 certainly, the case has changed since then.  I

2 don't know how you can even bring that up.

3 MR. ROONEY:  That's my point, Rob, is that you

4 were wanting to go forward and do that before we

5 were even talking about testimony.  The issue

6 here is not testimony.  The depositions that you

7 asked for at the outset, which was related to the

8 documents, we wanted to give these parties ample

9 opportunity to discover and to learn about those

10 documents and do what they needed.  They asked

11 for it, we agreed to it.

12 This is now turning, from that type of a

13 process into one where they want to go into a

14 Circuit Court proceeding, and that's where, I

15 think, they are going to be afforded all rights

16 to answer discovery with respect to the testimony

17 our witnesses are going to be providing.

18 And with respect to the Company's

19 position is, when I read the witness disclosures,

20 I see the following:  There's a discussion of

21 what those witnesses are going to say, what their

22 CV's are, what their conclusions are going to be,
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1 Mr. Lassar's report they've had for ages.  They

2 know what Mr. Lassar's conclusions are.

3 They know that in those witness

4 disclosures we're saying at the end of the day,

5 after the mistakes that were made, there were

6 still substantial benefits provided to rate

7 payers under the PBR program.  If they want the

8 bottom line, we've provided them the bottom line

9 for each one of those witnesses.

10 Mr. Moretti is a PGA witness.  He's

11 going to say how we're going to propose how to

12 flow that through, which is traditional PGA. 

13 There's nothing mystic about that.

14 Mr. Feingold is coming in as a PBR

15 expert, and we've already articulated what he's

16 going to testify to.

17 Mr. Barrett is an accounting partner --

18 audit partner for Ernst & Young.  He's going to

19 testify as to the accounting issues related to

20 how the findings in the Lassar report were flow 

21 through and the PBR calculations were adjusted.

22 All that's in the disclosures.  And, in
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1 fact, I told these parties -- not the

2 witnesses -- what the game plan was going to be

3 before then.  So when they saw this, it was

4 consistent with what I had told these parties

5 previously.

6 And, so, I really -- I'll leave it

7 there.  Thank you.

8 JUDGE DOLAN:  Before -- now, you were

9 insinuating that he's going to end up having more

10 witnesses.  When you were just talking, Rob, you

11 said that -- you know, you don't know what the

12 accountant's going to state; but I think what

13 Mr. Rooney's just saying is that he did, in fact,

14 list the accountants that dealt with the report;

15 is that correct?

16 MR. ROONEY:  The accountants that we're

17 providing are the accountants that are testifying

18 to how the report was taken, its conclusions. 

19 And then the adjustments were made to the PBR

20 program to reflect the corrections and mistakes

21 that were made that were identified in

22 Mr. Lassar's report.
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1 Mr. Lassar worked in concert with

2 accountants from KPMG and that's reflected in the

3 report.  And Mr. Lassar worked with those people,

4 and I'd be happy to go on ad nauseam about the

5 report, but at the end of the day, they came up

6 with a report that reflected Mr. Lassar's

7 conclusions and how he worked in concert with

8 KPMG to arrive at those conclusions.  That's

9 number one.

10 Then you go from there -- and then

11 you're going to have Mr. Barrett, who is the

12 Ernst & Young witness who's going to state how

13 the Company, then, went and restated the PBR

14 results for 2000 and 2001 based upon the findings

15 in Mr. Lassar's report, and that he finds those

16 to be appropriate.  And, in fact, those results

17 were also filed with the ICC in the restatement

18 the Company made earlier theis year.

19 And then after you get done with

20 Mr. Barrett, you have Mr. Feingold who's going to

21 testify to the fact that, you know what, you take

22 those corrections and, at the end of the day, the
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1 PBR program still provided substantial benefits. 

2 All of this is in the witness disclosure.

3 Then you're going to have Mr. Moretti

4 who's going to testify to the fact that this case

5 has now been merged with the PGA reconciliation

6 dockets, how that flows through and what the

7 proposed end result is going to be.  And that

8 road map is set forth.

9 And the lead witness is

10 Mr. D'Alessandro, who is a VP with the Company,

11 in charge of operations, in charge of the areas

12 of gas supply; and we've articulated what he's

13 going to -- you know, the topics upon which he's

14 going to discuss.

15 And I believe -- if you want to separate

16 those five, you've got two Company witnesses who

17 are providing lay testimony.  You've got two

18 retained experts that the Company has retained;

19 namely, Barrett and Feingold.  And, finally, in

20 our opinion, and I understand Mr. Pera disagrees, 

21 we've got Mr. Lassar, who is an independent

22 witness, and all of that's articulated.
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1 And with respect to Mr. Lassar, again,

2 we stated Mr. Lassar is going to testify to the

3 findings and conclusions set forth in his report

4 that he issued that was submitted to the Nicor

5 board of directors, that was provided to the

6 Securities and Exchange Commission, and that is a

7 matter of public record.

8 MR. PERA:  If you look at Barrett, for

9 example, there are -- I'm just quickly scanning

10 it.  There are three mays in his -- in the

11 disclosure.  He may address the purpose, design

12 and mechanics; he may provide support to

13 Mr. Feingold, he may not -- and he talks about

14 the benefits the customers may not have realized

15 under the earlier PGA regime.  Those are subject

16 matters.  Those aren't opinions.  Those aren't

17 any conclusions.

18 And where, tell me, in that disclosure

19 sheet is a listing of the basis of his opinions? 

20 What documents did he review to come to whatever

21 opinion he came to in that disclosure?

22 If you look at Feingold; Feingold, for
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1 example, says he'll testify concerning the

2 design, purpose and mechanics of the PBR program. 

3 Well, what is it that he's going to testify to in

4 regard to the design, purpose and mechanics?  

5 What's the conclusion?

6 There a reference in here that he'll

7 testify as to whether something happened or not. 

8 Did it or not?  And what did he review in order

9 to come to these conclusions?  That's the whole

10 purpose behind the Rule 213 Interrogatories, is

11 to get a listing of the documentation that these

12 gentlemen reviewed in order to come to their

13 opinions.  We don't have it.  Nor do we have a

14 straightforward, these are the -- this is the

15 subject matter -- based on this subject matter

16 regarding the PBR, this is my conclusion, this is

17 my opinion and this is what I base it on.  We got

18 one quarter of it.

19 MR. KELTER:  And I'd like to answer your

20 question and make one additional point.  What I

21 was trying to say before is, we will be -- we

22 will want to depose other Company employees and
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1 other non-Company employees besides the people on

2 their witness list; but, in order to know what

3 questions we want to ask those additional

4 witnesses, we need to know much more

5 substantively what the Company's case is going to

6 be.

7 And I might add -- to put this in

8 perspective, right now, nobody would be expecting

9 us to do data requests based on the limited

10 information that's given us in this 213 filing. 

11 So I don't understand why we should be expected

12 to do depositions based on those filings.  All

13 we're doing by deposing witnesses is using

14 another discovery tool.  It seems to us that we

15 shouldn't be put in this position based on the

16 fact that we're doing depositions, that we would

17 have to go into those depositions blindly.

18 JUDGE DOLAN:  If you -- well, if he does file

19 his direct testimony and you don't get the

20 answers you're going to want off of that, then

21 you're going to issue data requests anyway,

22 right?
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1 MR. KELTER:  We would issue data requests and

2 we would issue depositions.  We would do

3 further -- we would do discovery, but we've never

4 been in a position in a Commission case before

5 where we started -- well, where we've been

6 expected to do discovery in a substantial way

7 like this before the witnesses file the

8 testimony.

9 That's why -- you know, I've only done

10 one medical malpractice case; but in the medical

11 malpractice case I was involved in, the expert

12 witness had to file -- I don't know if it was a

13 75 or 150-page report on the essence of his

14 testimony before he was deposed.  What we're

15 getting here is, basically, a one-sentence

16 statement that the accounting witness is going to

17 testify on accounting issues.  You know, I just

18 think that's unduly prejudicial to us.  It's

19 putting us in an impossible position.

20 JUDGE DOLAN:  Well, a medical malpractice case

21 is a whole different ball game.  They do require

22 a certificate filed with the med-mal case to show
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1 that you have a viable claim.  So now --

2 MR. KELTER:  But, still, the report that we

3 were -- that our witness filed before the

4 testimony went way beyond that.

5 MR. PERA:  See, I think this is a getting a

6 little muddled too because I'm not even -- maybe

7 other people are confused -- and I'm not trying

8 to be sarcastic because I can't tell -- when

9 Nicor filed its response, the impression that I

10 got from Mr. Rooney's response to our motion was

11 that there was some of hybrid setup here in

12 regard to the Rule 213 disclosure, and that they

13 did not have to comply with all of the details of

14 the Rule 213 disclosure, but they only had to

15 give enough information under the guise of -- as

16 though there was some sort of hybrid on one side. 

17 Now, as I listen to Mr. Rooney, he

18 appears to be arguing that they have complied

19 fully with the requirements of Rule 213.  So

20 we're stuck in kind of a never -- a gray area

21 here where I'm not sure exactly what it is he's

22 arguing.
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1 But I would only repeat what I'd said

2 before:  If we are operating under the assumption

3 that somehow or another at that March 13th

4 meeting there was ambiguity in terms of what was

5 required from them, then I am asking for the

6 right to issue formal Rule 213 Interrogatories to

7 Mr. Rooney.  We are entitled to do it under Rule

8 360.  He can have 28 days to answer and then

9 we'll have it.  But, this never-never land that

10 we're in right now is unacceptable to us.  It's

11 totally prejudicial to us.  We have no idea where

12 they're coming from as a practical call matter. 

13 So, I suggest we just stop the discussion now,

14 give us leave to file the Rule 213

15 Interrogatories and we'll see you in a month

16 after he answers them.

17 MR. ROONEY:  And, your Honors, first of all,

18 just to clarify, we don't believe 213 is

19 appropriate and we would object to a 213

20 Interrogatory at this point.

21 Second of all, if you review the

22 schedule that we've provided and I think --
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1 there's a couple things, you've got the burden of

2 proof.  I mean, they know it.  We know it.  We're

3 providing -- we will be offering up people for

4 depositions.  In this case, not only the

5 witnesses, but as Mr. Kelter noted, if they want

6 to talk to other Company witnesses, so be it. 

7 But we filed our direct case.  They have the

8 opportunity to do discovery.  They've had

9 documents in their possession for ages and they

10 do not have to file, then, their testimony for --

11 rebuttal testimony under our proposal for a

12 couple months after we file our own direct

13 testimony.

14 And, in fact, Staff's schedule -- it

15 goes to the same thing.  At the end of the day,

16 our proposal is this:  They can depose the

17 witnesses -- witnesses that are testifying

18 witnesses, not just the Company personnel they

19 began with; we file our direct testimony; they

20 can conduct discovery on the testimony we filed

21 and the case in chief we present; and then they

22 can file their testimony two months thereafter. 
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1 There's no prejudice, none whatsoever.

2 MR. KELTER:  Your Honors, I have to reply

3 again to the idea that Rule 213 doesn't apply

4 here.  I don't see how -- looking at 200.360,

5 Subsection C where it says, flat out, In the

6 manner contemplated by the Code of Civil

7 Procedure and the Rules of the Supreme Court that

8 you can -- that anybody can make a reasonable

9 argument that Rule 213 doesn't apply.  It does.

10 JUDGE DOLAN:  We're going to take a break for

11 a minute, we'll be back.

12                 (Recess taken.)

13 JUDGE HAYNES:  Proceedings before the

14 Commission are unique and we have decided that in

15 order to facilitate this case, that depositions

16 of the six disclosed Nicor witnesses need to be

17 taken before the direct testimony is filed.  That

18 does not affect any other witnesses or any

19 Company employees separate from any other Nicor

20 employees that CUB may wish to depose.  This is

21 just with regards to the six disclosed witnesses.

22 And recognizing that you may not -- that
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1 you do not agree with that, we need to know more

2 specifically what you -- CUB and Cook County are

3 looking for with these witnesses.

4 JUDGE DOLAN:  Since there's only six of them,

5 total, we figured that we can at least go through

6 them and try to have you guys at least point out

7 some more information which you feel is necessary

8 in order to get this case moving along.

9 JUDGE HAYNES:  Let's narrow that down to four

10 because after a discussion, Lassar and Wexler --

11 see their report is pretty much what it says and

12 that's what you depose them on.  But the other

13 four witnesses, we need to know what you're

14 looking for.

15 JUDGE DOLAN:  And as far as Wexler and Lassar

16 goes, Mr. Pera, as you indicated, they may not be

17 qualified to testify as to what's in their

18 report as far as from an expert testimony; but

19 that's going to the credibility of the witness.

20 MR. PERA:  To their qualifications.  That's

21 not before us now I just -- I don't want to raise

22 that now.
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1 JUDGE DOLAN:  Exactly.  That's something you

2 can take up with them at the deposition; but,

3 obviously, you know, they're going to just

4 testify as to what the report says, you know, how

5 they came to the conclusions of the report.

6 MR. PERA:  Well, specifically, then, taking

7 into account that I'm not waiving my

8 disagreement; but being adults and moving on --

9 MR. KELTER:  Can you give me one second to

10 confer with Mr. Pera?

11 JUDGE DOLAN:  Sure.

12 MR. PERA:  I don't want to reiterate

13 everything we said before because it's getting

14 lengthy.  I'm operating under the assumption that

15 you ordered Nicor to answer interrogatories

16 consistent with Supreme Court Rule 213, that's

17 fundamental.  If we are talking about some

18 hybrid, guise of, or ambiguity, then we need to

19 get that on the table and get that resolved now

20 because it becomes a different discussion.

21 JUDGE DOLAN:  If you look at the transcript it

22 did say, In the guise of 213.  It did not say
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1 directly pursuant to Supreme Court Rules 213(f)

2 and (g) because we talked about that.

3 MR. KELTER:  Actually, the word was "similar".

4 MR. PERA:  If we're not entitled -- if you

5 don't think that that -- I'm going to say it

6 again because we could end this real quick -- if

7 you don't think that they were ordered to answer

8 Rule 213 Interrogatories, then I think we're

9 wasting our time by arguing about all this and I

10 would ask that we just file Rule 213

11 Interrogatories.  We offered that to Mr. Rooney a

12 day or two after.  He said it wasn't necessary. 

13 We didn't do it.  Now, I'm not going --

14 regardless of -- just regardless of why or what

15 happened or anything else, the Commission Rules

16 allow for it.  We'll file them tomorrow.  He can

17 have 28 days to answer them and then we'll come

18 back.  Otherwise, we're really wasting a lot of

19 time.

20 So that really has -- we need a decision

21 on that issue because if they weren't supposed to

22 answer Rule 213 Interrogatories, then it doesn't
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1 make any sense to, you know, argue about what

2 isn't in there because they weren't supposed to

3 answer them anyway.  Just logically, doesn't that

4 make sense?

5 MR. ROONEY:  And it was our point that we -- I

6 may as well just reflect it, if you guys think

7 213 applies and want us to file interrogatories,

8 I think we're going to reserve our right to

9 object because we don't think --

10 MR. PERA:  Okay.  So we need to resolve that. 

11 Under the Commission Rules 360, we are required

12 to file interrogatories.  I want to file

13 interrogatories.  I want to file Rule 213

14 interrogatories tomorrow.  And I'd like a ruling

15 that Mr. Rooney has to answer them and then we'll

16 go on from there a month from now.

17 MS. VON QUALEN:  This is Janice Von Qualen and

18 I have a question about (phone cut out) Lassar

19 and Wexler's testimony is going to be limited to

20 their support?  What we (phone cut out) is that

21 there's inconsistencies with the report filed by

22 Nicor's restatement.  So we're wondering if
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1 Mr. Lassar and Mr. Wexler is going to testify

2 consistent with the report or consistent with

3 their statements?

4 MR. ROONEY:  I think we reflected that. 

5 Mr. Lassar is going to testify as to the report. 

6 As to the extent that there were accounting work

7 that was conducted after Mr. Lassar was

8 concluded, of which there was and you're right,

9 Jan, that what the accountants did was take

10 Mr. Lassar's findings and then incorporated that

11 into the restatement of the PBR results and I

12 think that's certainly a topic open to

13 examination at the appropriate time.

14 You know, Mr. Lassar is going to testify

15 to the report.  He didn't do the accounting work

16 that went after it to effectuate the changes and

17 we've been very up front with that.

18 And, your Honors, I think while you're

19 deliberating, I think one point here is that --

20 at least reflected is in your response to your

21 notice Friday about scheduling, I'm sure

22 Mr. Reichart can testify otherwise, but Staff has
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1 presented a schedule which the Company is in -- I

2 would say material agreement on, we maybe a

3 little worried here or there; but it certainly

4 reflects that Staff can conduct the necessary

5 work they need to do under the information that's

6 been provided and do it with within a time frame

7 that -- while a little longer than what we had

8 proposed, it's certainly within the realm of

9 reason.

10 MR. REICHART:  I would add, Judges, just for

11 clarification purposes, though, we did include in

12 our first paragraph a date for disclosures to be

13 filed and anticipating the resolution of the

14 request here.

15 So to the extent there is a finding that

16 Rule 213 did apply, which was our understanding,

17 and that more information would be filed in

18 compliance with that, we allowed for a date.  I

19 mean, that target seems to have been shifted

20 somewhat in the last 20 minutes or so, but it was

21 within that in mind that we proposed the

22 schedule.
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1 JUDGE DOLAN:  I think first and foremost

2 before you say what you're going to say.  I think

3 that -- well, we did have a discussion about the

4 213(f) and (g)'s the last time through and in

5 looking, I see where you said I said "similar,"

6 but then if you look at the further part of that

7 on page 110 I think we had a final agreement that

8 it was going to be in the guise -- or the scope

9 of -- that they give the scope of their testimony

10 and that is sufficient and then we said kind of

11 in the guise of 213(f) and (g).  So I don't think

12 at any time we did rule that 213's(f) and (g) do

13 apply.

14 MR. PERA:  Then, you know, then my point is

15 this -- and we can get off the dime here.  For

16 the purposes of the discussion, we'll assume that

17 Mr. Rooney answered these in good faith based on

18 his understanding of your ruling.  None of us --

19 I think it's fair to say had the understanding of

20 that ruling when we left that room.  We certainly

21 didn't have that same understanding when we

22 talked to Mr. Rooney on the telephone a day or
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1 two later.

2 So, I would like leave, which I think is

3 a matter of right, to file inter- -- 213

4 Interrogatories tomorrow.  Mr. Rooney will have

5 28 days to answer them.  And we'll meet back here

6 in 28 days and we'll see where we're at; or 21 or

7 14 days or whatever time period short of 28

8 Mr. Rooney wants; but to do anything else is

9 engaging in circular arguments that's not

10 advancing the cause.

11 If you don't think that we're entitled

12 to file Rule 213 Interrogatories, I'd like to

13 have that ruling, stay the proceeding and we'll

14 take it up on appeal to the Commission.  But I

15 really -- with all due respect, I want finality

16 and I want an answer.

17 JUDGE HAYNES:  The Commission's Rules of

18 Practice apply to this proceeding.  If a

19 situation is not covered by the Commission's

20 Rules of Practice, we can look to other sources

21 as a guideline or -- but they -- how we interpret

22 them and the actual procedures that are put in
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1 place for a specific proceeding are at the

2 discretion of the ALJs.  Rule 213 and all of the

3 specific rules contained therein do not apply. 

4 JUDGE DOLAN:  Just to further what she was

5 saying, Mr. Pera, you're asking you us to rule on

6 something that you haven't filed yet.  Now,

7 obviously, you're going to file to 213's, he's

8 going to object to 213's, then I think that's the

9 appropriate time for us to rule on something like

10 that.  What we were trying to do here was trying

11 to say, Okay, we'd be more than willing to go

12 through his witness answers.  If you need -- if

13 you feel you need more detailed information, we

14 can ask them to provide you with that information

15 in the --

16 MR. PERA:  Well, my sense is that -- I think

17 we're beyond the point anymore with Nicor, with

18 all due respect, where we do things, you know, by

19 asking them and then maybe they do it and if it

20 doesn't turn out that way, then there's a reason

21 for it and so on and so forth and I'm

22 seriously -- and with all due respect, I'm to the
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1 point I really want orders, you know, somebody is

2 ordered to do something or not ordered to do

3 something.

4 We are here on a motion to compel full

5 and complete answers to Rule 213 discovery.  I

6 think that -- even Mr. Rooney kind of admitted

7 that they may not fully comply with Rule 213. 

8 Clearly, there's no indication of the basis for

9 anyone's opinion in these -- just as a threshold

10 issue -- there's no listing of the documents that

11 they reviewed as a threshold issue; there's no

12 question about that.  We don't even have to

13 debate that.

14 But if it's your interpretation that he

15 has complied in good faith with his

16 understanding -- clearly with his

17 understanding -- but yours as well of what

18 transpired on March 13th, then I'm just saying,

19 Let's get off the dime here, deny us the right to

20 file Rule 213 Interrogatories and we'll take it

21 up to the Commission on appeal and we'll get it

22 resolved in, you know, in three weeks or so if



216

1 Mr. Rooney's not going to file answers that we

2 think comport with the Rule.  That's all.

3 JUDGE HAYNES:  Supreme Court Rules don't apply

4 to our cases.  We did not order -- what we

5 ordered was that Nicor file a statement regarding

6 the scope of testimony of the proposed witnesses

7 in order for CUB and Cook County to be able to

8 depose these witnesses.  We believe that Nicor

9 has complied with that ruling.

10 MR. PERA:  That's fine.  And we'll take it up.

11 JUDGE HAYNES:  And you are free to do that.

12 MR. PERA:  And then we'd ask for a stay of

13 this proceeding while that's pending; because it

14 would be extremely prejudicial to take it up on

15 appeal to the Commission, win on the issue of

16 Rule 213 Interrogatories, have the right to issue

17 them, which would be an empty right because by

18 that time the horse may be out of the barn, you

19 may order us to take all the depositions before

20 the Commission will even hear it and then we've

21 gotten a double whammy.

22 MR. ROONEY:  Nicor would respectfully
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1 disagree.  Under the Commission's Rules of

2 Practice for petitions for leave for

3 interlocutory review expressly states that unless

4 otherwise authorized, the proceeding does not get

5 stayed and this has been going on for quite some

6 time.

7 Certainly, with respect to the

8 non-testifying witnesses that these parties have

9 identified off and on, we believe that now is the

10 appropriate time to set a schedule, get this case

11 moving forward.  Thank you.

12 MR. KELTER:  Given the gravity of this issue,

13 it seems to me that we're in a position where we

14 may be going forward and then have to almost

15 start redoing the essence of the case from the

16 discovery stage if this proceeding isn't stayed

17 at this point to allow us to ask the Commission

18 for interlocutory review of this.  It would mean

19 that every witness who's deposed would have to be

20 redeposed and we would be starting -- we would be

21 duplicating so much effort that it just doesn't

22 seem appropriate to go forward until we get a
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1 ruling on this issue.  And it should be one that

2 the Commission can issue a ruling on very

3 quickly.

4 MR. ROONEY:  My reading of the Rules of

5 Practice is that they have 21 days to file their

6 petition for interlocutory review.  We have a

7 period of, I believe, in 14 days in which to

8 respond; then the ALJs prepare their report to

9 the Commission, at some point thereafter the

10 Commission votes on it.  We could easily be six,

11 seven weeks down the road in this process and, I

12 mean, it's dependent upon when the parties will

13 file.  I just make that observation.

14 MR. KELTER:  We need the transcript in order

15 to be able to file.  I forget -- we can't afford

16 the dailies, but we would purchase the transcript

17 at whatever the next interval is, which I think

18 it's 5 days.

19 THE REPORTER:  Five business days, so it would

20 be a week from today.

21 MR. KELTER:  So if we would be able to get the

22 transcript next Monday and then we would file by
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1 that Friday, 4 days after we get the transcript. 

2 And, then, you know, at some point it's up to the

3 Commission to issue -- I mean, it's up to the

4 Commission to issue its ruling.

5 MR. ROONEY:  We have a right to respond.  We

6 have a right to respond and, I believe, if my

7 memory serves me correct, the ALJs write up

8 something to the Commission and then the

9 Commission then deliberates and considers on it,

10 so...

11 JUDGE DOLAN:  Well, based on Staff's proposed

12 schedule, then you'd still have -- you're looking

13 at depositions concluded by July 27th.  So you're

14 talking -- I don't know -- that would probably be

15 pushing everything very closely.

16 MR. REICHART:  Your Honors, just as a point of

17 clarification, we did include language that refer

18 to initial depositions.  Our thought will be --

19 because there had been indications from the

20 parties that, perhaps, depositions after direct

21 testimony may be requested, we put in a status

22 hearing after the Company's direct testimony to
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1 address any further discovery or scheduling

2 issues.  I just wanted to make that

3 clarification.  We attempted to have a closing

4 date for the initial depositions.

5 JUDGE DOLAN:  I think in light of it -- I

6 think you can go ahead and file your appeal; but

7 we are going to go ahead and proceed with the

8 schedule and if you want to file an appeal on

9 that, you can.

10 MR. PERA:  No.  No.

11 JUDGE DOLAN:  I just -- we need to get this

12 case moving along and that's why we were

13 attempting to ask you to provide -- we were

14 willing to go through the witnesses to see what

15 additional information that you felt was

16 necessary --

17 MR. PERA:  At a threshold level, are you open

18 to ordering Nicor to tell us the basis of the

19 opinions?  Because there is no basis for a single

20 opinion in here.  There's nothing to look at. 

21 They did not disclose a single document that

22 they're experts relied upon in formulating their
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1 opinion.  Not one.  If we can't even get over

2 that threshold issue -- I mean, with all due

3 respect, you know, then we can get into more of

4 the nuances, but there's not a single document.

5 JUDGE DOLAN:  We know two of them.  We know

6 Lassar and Wexler both base their report, so

7 we're down to four people.

8 MR. PERA:  Right.  On those four people,

9 there's not a single document disclosed that they

10 looked at to formulate their opinion.

11 MR. ROONEY:  With all due respect, your

12 Honors, with regard to two of them, they're lay

13 witnesses and even if you were to apply 213, it

14 doesn't apply to the lay witnesses that Mr. -- I

15 articulated with respect to the two -- with

16 respect to Mr. Feingold and Mr. Barrett, if the

17 request is to provide a list -- to go -- they're

18 continuing their investigation; but we could

19 provide -- we'd be happy to provide, you know, if

20 they want, documents -- general parameters of

21 documents that I think would be safe to say that

22 the starting points are the 110,000 pages of
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1 documents being produced --

2 MR. PERA:  What documents did Nicor give them? 

3 What documents are they relying on?

4 JUDGE DOLAN:  Are there any other -- I mean,

5 obviously, you know, documents that weren't

6 already disclosed, is there -- or is there?

7 MR. ROONEY:  Well, the documents that are

8 produced have been part of this record, your

9 Honor.  Those have been made available to the

10 experts to review.

11 In addition, in addition -- I guess this

12 comes as no surprise to me anyway that they were

13 given access to look at those documents.

14 In addition, they're looking at a number

15 of other publicly available documents.

16 MR. PERA:  But you see, your Honor, this is

17 why we want Rule 213 Interrogatories because --

18 okay, they're given access.  What does that mean? 

19 They're taken in a room, here's the documents. 

20 It's a very simple request that the Supreme Court

21 has placed on litigants in terms of disclosing

22 the basis of someone's opinion.  What did you
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1 look at?  What did you rely on in formulating

2 your opinions?  We can't even get a straight

3 answer on that issue right now.  So, I don't

4 know --

5 MR. ROONEY:  Apparently Mr. Pera neglects the

6 fact that at the April 26th status -- 22nd status

7 hearing when we were ordered to provide witness

8 disclosures by the 25th, we had said that on the

9 22nd we hadn't even finalized the retention of

10 the people we intend, namely, Mr. Barrett and

11 Feingold.  So we produced, at that time, pursuant

12 to your directive, the scope and in what they

13 were going to testify about in general, which is

14 what we believe to be the response.

15 Now, if, in fact, your Honors, we need

16 to produce universal documents they're looking

17 at, that's fine.  In terms of -- they're going to

18 have the opportunity again to do that in

19 discovery when their testimony is filed in

20 writing.  If you would like us -- to your

21 question, Judge, the documents we've produced in

22 this case, they've looked at what was done in the
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1 '99 docket an approved PBR, those are obvious,

2 that's part of this case.  There are a whole host

3 of --

4 MR. PERA:  Your Honor, there's over a hundred

5 thousand documents.

6 MR. ROONEY:  Pages.

7 MR. PERA:  Pages.  I'm sorry, but I have a

8 serious question that these witnesses went into a

9 room and looked at over a hundred thousand pages

10 of documents to form their opinions; but if

11 that's what Mr. Rooney's going to tell us on the

12 record as a lawyer --

13 MR. ROONEY:  That's not what I said and

14 please, Mr. Pera --

15 MR. PERA:  That's the problem we get into. 

16 It's the parsing of words, it's the access to

17 documents, meaning what exactly in terms of what

18 they looked at and what they relied on; we

19 cannot -- that's why you issue interrogatories.

20 JUDGE DOLAN:  Really -- basically, though,

21 we're arguing about the two witnesses here.

22 MR. PERA:  We don't agree.  What did
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1 Mr. Moretti look at?  What documents did he

2 review?

3 JUDGE DOLAN:  Well, Mr. Moretti is a lay

4 witness.

5 MR. PERA:  He's not -- what's "lay"?  What is

6 "lay"?

7 MR. KELTER:  We don't have lay witnesses, your

8 Honor.  A utility -- in the history of the

9 Commission, I don't think a utility has ever put

10 on a lay witness.

11 MR. PERA:  A lay witness is someone who

12 observes an automobile accident that can testify

13 to those -- to that which is the common knowledge

14 of lay people.  There aren't five lay people on

15 LaSalle Street right now.

16 JUDGE DOLAN:  I think you better strike your

17 tone.  You're being argumentative --

18 MR. PERA:  Well, your Honor --

19 JUDGE DOLAN:  -- I don't appreciate being

20 talked to that way.  The way -- okay, maybe I

21 made a mistake.  Maybe he is not a lay witness,

22 he is a Company employee; but according to what I
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1 saw in that one, he looked at the reports,

2 rights?  Doesn't it say -- I can't find my paper.

3 MR. PERA:  Annual reconciliation of gas costs

4 and revenues pursuant to Company 6 gas apply

5 costs.

6 MR. KELTER:  That's what he'll testify

7 regarding to.

8 MR. PERA:  That's what he'll testify regarding

9 to.

10 MR. KELTER:  But it doesn't say what the basis

11 of his opinions are or what he reviewed to reach

12 that opinion.

13 MR. PERA:  It's two sentences.

14 MR. ROONEY:  The other point here, your

15 Honors, Mr. Moretti he has testified in every PGA

16 reconciliation case of recent vintage and of

17 which these cases are part of, consolidated

18 cases.

19 The PGA reconciliation is a very

20 straightforward calculation.  How much did the

21 Company collect?  How much were gas costs?  If

22 the Company over collected, they have to refund. 
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1 If they under collected, then they're entitled 

2 to recover the difference.

3 MR. KELTER:  Your Honors, the difference is

4 that he's just -- there again lies the problem. 

5 We want to know what it is that Mr. Moretti's

6 conclusions are, not just that he's going to

7 testify to whether the over collected or under

8 collected, but how much didn't they over collect? 

9 Or how much did they under collect?

10 JUDGE DOLAN:  And isn't that the purpose of

11 taking the deposition is to discover that.

12 MR. PERA:  The purpose of Rule 213

13 Interrogatories is to find out what --

14 JUDGE DOLAN:  No, I didn't ask that question.

15 MR. KELTER:  That's not the --

16 MR. PERA:  You're right, if we're denied that

17 information --

18 MR. PERA:  -- that's not the purpose of

19 that -- that is not the purpose of the deposition

20 as far as we're concerned going in.  The purpose

21 of the deposition is to delve far beyond what the

22 person -- the number that they conclude is the
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1 amount that should be refunded or something along

2 those lines.

3 The idea of the depositions is to get to

4 the bottom of how they reached that conclusion. 

5 But if we don't know what it is that they

6 concluded to, we don't even know if we're -- we

7 may not even want to depose Mr. Moretti if we

8 find out what it is he concluded to.

9 There's still some ambiguity as far as

10 we're concerned as to whether the Company is

11 going to be arguing that customer's owe Nicor

12 money based on this plan.  There's a chance

13 that -- as far as I'm concerned, there's still an

14 outstanding issue.

15 JUDGE HAYNES:  So we're cleared.  We ruled

16 that 213 Interrogatories don't apply.  However,

17 you're not precluded from filing interrogatories. 

18 However, if you feel that the Company has not

19 supplied a complete answer to your

20 interrogatories, when we make our ruling, it will

21 not be on the basis of whether they complied with

22 Rule 213; but, rather, if we feel they have
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1 complied with our rules of discovery.

2 MR. KELTER:  Well -- but getting back to your

3 rules of discovery, it seems to me that under the

4 normal course of Commission proceedings, dropping

5 Rule 213 and dropping the Supreme Court Rules,

6 the Circuit Court Rules, all of that, in

7 Commission proceedings, the way it's done is that

8 companies submit their direct testimony and then

9 we do discovery.  I don't understand why it's not

10 being done that way in this situation if we're

11 going to follow along with the typical Commission

12 cases and proceedings.

13 JUDGE HAYNES:  Discovery has been -- is being

14 conducted and then they will file their direct

15 testimony.  What is different is depositions.  So

16 we can't follow Commission's normal practice

17 because there is no normal practice for

18 depositions.

19 MR. KELTER:  But depositions are a discovery

20 tool like data requests, interrogatories, and

21 other discovery tools that -- that's the only

22 point that I'm trying to make.  So it seems as
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1 though we are being -- we're being prejudiced

2 here, I'm sorry, I just realized I'm being

3 argumentative about this; but I just don't

4 understand why we're being put in a position that

5 the Intervenors and Staff are never put in where

6 we've got to proceed with depositions before the

7 Company has filed its testimony.

8 MR. ROONEY:  Your Honors, I can't let that

9 comment go by.  These parties are in the

10 precisely the same position that they will be in

11 in any other ICC case.  When we file our direct

12 testimony, they will have an absolute right to

13 submit data requests on us asking for any

14 specific issues related to our witnesses

15 testimony.  We're not even coming close to

16 proposing that they be precluded from doing that. 

17 What we're asking is that they be precluded from

18 conducting a free cross-examination of a witness

19 on testimony that's being filed outside of your

20 oversight for purposes of rulings on objections.

21 And in that regard -- other than that,

22 there's no prejudice.  This procedure that we're
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1 proposing is precisely the same as every other

2 case with regard to that.  And I apologize, I had

3 to make that comment there.

4 MR. PERA:  The difference is obvious in this

5 case, please.  The difference in this case is

6 that the testimony was marked heard and taken. 

7 The record was closed and a whistle blower's fax

8 came forward which highlighted, arguably,

9 fraudulent activity on the part of Nicor.  That's

10 what this is about.  This is not the run of the

11 mill ICC case.  Their own expert, supposedly --

12 expert, Mr. Lassar, in his report indicates that

13 there was over $15 million in overcharges to rate

14 payers.  We're trying to get to the bottom of it

15 in terms of what happened and who knew what and

16 what they did.  That's all we're trying to do and

17 one of the tools that we were utilizing, again,

18 were interrogatories which we thought were

19 allowed under the rules.  That's -- that is the

20 essence of this.

21 So, it's not the normal case.  The

22 normal case does not generate over a hundred
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1 thousand pages of documents.  It doesn't.  The

2 normal case does not have the complexity of this

3 case.

4 We are in the position of having to

5 investigate what happened and we're trying to do

6 it to the best of our ability with the limited

7 resources that we have; but we're -- and we think

8 with have an agreement to go one way, but we

9 don't, it evaporates and we have to back-track

10 and do it a different way.  That's what this case

11 is about.

12 JUDGE DOLAN:  Mr. Pera, did you hear what

13 Judge Haynes said when you were walking out of

14 the room?

15 MR. PERA:  I had to call home because I was

16 expected and I'm going to be late.  I didn't mean

17 to leave, but, no, I did not.

18 JUDGE HAYNES:  You're not precluded from

19 filing interrogatories to ask these witnesses

20 questions.  What our ruling is is that 213 does

21 not apply and if you feel that their answers are

22 incomplete, you need to file a motion to compel.
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1 MR. PERA:  I did.

2 JUDGE HAYNES:  And we believe that they have

3 complied to that extent.  Without more specifics,

4 we can't tell you if they have done -- have

5 supplied enough.

6 MR. PERA:  Okay.  I'm more than happy -- I

7 mean, I gave you the basis, we don't need to go

8 over that.

9 JUDGE HAYNES:  Our basis for any ruling we

10 make will not be based on 213.

11 MR. PERA:  I'm not sure how to respond.  With

12 all due -- I don't know how to respond.

13 MR. KELTER:  Can you give me one second here?

14 MR. PERA:  If I understand you, we can file an

15 interrogatory tomorrow --

16 JUDGE HAYNES:  That's your right.

17 MR. PERA:  -- which asks Nicor to provide us

18 with the basis upon which Mr. Feingold offers his

19 opinion pursuant to the witness disclosure? 

20 Without calling it anything -- without calling it

21 a Rule 213 or anything else, just a straight

22 flat -- straightforward question, provide us
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1 with -- please list the documents that -- for

2 example, please list the documents that

3 Mr. Feingold reviewed and is relying upon in the

4 preparation of his testimony and that would be

5 permissible?

6 JUDGE HAYNES:  Pursuant to our rules, you may

7 file interrogatories and in the normal course of

8 Commission proceedings, if you're not happy with

9 them or if Nicor objects, you need to bring it to

10 us.  Without seeing an actual interrogatory, we

11 can't say whether we would require them to answer

12 it or if their answer was complete.

13 MR. PERA:  Okay.  All right.  But -- I mean,

14 can we -- can we resolve the issue of -- you've

15 asked me what's the problem with what they filed? 

16 Can we resolve the issue of their providing us

17 with the basis in writing for their experts'

18 opinion, the documents that they reviewed to come

19 to the conclusions that -- the subject maters

20 that are highlighted?  There are no conclusions

21 or opinions in here either, that's the next one,

22 but if we can't resolve that -- I respect you
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1 guys, I respect your rulings, I do.  I just want

2 a ruling.  If they're not required to give us --

3 if you don't -- you know, if they don't have to

4 give us the basis for these opinions in the

5 vehicle that we're in now, then, you know, so be

6 it.  My frustration -- to be perfectly candid

7 with you, my frustration is not knowing.  There's

8 nothing worse than not knowing.

9 JUDGE DOLAN:  No, I understand.

10 MR. PERA:  And that's my frustration.  I just

11 don't know where we are.  And, so, if I don't

12 know where we are, I don't know how to proceed as

13 a lawyer.

14 JUDGE HAYNES:  Because depositions are out of

15 the normal course of business, we encourage you

16 to pursue all other avenues of discovery,

17 interrogatories, et cetera, including

18 interrogatories that ask witnesses what the

19 documents are that they base their opinion on.

20 MR. PERA:  Here's a comprise -- I thought you

21 were done.

22 JUDGE HAYNES:  I am done.  Are you going to
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1 argue with me?

2 MR. PERA:  No.  No.  No.  No.  No.  In that

3 spirit to get this moving, we will file

4 interrogatory -- I'm asking for your help now --

5 we'll file interrogatories tomorrow and ask that

6 you ask -- that you order Nicor to let us know

7 within 7 days if they're going to answer them or

8 not so that we can bring it to a head quicker.

9 JUDGE HAYNES:  Have them answered in 7 days?

10 MR. PERA:  No.  Tell us --

11 MR. KELTER:  If they're going to object.

12 MR. PERA:  If they're going to object.  In

13 other words --

14 JUDGE DOLAN:  Set it for a status.

15 MR. KELTER:  Instead of waiting 28 days and

16 getting a blanket objection from Nicor to the

17 interrogatories, order them to notify us --

18 notify the Commission and us of any objection

19 within 7 days and to respond to the

20 interrogatories within 14 days so that we can

21 keep this moving.

22 MR. ROONEY:  Without knowing the -- what
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1 they're going to ask, I think 14 days is a little

2 brisk of a pace at this point.  I'll just make

3 that observation.

4 JUDGE DOLAN:  How about if we say, You give us

5 a response in 7 days and if you feel you need

6 more time, you file a response saying, I need

7 additional time to answer that.

8 MR. ROONEY:  We can respond -- I think we can

9 certainly respond to whether or not we object in

10 the 7 days -- which I think is what their

11 proposal was, your Honor?

12 JUDGE DOLAN:  Yes.

13 MR. ROONEY:  We can do that.

14 JUDGE DOLAN:  And then you can advise us as to

15 whether or not -- I mean, I can't -- I don't know

16 what question your talking about.

17 MR. KELTER:  Your Honor, I think you may have

18 misspoke.  I think you just said to Mr. Rooney

19 that you would answer the interrogatories within

20 7 days, but let us know if you need more time --

21 JUDGE DOLAN:  Oh, okay.

22 MR. KELTER:  -- I think what you meant to say
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1 was, respond within 14 days.  Let us know in 7

2 days if you object.  Respond within 14 days, and

3 if you need more time than 14 days, let the

4 Commission know that you need more time.  I

5 thought that was where you were going.

6 JUDGE DOLAN:  That is what I was trying to

7 say.  So if I said it incorrectly, I apologize.

8 Unless -- if you would prefer, you get

9 your interrogatories out and then we can have a

10 status in 7 days and see what time frame it's

11 going to take to get an answer or do you want to

12 just leave it as 7, 14 and then if you need to

13 file a motion, we can do it that way.

14 MR. KELTER:  We prefer 7 and 14.

15 JUDGE DOLAN:  All right.  We'll do it that

16 way.

17 MR. ROONEY:  7 days for us to respond?

18 JUDGE DOLAN:  7 days for you to respond

19 whether or not you're going to answer the

20 questions.  And then 14 days to provide the

21 answers to the questions propounded.  If you have

22 any objections, you file your objections within 7
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1 days.

2 MR. ROONEY:  Fine, your Honor.

3 JUDGE DOLAN:  Then based on that, do we want

4 to get into a schedule today or do we want to see

5 where we're at after -- why don't we set a

6 status --

7 MR. PERA:  21 days, if that's okay.

8 MR. REICHART:  To the extent we have

9 depositions for non-witnesses identified in

10 the -- Nicor employees that aren't identified on

11 the witness list, Staff has a preference for

12 attempting to begin depositions before the end of

13 the fiscal year.  Can we come to some type of an

14 agreement that we can proceed with the

15 non-witness list --

16 MR. KELTER:  No.  We won't -- CUB won't agree

17 to that, because -- unless the Commission makes

18 it clear that those witnesses are subject to

19 being recalled after we get the information we're

20 trying to get one way or another.  We want that

21 information before we start deposing people.

22 Now, if it works out that you're
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1 deposing people who we wouldn't have questions

2 for, then it may work out that way; but we want

3 to protect our right to depose whoever we want

4 after we get this -- or our right to request that

5 we depose whoever we want after we get the

6 information that we're looking for.

7 And, unfortunately, what I think you're

8 saying is that you want to go ahead and start

9 deposing  witnesses before we get this

10 information that we think we have a right to get.

11 MR. REICHART:  I understand.  Maybe as an

12 accommodation, do you think we could schedule a

13 status hearing in less than 21 days and then

14 hopefully we'll have some idea of whether or not

15 this is resolve and if there is some type of

16 agreement at that time, we can proceed forward

17 with the depositions.

18 MR. KELTER:  Less than 21, but more than 14

19 because we want to see what those interrogatory

20 responses are going to be.  That puts us -- we're

21 talking 15 or 16 days from -- after tomorrow

22 anyway, so I don't know if it matters to you
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1 whether we do the status hearing 19 days or 21

2 days, but...  

3 JUDGE DOLAN:  Mr. Reichart, what's your fiscal

4 year, June 1st or June 30th?

5 MR. REICHART:  June 30th.

6 JUDGE DOLAN:  So you need the schedule of

7 depositions before the June 30th date?

8 MR. REICHART:  We'd like to split a stack of

9 them between the two physical years, if possible.

10 JUDGE DOLAN:  So you want to try to take some

11 depositions before June 30th?

12 MR. REICHART:  Correct.

13 JUDGE HAYNES:  And these are witnesses that --

14 not these six that we've been talking about?

15 MR. REICHART:  Right now we're considering

16 non-witness list identified of employees of

17 Nicor's and others, but, yeah, they wouldn't be

18 any of the six that were identified in the

19 witness list.

20 MR. KELTER:  Are you waiting for a response

21 from us?

22 JUDGE DOLAN:  Mm-hmm.
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1 MR. KELTER:  Okay.  We still don't want to be

2 put in the position that I spoke of earlier where

3 we're being forced to depose other witnesses

4 outside of the six witnesses that Nicor has

5 submitted is the witnesses they're calling.  We

6 still don't want to be put in a position where we

7 would be required to depose any other Nicor

8 employees or other witnesses before we have more

9 information about what Nicor's case is going to

10 be.  So we're still in that position.

11 And I go back to the fact that we still

12 don't even know if Nicor is going to be asking us

13 to pay additional money or if the Company is

14 going to be offering a refund.

15 MR. PERA:  I think maybe if we schedule the

16 status for the week of -- the last week in May, I

17 think we'll all have a lot better handle on where

18 we're at at that time.  It's 7 days -- today's

19 the 12th, 19th is 7, 26, so if we schedule it

20 for, say, the 29th, then we'll know -- Nicor

21 would have had the interrogatories, we'll know

22 where they're at.  If they -- within the 7 days
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1 have objected, I'm sure we'll have a motion to

2 compel on file before that status date and we can

3 hopefully get it all resolved on the 29th and we

4 should all have an idea of where we're going. 

5 And that would dovetail into Staff's, you know,

6 desires, because June -- that will give us a

7 whole month, then, potentially.

8 JUDGE DOLAN:  The only downside is that if we

9 do have an objection, he's supposed to file that

10 by the 20th.  So, then, do you want to wait a

11 whole another 9 days before you come before us?

12 MR. PERA:  No.

13 MR. KELTER:  In that case, if they file an

14 objection, I think we could have a contingency

15 plan.

16 JUDGE DOLAN:  Well, I think we can issue a

17 ruling calling you guys in sooner --

18 MR. KELTER:  Right.

19 JUDGE DOLAN:  -- if there is an objection.

20 MR. PERA:  That's fine.  We can come in that

21 week, then.  I don't know how quickly I can turn

22 around a motion to compel; but, you know, I can
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1 try to do it quickly.

2 JUDGE DOLAN:  Just keep it for the --

3 MR. PERA:  The 23rd would be fine.  The 22nd.

4 MR. ROONEY:  The 22nd is preferable than the

5 23rd, if that's what you're looking at.

6 JUDGE HAYNES:  If Nicor files objections,

7 we'll have a status on May 22nd.

8 MR. PERA:  So, 5/22 with objections and 5/29

9 if there are none.  Is that what we're looking

10 at?

11 JUDGE HAYNES:  If there's objections by them,

12 we'll have a status on May 22nd at 11:00.  If no

13 objections, May 29th at 11:00.

14 JUDGE HAYNES:  Is there anything further?

15 MR. ROONEY:  Are we going to set a schedule

16 then?

17 JUDGE DOLAN:  Yes.

18 JUDGE HAYNES:  Yes.  So we're continued either

19 to May 22nd or May 29th.

20 MR. PARA:  Thank you very much for your

21 patience.

22
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1                 (Whereupon, the hearing in the

2                 above-entitled matter was

3                 continued to May 22 or

4                 May 29,2003 at 11:00 a.m.)
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